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Paul  J.  Ziegler  vs. 

In  the  District  Court  of  the  United  States 
in  and  for  the  Southern  District  of  California 

Central  Division 

No.   19106  Crim. 


UNITED  STATES  OF  AMERICA, 


Plaintiff 


vs. 


WEST  COAST  SUPPLY  COMPANY,  a  partnership, 
and  PAUL  J.  ZIEGLER, 

Defendants 

INFORMATION 

(U.  S.  C,  Title  50,  App.,  §633,  et  seq.;  2d  War  Powers 
Act  of  1942;  General  Ration  Order  No.  8;  3d  Revised 
Ration  Order  No.  3.) 

The  United  States  Attorney  charges: 

COUNT  ONE 

(U.  S.  C,  Title  50,  App.,  §633,  et  seq.;  3d  Revised  Ration 

Order  No.  3,  §15.7(d)) 

On  or  about  July  1,  1946,  in  Los  Angeles  County,  Cali- 
fornia, within  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  defendants,  West  Coast  Supply  Com- 
pany, a  partnership,  and  Paul  J.  Ziegler,  wilfully  and  un- 
lawfully performed  acts  prohibited  by  Section  15.7(d)  of 
Third  Revised  Ration  Order  No.  3,  in  that  said  defendants 
did  wilfully  and  unlawfully  issue  and  cause  to  be  issued  a 
sugar  ration  check  for  an  amount  larger  than  the  balance 
in  the  account  on  which  it  was  drawn,  less  the  amount  of 
outstanding  checks  drawn  on  that  account,  by  issuing  and 
causing  to  be  issued  to  the  Union  Sugar  Company  a  sugar 
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and  on  behalf  of  [J.  F.  T.  O'C.  Judge] 
ration  check  drawn  by  /^  the  said  West  Coast  Supply  Com- 

and  Paul  J.  Ziegler  [J.  F.  T.  O'C.  Judge] 
pany  ^  in  the  amount  of  Six  Hundred  Thousand  (600,000) 
pounds  of  sugar,  on  the  Union  Bank  and  Trust  Company 
of  Los  Angeles,  when  the  West  Coast  Supply  Company 
had  a  balance  in  its  accounts  at  said  bank  in  an  amount 
insufficient  to  cover  the  amount  of  said  check.   [2] 

COUNT  TWO 

(U.  S.  C,  Title  50,  App.,  §633,  et  seq.;  General  Ration 
Order  No.  8,  §§St8  aft4  2.9) 

From  on  or  about  July  3,  1946,  to  on  or  about  August 
17,  1946,  in  Los  Angeles  County,  California,  within  the 
Central  Division  of  the  Southern  District  of  California, 
defendants,  West  Coast  Supply  Company,  a  partnership, 
and  Paul  J.  Ziegler,  wilfully  and  unlawfully  performed 

at 
an  act  prohibited  by  Sections  2t8  and  2.9  of  General  Ration 
Order  No.  8,  in  that  said  defendants  did  wilfully  and  un- 
lawfully receive  a  rationed  commodity.  Three  Hundred 
and  eighty  Thousand  (380,000)  pounds  of  sugar  from 
the  Union  Sugar  Company,  in  exchange  for  a  ration  docu- 
[J.  F.  T.  O'C.  Judge]  and  on  behalf  of 
ment,  to  wit,  a  sugar  ration  check  drawn  by  /^  the  said 

[J.  F.  T.  O'C.  Judge]  and  Paul  J.  Ziegler 
West  Coast  Supply  Company  /^  in  the  amount  of  Six  Hun- 
dred Thousand  (600,000)  pounds  of  sugar,  on  the  Union 
Bank  and  Trust  Company  of  Los  Angeles,  dated  July  1. 
1946,  and  issued  by  the  defendants,  when  said  defendants 
knew  and  had  reason  to  believe  that  the  said  ration  docu- 
ment was  not  validlv  issued  because  the  said  West  Coast 
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Supply  Company  did  not  have  a  sugar  ration  bank  account 
in  said  bank  with  a  balance  therein  sufficient  to  cover  the 
amount  of  said  check.  [3] 

COUNT  THREE 

(U.  S.  C,  Title  50,  App.  §633,  et  seq.;  3d  Revised  Ration 
Order  No.  3,  §15.7(d)) 

On  or  about  July  1,  1946,  in  Los  Angeles  County,  Cali- 
fornia, within  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  defendants.  West  Coast  Supply  Com- 
pany, a  partnership,  and  Paul  J.  Ziegler,  wilfully  and 
unlawfully  performed  acts  prohibited  by  Section  15.7(d) 
of  Third  Revised  Ration  Order  No.  3,  in  that  said  de- 
fendants did  wilfully  and  unlawfully  issue  and  cause  to  be 
issued  a  sugar  ration  check  for  an  amount  larger  than  the 
balance  in  the  account  on  which  it  was  drawn,  less  the 
amount  of  outstanding  checks  drawn  on  that  account,  by 
issuing  and  causing  to  be  issued  to  the  Spreckles  Sugar 
[J.  F.  T.  O'C.  Judge]  and  on  behalf  of 
Company  a  sugar  ration  check  drawn  by  /^  the  said  West 

[J.  F.  T.  O'C.  Judge]  and  Paul  J.  Ziegler 
Coast  Supply  Company  ^  ii^  the  amount  of  Thirty  Thou- 
sand (30,000)  pounds  of  sugar,  on  the  Union  Bank  and 
Trust  Company  of  Los  Angeles,  when  the  West  Coast 
Supply  Company  had  a  balance  in  its  accounts  at  said  bank 
in  an  amount  insufficient  to  cover  the  amount  of  said 
check.  [4] 

COUNT  FOUR 

(U.  S.  C,  Title  50,  App.  §633,  et  seq.;  General  Ration 
Order  No.  8,  §§d.^  rmd  2.9) 

On  or  about  July  2,  1946,  in  Los  Angeles  County.  Cali- 
fornia, wjthin  the  Central  Division  of  the  Southern  Dis- 
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trict  of  California,  defendants,  West  Coast  Supply  Com- 
pany, a  partnership,  and  Paul  J.  Ziegler,  wilfully  and  un- 

Ac 
lawfully  performed  an  act  prohibited  by  Sections  s.8  aftd 
2.9  of  General  Ration  Order  No.  8,  in  that  said  defend- 
ants did  wilfully  and  unlawfully  receive  a  rationed  com- 
modity, Thirty  Thousand  (30,000)  pounds  of  sugar  from 
the  Spreckles  Sugar  Company,  in  exchange  for  a  ration 
[  J.F.  T.  O'C.  Judge]  and  on  behalf  of 
document,  to  wit,  a  sugar  ration  check  drawn  by  /^  the  said 

[J.  F.  T.  O'C.  Judge]  and  Paul  J.  Ziegler 
West  Coast  Supply  Company  y^  in  the  amount  of  Thirty 
Thousand  (30,000)  pounds  of  sugar,  on  the  Union  Bank 
and  Trust  Company  of  Los  Angeles,  dated  July  1,  1946, 
and  issued  by  the  defendants,  when  said  defendants  knew 
and  had  reason  to  believe  that  the  said  ration  document 
was  not  validly  issued  because  the  said  West  Coast  Sup- 
ply Company  did  not  have  a  sugar  ration  bank  account  in 
said  bank  with  a  balance  therein  sufficient  to  cover  the 
amount  of  said  check.   [5] 

COUNT  FIVE 

(U.  S.  C,  Title  50,  App.,  ^633,  et  seq. ;  3d  Revised  Ration 
Order  No.  3,  §15.7(d)) 

On  or  about  July  1,  1946,  in  Los  Angeles  County,  Cali- 
fornia, within  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  defendants.  West  Coast  Supply  Com- 
pany, a  partnership,  and  Paul  J.  Ziegler,  wilfully  and  un- 
lawfully performed  acts  prohibited  by  Section  15.7(d)  of 
Third  Revised  Ration  Order  No.  3,  in  that  said  defend- 
ants did  wilfully  and  unlawfully  issue  and  cause  to  be  is- 
sued a  sugar  ration  check  for  an  amount  larger  than  the 
balance  in  the  account  on  which  it  was  drawn,  less  the 
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amount  of  outstanding  checks  drawn  on  that  account,  by 
issuing  and  causing  to  be  issued  to  the  Holly  Sugar  Com- 

[J.  F.  T.  O'C.  JudgeJ  and  on  behalf  of 
pany  a  sugar  ration  check  drawn  by  ^  the  said  West  Coast 

and  Paul  J.  Ziegler  [J.  F.  T.  Judge] 
Supply  Company  /^  in  the  amount  of  Six  Hundred  and 
Sixty  Thousand  (660,000)  pounds  of  sugar,  on  the  Union 
Bank  and  Trust  Company  of  Los  Angeles,  when  the  West 
Coast  Supply  Company  had  a  balance  in  its  accounts  at 
said  bank  in  an  amount  insufficient  to  cover  the  amount 
of  said  check.  [6] 

COUNT  SIX 

(U.  S.  C,  Title  50,  App.,  §633,  et  seq. ;  General  Ration 
Order  No.  8,  §§Sv8  aed  2.9) 

From  on  or  about  July  1,  1946,  to  on  or  about  August 
30,  1946,  in  Los  Angeles  County,  California,  within  the 
Central  Division  of  the  Southern  District  of  California, 
defendants,  West  Coast  Supply  Company,  a  partnership, 
and  Paul  J.   Ziegler,  wilfully  and  unlawfully  performed 

Ac 
an  act  prohibited  by  Sections  s.8  ami  2.9  of  General  Ration 
Order  No.  8,  in  that  said  defendants  did  wilfully  and  un- 
lawfully receive  a  rationed  commodity,  Six  Hundred  and 
Sixty  Thousand  (660,000)  pounds  of  sugar  from  the 
Holly  vSugar  Company,  in  exchange  for  a  ration  docu- 
[J.  F.  T.  O'C.  Judge]  and  on  behalf  of 
ment,  to  wit,  a  sugar  ration  check  drawn  by  /^  the  said 

[J.  F.  T.  O'C.  Judge]  and  Paul  J.  Ziegler 
West  Coast  Supply  Company  y^  in  the  amount  of  Six  Hun- 
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dred  and  Sixty  Thousand  (660,000)  pounds  of  sugar,  on 
the  Union  Bank  and  Trust  Company  of  Los  Angeles, 
dated  July  1,  1946,  and  issued  by  the  defendants,  when 
said  defendants  knew  and  had  reason  to  believe  that  the 
said  ration  document  was  not  validly  issued  because  the 
said  West  Coast  Supply  Company  did  not  have  a  sugar 
ration  bank  account  in  said  bank  with  a  balance  therein 
sufficient  to  cover  the  amount  of  said  check.  [7] 

COUNT  SEVEN 

(U.  S.  C,  Title  50,  App.,  §633,  et  seq.;  3d  Revised  Ration 

Order  No.  3,  §15.7(d)) 

On  or  about  July  1,  1946,  in  Los  Angeles  County,  Cali- 
fornia, within  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  defendants,  West  Coast  Supply  Com- 
pany, a  partnership,  and  Paul  J.  Ziegler,  wilfully  and  un- 
lawfully performed  acts  prohibited  by  Section  15.7(d)  of 
Third  Revised  Ration  Order  No.  3,  in  that  said  defendants 
did  wilfully  and  unlawfully  issue  and  cause  to  be  issued  a 
sugar  ration  check  for  an  amount  larger  than  the  balance 
in  the  account  on  which  it  was  drawn,  less  the  amount  of 
outstanding  checks  drawn  on  that  account,  by  issuing  and 
causing  to  be  issued  to  the  C  &  H  Sugar  Company  a  sugar 

and  on  behalf  of  [J.  F.  T.  O'C.  JudgeJ 
ration  check  drawn  by  ^  the  said  West  Coast  Supply  Com- 
and  Paul  J.  Ziegler  [J.  F.  T.  O'C.  Judge] 
pany  /^  in  the  amount  of  Eighty  Thousand  (80,000) 
pounds  of  sugar,  on  the  Union  Bank  and  Trust  Company 
of  Los  Angeles,  when  the  West  Coast  Supply  Company 
had  a  balance  in  its  accounts  at  said  bank  in  an  amount 
insufficient  to  cover  the  amount  of  said  check.  [8] 


8  Paul  /.  Ziegler  vs. 

COUNT  EIGHT 

(U.  S.  C,  Title  50,  App.,  §633,  et  seq.;  General  Ration 

Order  No.  8,  §§2t8  aft4  2.9) 

On  or  about  July  5,  1946,  in  Los  Angeles  County,  Cali- 
fornia, within  the  Central  Division  of  the  Soutl;iern  Dis- 
trict of  California,  defendants.  West  Coast  Supply  Com- 
pany, a  partnership,  and  Paul  J.  Ziegler,  wilfully  and  un- 

Ac 
lawfully  performed  an  act  prohibited  by  Sections  2.8  aftd 
2.9  of  General  Ration  Order  No.  8,  in  that  said  defend- 
ants did  wilfully  and  unlawfully  receive  a  rationed  com- 
modity. Eighty  Thousand  (80,000)  pounds  of  sugar  from 
the  C  &  H  Sugar  Company,  in  exchange  for  a  ration  docu- 

and  on  behalf  of 
ment  to  wit,  a  sugar  ration  check  drawn  by  ^  the  said 

and  Paul  J.  Ziegler 
West  Coast  Supply  Company  ^  in  the  amount  of  Eighty 
Thousand  (80,000)  pounds  of  sugar,  on  the  Union  Bank 
and  Trust  Company  of  Los  Angeles,  dated  July  1,  1946, 
and  issued  by  the  defendants,  when  said  defendants  knew 
and  had  reason  to  believe  that  the  said  ration  document 
was  not  validly  issued  because  the  said  West  Coast  Sup- 
ply Company  did  not  have  a  sugar  ration  bank  account 
in  said  bank  with  a  balance  therein  sufficient  to  cover  the 
amount  of  said  check. 

JAMES  M.  CARTER 

United  States  Attorney 
ARTHUR  LIVINGSTON 
Assistant  U.   S.  Attorney 
Chief  of  Criminal  Division 

[Endorsed]:     Filed  Dec.  31,  1946.  [9] 
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[Minutes:    Monday,  January  13,  1947] 

Present:  The  Honorable  Wm.  C.  Mathes,  District 
Judge. 

This  cause  coming  on  for  arraignment  and  plea  of 
defendants  West  Coast  Supply  Company  and  Paul  J. 
Ziegler;  W.  H.  Strong,  Assistant  U.  S.  Attorney,  appear- 
ing as  counsel  for  the  Government;  Chas.  Carr,  Esq.,  ap- 
pearing as  counsel  for  the  co-partnership: 

Defendant  Ziegler,  who  is  present  on  his  own  recog- 
nizance, states  his  true  name  is  as  set  forth  in  the  In- 
formation; and  Attorney  Carr  states  that  the  name  of 
the  defendant  company  is  as  set  forth  in  the  Information. 
Attorney  Carr  waives  reading  of  the  charge  and  it  is 
ordered  that  the  cause  is  hereby  continued  to  Jan.  20, 
1947,  at  10  A.  M.  for  plea.  [10] 


[Minutes:    Monday,  January  20,  1947.] 

Present:  The  Honorable  Wm.  C.  Mathes,  District 
Judge. 

This  cause  coming  on  for  ( 1 )  hearing  motion  of  defend- 
ants tiled  Jan.  15,  1947,  to  dismiss  the  Information,  (2) 
motion  of  the  Government  filed  Jan.  16,  1947,  to  strike 
motion  of  defendants;  (3)  plea  of  each  defendant;  Wm. 
Strong,  Assistant  U.  S.  Attorney,  appearing  as  counsel 
for  the  Government;  Chas.  H.  Carr  and  Mildred  L. 
Kluckhohn,  Attorneys,  appearing  as  counsel  for  the  de- 
fendants; defendant  Paul  J.  Ziegler  being  present  on  his 
own  recognizance: 

Attorney  Carr  presents  (1)  motion  of  defendants  to 
dismiss  the  Information  and  the  said  motion  is  denied. 
Attorney  Strong  presents  (2)  motion  of  the  Government 
to  strike  defendants'  motion,  and  the  said  motion  is  denied. 
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In  behalf  of  the  defendant  partnership  Attorney  Carr 
enters  plea  of  not  guilty  to  all  eight  counts.  Defendant 
Ziegler  pleads  not  guilty  to  all  eight  counts.  It  is  or- 
dered that  the  cause  is  hereby  set  for  trial  on  Feb.  4, 
1947,  at  10  A.  M.,  before  Judge  O'Connor.   [13J 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  AMEND 

Please  Take  Notice  That  on  February  4,  1947,  at  10:00 
A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  the 
undersigned  will  move  the  Honorable  J.  F.  T.  O'Connor, 
Judge  of  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  Cahfornia,  Central  Division,  for  per- 
mission to  amend  the  Information  in  this  cause  heretofore 
hied,  in  each  and  every  count,  so  that  the  words  "*  *  * 
a  sugar  ration  check  drawn  by  the  said  West  Coast  Supply 
Company  *  *  *",  appearing  in  each  and  every  count 
of  said  Information,  shall  read  "*  *  *  ^  sugar  ration 
check  drawn  by  and  on  behalf  of  the  said  West  Coast  Sup- 
ply Company  and  Paul  J.  Ziegler     *     *     *." 

JAMES  M.  CARTER 
United  States  Attorney 

HOWARD  V.   CALVERLEY 
Chief,  Criminal  Division 
Assistant  U.  S.  Attorney 

WILLIAM  STRONG 
Assistant  U.  S.  Attorney 
Attorneys   for    Plaintiff. 
By  William  Strong 

Assistant  U.  S.  Attorney 

[Endorsed]:     Filed  Feb.  4,  1947.   [14] 
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[Minutes:   Tuesday,  February  4,  1947.] 

Present:  The  Honorable  J.  F.  T.  O'Connor,  District 
Judge. 

This  cause  coming  on  for  jury  trial  of  the  defendants 
West  Coast  Supply  Company  and  Paul  J.  Ziegler;  Wm. 
Strong,  Esq.,  Asst.  U.  S.  Attorney,  appearing  for  the 
Government;  Charles  H.  Carr  and  Mildred  L.  Kluckhohn, 
Attorneys,  appearing  for  the  defendants: 

It  is  ordered  that  a  jury  be  impaneled  for  the  trial 
of  this  cause,  whereupon  the  clerk  draws  the  names  of  the 
following  twelve  jurors,  who  take  their  seats  in  the  jury 
box :  Mrs.  Lillian  H.  Atlee,  Alice  Martin  Smith,  Catherine 
Ward,  Abraham  Copeland,  Cornelia  Kimball  Murray, 
Dolly  Esther  Merkley,  Donald  Charles  Ingersoll,  Edward 
B.  Lilly,  William  E.  Green,  Harold  Alfred  Sterling, 
Homer  Clay  Smith,  Arthur  Norman  Fernald. 

Attorney  Strong  moves  to  amend  the  information  and 
the  motion  is  granted. 

*********   1151 


[Minutes:    Friday,  February  7,  1947.] 
Present:     The  Honorable  J.  F.  T.  O'Connor,  District 
Judge. 

This  cause  coming  on  for  further  jury  trial  of  the  de- 
fendants West  Coast  Supply  Company  and  Paul  J. 
Zeigler;  William  F.  Strong,  Esq.,  Asst.  U.  S.  Attorney, 
appearing  for  the  Government;  Charles  H.  Carr,  Esq.,  and 
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Mildred  L.  Kluckhohn  appearing  for  the  defendants;  the 
defendant  Zeighr  and  the  jury  being  present  and  so  stipu- 
lated : 

James  R.  Barry,  heretofore  sworn,  is  called  in  rebuttal 
as  a  witness  for  the  Government  and  testifies  on  direct 
examination  by  Attorney  Strong.  The  Government  rests 
in  rebuttal  at  2:52  P.  M. 

At  3  P.  M.  the  jury  is  admonished  and  excused  until 
next  Monday,  at  1 :30  P.  M.  In  the  absence  of  the  jury 
Attorney  Strong  argues  a  point  of  law. 

The  Court  states  that  no  case  has  been  made  against 
the  defendant  West  Coast  Supply  Co.  or  the  other  mem- 
bers of  the  partnership;  and  the  motion  of  Attorney  Carr 
for  a  directed  verdict  of  acquittal  against  the  said  West 
Coast  Supply  Co.  is  granted  as  to  all  counts  against  the 
said  defendant. 

Attorney  Carr  renews  his  motion  for  a  judgment  of  ac- 
quittal on  each  count  of  the  Information  against  defend- 
ant Paul  J.  Zeigler  and  argues  in  support  thereof,  and  the 
said  motion  is  denied  and  exception  noted. 

At  3:30  P.  M.  court  recesses.  At  4:20  P.  M.  court  re- 
convenes herein  and  all  being  present  as  before  including 
Defendant  Zeigler,  the  jury  still  being  absent,  the  Court 
makes  a  statement  relative  to  the  proposed  instructions  to 
the  jury,  and  a  general  discussion  takes  place  relative  to 
the  proposed  instructions  to  be  given  to  the  jury. 

At  5  :40  P.  M.  the  Court  declares  a  recess  in  this  trial 
until  1  :30  P.  M.,  February  10,  1947.  [16] 
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[Title  of  District  Court  and  Cause.] 

DEFENDANTS'  REQUESTED  INSTRUCTIONS 

Come  now  the  defendants,  West  Coast  Supply  Com- 
pany, a  partnership,  and  Paul  J.  Ziegler,  in  the  above-en- 
titled case  now  on  trial  and  request  the  Court  to  give  the 
following  instructions  to  the  jury. 

CHARLES    H.    CARR 
Attorney  for  Defendants,  West  Coast  Supply  Company, 
a  partnership,  and  Paul  J.  Ziegler.   [17] 

Defendants'  Requested  Instruction  No.  1 

You  are  instructed  that  the  law  does  not  require  the 
defendants  to  prove  their  innocence,  which  in  many  cases 
might  be  impossible,  but,  on  the  contrary,  the  law  requires 
the  Government  to  establish  their  guilt  by  legal  evidence 
and  beyond  a  reasonable  doubt. 

Given:    J.  F.  T.  O'C,  J. 

Refused :  

Given  as  Modified:  

[OK]  [18] 

Defendants'  Requested  Instruction  No.  2 

The  presumption  of  innocence  goes  with  each  defend- 
ant throughout  the  whole  trial,  and  during  your  delibera- 
tions, and  until  you  have  reached  a  verdict,  and  this  pre- 
sumption of  innocence  outweighs  and  overbalances  all 
suspicions  and  suppositions,  and  can  only  be  destroyed  by 
proof  beyond  a  reasonable  doubt. 

Given:     J.  F.  T.  O'C,  J. 

Refused:  

Given  as  Modified:  

[OK]  [19] 
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Defendants'  Requested  Instruction  No.  3 

You  are  instructed  that  the  presumption  of  innocence 
with  which  the  defendants  are  at  all  times  clothed  is  not 
a  mere  form  to  be  disregarded  by  you  at  your  pleasure, 
but  that  it  is  an  essential,  substantial  part  of  the  law 
and  binding  on  you  in  this  case,  and  it  is  your  duty  in 
this  case  to  give  the  defendants  the  full  benefit  of  this 
presumption  and  to  acquit  them  unless  the  testimony  in 
the  case  convinces  you  of  their  guilt  as  charged  beyond  a 
reasonable  doubt. 

Given:  J.  F.  T.  O'C,  J. 

Refused :  

Given  as  Modified:  

[OK]  [20] 

Defendants'  Requested  Instructed  No.  4 

You  are  instructed  that  the  Information  on  file  herein 
is  a  mere  charge  or  accusation  against  the  defendants, 
and  is  not  any  evidence  of  the  defendants'  guilt,  and  no 
juror  in  this  case  should  permit  herself,  or  himself,  to  be, 
to  any  extent,  influenced  or  prejudiced  against  the  defend- 
ants because  of  or  on  account  of  such  Information. 

Given:  J.  F.  T.  O'C.,  J. 

Refused:  

Given  as  Modified:  

[OK]   [21] 

Defendants'   Requested   Instruction  No.   5 

From  time  to  time  during  this  trial,  counsel  for  the 
various  defendants  has  interposed  objections  to  evidence, 
some  of  which  the  Court  has  sustained  and  some  has  over- 
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ruled.  With  reference  to  this,  I  instruct  you  that  it  is  not 
merely  the  privilege  but  the  duty  of  an  attorney  to  make 
such  objections  whenever  he  believes  they  are  well  founded 
in  law.  This  occurs  in  the  trial  of  every  law  suit,  and 
you  are  not  permitted  to  draw  any  inference  unfavorable 
to  the  defendants  from  either  the  fact  that  the  objections 
were  made  or  from  the  rulings  of  the  Court. 

You  must  not  consider  for  any  purpose  any  evidence 
offered  and  rejected  or  which  has  been  stricken  by  the 
Court.  If  the  Court  had  admitted  evidence  for  a  limited 
purpose  or  limited  its  consideration  to  only  one  of  the 
defendants,  you  should  confine  your  consideration  of  that 
evidence  within  the  limitations  placed  upon  it  by  the  Court. 
And  you  should  consider  that  evidence  against  only  that 
defendant  respecting  whom  it  was  admitted — not  against 
any  defendant  concerning  whom  it  was  excluded  or  re- 
jected. 

Given:  J.  F.  T.  O'C,  J. 

Refused :  

Given  as  Modified:  

[OK]   [22] 

Defendants'  Requested  Instruction  No.  6 

The  jury  is  the  sole  and  exclusive  judge  of  the  effect 
and  value  of  the  evidence  addressed  to  it  and  of  the  credi- 
bility of  the  witnesses  who  have  testified  in  the  case,  and 
the  character  of  the  witnesses  as  shown  by  the  evidence 
should  be  taken  into  consideration  for  the  purpose  of  de- 
termining their  credibility  and  the  fact  as  to  whether  they 
have  spoken  the  truth.  And  the  jury  may  scrutinize  not 
only  the  manner  of  witnesses  while  on  the  stand,  their  re- 
lation to  the  case,  if  any,  but  also  their  degree  of  intelli- 
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gence.  A  witness  is  presumed  to  speak  the  truth.  This 
presumption,  however,  may  be  repelled  by  the  manner  in 
which  he  testified,  his  interest  in  the  case,  if  any,  or  his 
bias  or  prejudice,  if  any,  against  one  or  any  of  the  par- 
ties, by  the  character  of  his  testimony,  or  by  evidence  af- 
fecting his  character  for  truth  and  honesty  or  integrity  or 
by  contradictory  evidence;  and  the  jury  is  the  exclusive 
judge  of  the  credibility. 

A  witness  may  also  be  impeached  by  evidence  that  he 
made,  at  other  times,  statements  inconsistent  with  his  pres- 
ent testimony  as  to  any  matter  material  to  the  cause  on 
trial,  or  that  he  has  been  convicted  of  crime. 

Given:  J.  F.  T.  O'C,  J. 

Refused :  

Given  as  Modified:  

[OK]  [23] 

Defendants'  Requested  Instruction  No,  7 

[Out    See  Par.  2  and  19] 

Under  the  law  no  jury  should,  or  has  the  right  to  con- 
vict a  defendant  of  a  crime  upon  mere  suspicion,  how- 
ever strong,  nor  simply  because  there  may  be  a  preponder- 
ance of  all  the  evidence  in  the  case  against  him,  nor  merely 
because  there  is,  or  may  be,  strong  reasons  to  suspect  that 
he  is  guilty;  neither  are  mere  probabilities  sufficient  to 
warrant  a  conviction,  nor  is  it  sufficient  that  a  greater 
weight  of  evidence  supports  the  allegations  of  the  In- 
formation, if  it  does ;  nor  is  it  sufficient  upon  the  doctrines 
of  chance  that  it  is  more  probable  that  the  defendant  is 
guilty.  Before  the  defendants  can  be  lawfully  convicted, 
they  must  be  proven  to  be  guilty  fairly  and  satisfactorily 
bevond  all  reasonable  doubt,  so  that  there  is  no  reason- 
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able  hypothesis  upon  which  they  can  be  considered  inno- 
cent when  all  the  evidence  in  the  case  is  considered  to- 
gether. 

Given:  J.  R  T.  O'C,  J. 

Refused :  

Given  as  Modified:  

[OK]   [24] 

Defendants'  Requested  Instruction  No.  8 

Neither  the  filing  of  an  Information,  nor  any  allegation 
thereof,  raises  any  presumption  whatever  of  the  defend- 
ants' guilt,  but  the  burden  of  proof  is  on  the  Government, 
and  the  law  presumes  the  defendants  innocent  until 
proven  guilty  beyond  a  reasonable  doubt,  and  this  rule  ap- 
plies to  every  material  element  of  the  offense  charged.  A 
reasonable  doubt  is  a  doubt  which  is  reasonable  in  view  of 
all  the  evidence,  and  if,  after  an  impartial  comparison  and 
consideration  of  all  the  evidence,  you  can  candidly  say 
that  you  are  not  satisfied  of  the  defendants'  guilt,  you 
have  a  reasonable  doubt ;  that  if,  after  such  impartial  com- 
parison and  consideration  of  all  the  evidence,  you  can 
truthfully  say  that  you  have  an  abiding  conviction  of  the 
defendants'  guilt,  such  as  you  would  be  willing  to  act  upon 
in  the  more  weighty  and  important  matters  relating  to 
your  own  affairs,  you  have  no  reasonable  doubt. 

Given:    J.  F.  T.  O'C.,  J. 

Refused :  

Given  as  Modified:  

[OK]   [25] 
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Defendants'  Requested  Instruction  No.   9 

If  you  can  reconcile  the  evidence  before  you  upon  any 
reasonable  hypothesis  consistent  with  the  defendants'  in- 
nocence you  must  do  so,  and,  in  that  case,  find  the  defend- 
ants not  guilty.  You  cannot  find  the  defendants  guilty 
unless  the  evidence  before  you  is  inconsistent  with  and 
excludes  every  other  reasonable  hypothesis  except  that  of 
guilt.  The  hypothesis  of  guilt  should  flow  naturally  from 
facts  proved,  and  be  consistent  with  them  all.  You  can- 
not find  the  defendants  guilty  unless  the  testimony  in  the 
case  convinces  you  of  their  guilt  as  charged  beyond  a  rea- 
sonable doubt. 

Where  the  evidence  is  as  consistent  with  the  innocence 
of  a  defendant  as  with  his  guilt,  it  is  the  duty  of  the  jury 
to  acquit. 

If  the  evidence  supports  two  theories — both  reason- 
able— one  consistent  with  the  guilt  of  an  accused  and  the 
other  consistent  with  his  innocence,  it  is  the  duty  of  the 
jury  to  acquit. 

Given:  J.  F.  T.  O'C,  J. 

Refused :  

Given  as  Modified:  

[OK]  [26] 

Defendants'  Requested  Instruction  No.  10 

A  witness  false  in  one  part  of  his,  or  her,  testimony  is 
to  be  distrusted  in  others;  that  is  to  say,  the  jury  may  re- 
ject the  whole  of  the  tstimony  of  a  witness  who  has  will- 
fully sworn  falsely  as  to  a  material  point;  and  the  jury, 
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being  convinced  that  a  witness  has  stated  what  was  un- 
true, not  as  a  result  of  mistake  or  inadvertence,  but  will- 
fully and  with  the  design  to  deceive,  must  treat  all  of  his, 
or  her,  testimony  with  distrust  and  suspicion,  and  reject 
all  unless  they  shall  be  convinced  that,  notwithstanding  the 
base  character  of  the  witness,  he  or  she  has  in  other 
particulars  sworn  to  the  truth. 

Given :  J.  F.  T.  O'C,  J. 

Refused :  

Given  as  Modified:  

[OK]  [27] 

Defendants'  Requested  Instruction  No.  11 

You  should  not  consider  as  evidence  any  statement  of 
counsel  made  during  the  trial,  unless  such  statement  is 
made  as  an  admission  or  stipulation  conceding  the  exist- 
ence of  a  fact,  or  facts.  You  have  not  to  consider  as  evi- 
dence or  law,  any  argument,  comment  or  suggestion  made 
by  counsel  during  the  trial  of  this  action. 

Such  statements,  arguments,  comments  or  suggestions 
are  not  evidence  and  must  not  be  considered  as  such  by 
you.  You  must  not  consider  for  any  purpose  any  evi- 
dence offered  and  rejected,  or  which  has  been  stricken  out 
by  the  Court;  such  evidence  that  has  been  introduced  be- 
fore you  and  the  inferences  which  you  may  deduce  there- 
from as  stated  in  these  instructions  and  upon  the  law  as 
given  you  in  these  instructions. 

Given :  J.  F.  T.  O'C,  J. 

Refused:   

Given  as  Modified:  

[OK]   [28] 
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Defendants'  Requested  Instruction  No.  12 

You  cannot  find  a  defendant  guilty  upon  any  count  of 
the  Information  unless  you  are  convinced,  beyond  a  rea- 
sonable doubt,  by  the  evidence  of  the  truth  of  every  ma- 
terial allegation  of  such  count. 

Given:  in  my  instructs  J.  F.  T.  O'C,  J. 

Refused :  

Given  as  Modified:  [29] 

Defendant's  Requested  Instruction  No.  13 

The  Court  advises  you  to  find  the  defendant,  West 
Coast  Supply  Company,  a  partnership,  not  guilty  on  each 
and  every  count  of  the  Information  on  the  ground  and 
for  the  reason  that  the  Court  deems  the  evidence  insuffi- 
cient to  warrant  conviction. 

Given:  J.  F.  T.  O'C,  J. 

Refused:  

Given  as  Modified:  [30] 

Defendants'  Requested  Instruction  No.  14 

The  Court  advises  you  to  find  the  defendant,  Paul  J. 
Ziegler,  not  guilty  on  each  and  every  count  of  the  In- 
formation on  the  ground  and  for  the  reason  that  the 
Court  deems  the  evidence  insufficient  to  warrant  convic- 
tion. 

Given:  

Refused :  J.  F.  T.  O'C,  J. 

Given  as  Modified:  

[No    No]   [31] 
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Defendants'  Requested  Instruction  No.  15 

There  are  two  kinds  of  evidence  by  which  the  Govern- 
ment may  sustain  charges  laid  in  the  Information;  the 
one  is  known  as  direct  and  positive,  the  other  as  indirect 
or  circumstantial.  Evidence  is  said  to  be  direct  and  posi- 
tive when  the  witnesses  have  testified  of  their  own  knowl- 
edge to  matters  having  a  direct  bearing  upon  the  issues 
in  the  case.  Evidence  is  said  to  be  indirect  or  circum- 
stational  on  the  other  hand  when  the  witnesses  testified  to 
matters  having  only  an  indirect  or  circumstantial  relation- 
ship to  the  issues  in  the  case. 

The  prosecution  depends  in  this  case  for  conviction 
upon  circumstantial  evidence. 

While  you  may  show  what  a  man  does  by  direct  evi- 
dence of  eye-witnesses,  the  only  way  you  can  show  what 
he  intends  and  what  his  purpose  is  or  was  is  by  circum- 
stantial evidence. 

The  law  requires  that  all  of  the  circumstances  neces- 
sary to  show  guilt  must  themselves  be  shown  by  evidence 
beyond  a  reasonable  doubt;  that  these  circumstances  must 
all  be  consistent  with  one  another;  that  they  must  all  be 
consistent  with  a  defendant's  guilt  and  that  they  must  all 
be  inconsistent  with  any  reasonable  theory  of  his  inno- 
cence, and  inconsistent  with  every  other  reasonable 
hypothesis  except  that  of  guilt. 

Given:   J.  F.  T.  O'C.,  J. 

Refused:  

Given  as  Modified:  

[OK]   [32] 
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Defendants'  Requested  Instruction  No.  16 

You  are  instructed  that  the  word  "issue,"  within  the 
meaning  of  each  count  of  the  Information,  means  the  dc- 
Hvery  of  a  completed  sugar  ration  check  to  the  person 
to  whose  account  the  check  is  made  payable;  and  that  no 
check  which  has  been  altered  may  be  issued.  Even  though 
you  may  be  convinced,  beyond  a  reasonable  doubt,  that 
defendant,  Paul  J.  Ziegler,  in  fact,  signed  his  name  to  the 
various  sugar  ration  checks  alleged  in  the  Information, 
you  are  instructed  that  defendant,  Paul  J.  Ziegler,  could 
not  have  issued  or  caused  said  checks  to  have  been  issued 
if  you  find  that  they  were  altered  by  anyone  other  than 
the  defendant  prior  to,  at  the  time  of  or  after  delivery  to 
the  person  to  whose  account  the  checks  were  made  pay- 
able. 

Third  Revised  Ration  Order  No.  3,  Sec.  24-1   (c) 
(15). 

Third  Revised  Ration  Order  No.  3,  Sec.  15.7  (f) 
(1). 
.     Third  Revised  Ration  Order  No.  3,  Sec.  15.7  (f) 
(2). 

Given :  

Refused:   J.  F.  T.  O'C,  J. 

Given  as  Modified:  

[No]   [33] 

Defendants'  Requested  Instruction  No.  17 

You  are  instructed  that  a  sugar  ration  check  may  be 
issued  only  by  a  depositor — that  is,  by  a  person  who  has 
a  ration  bank  account,  against  his  account.  Even  if  you 
should    find   bevond   a   reasonable   doubt   that   defendant. 
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Paul  J.  Ziegler,  in  fact,  did  issue  or  cause  said  sugar  ration 
checks  to  be  issued,  you  cannot  find  defendant  Paul  J. 
Ziegler  guilty  unless  you  are  convinced,  beyond  a  reason- 
able doubt,  that  he  is  either  a  depositor  or  that  he  was 
authorized  by  defendant  West  Coast  Supply  Company  to 
issue  checks  to  be  drawn  on  its  account. 

Third  Revised  Ration  Order  No.  3,  Sec.  24.1  (c) 
(5). 

Third  Revised  Ration  Order  No.  3,  Sec.  24.1   (c) 

(9). 
Third  Revised  Ration  Order  No.  3,  Sec.  15.7  (a) 

(b). 

Given:    

Refused:  

Given  as  Modified:  

[Out  Withdrawn  by  def.]   [34] 

Defendants'  Requested  Instruction  No.    18 

In  each  count  of  the  Information,  defendants  are  al- 
leged to  have  "wilfully"  done  the  acts  and  things  of  which 
they  are  accused.  As  so  used,  the  term  "wilfully"  de- 
notes an  act  which  is  premeditated,  deliberate,  intentional 
and  knowingly  done. 

In  other  words,  these  are  offenses  requiring  a  specific 
intent,  and,  unless  you  find  beyond  a  reasonable  doubt 
that  it  is  a  moral  certainty  that  the  defendants  had  such 
specific  intent,  you  must  acquit  them.  The  intent  on  the 
part  of  the  defendants  may  be  shown  by  their  acts  and 
declarations  and  by  the  circumstances  surrounding  their 
acts,  which,  when  taken  together,  must  prove  beyond  a 
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reasonable  doubt  that  the  defendants  had  the  specific  in- 
tent to  wilfully  commit  acts  denounced  under  the  law. 

United  States  v  Fishy  l^e.j  1946,  G.€tAt  %  4^ 

Moore   ^   United    States,    1945,   G.GrA.   4%  -t^ 

Zimberg  vr  United  States,  1944,  G.GtAt  -tj  44s  ¥. 

-(ij4>    4-3%    +^fT 

Flannagan  v.  United  States,  1944,  G.G.A7  97  -h^ 

¥.-(^4^  ^407 
United   States   ¥.    Rcnlcon,    1944,   B.C.,   S.G.y  55 

Given:     J.  F.  T.  O'C,  J. 

Refused : 

Given  as  Modified: [35] 

Defendants'  Requested  Instruction  No.  19 

You  are  instructed  that  the  Office  of  Price  Adminis- 
tration and  the  powers  exercised  by  it  automatically  ter- 
minated on  June  30,  1946  upon  the  expiration  of  the 
Emergency  Price  Control  Act  of  1942,  as  amended,  and 
the  Stabilization  Act  of  1942,  as  amended,  and  that  it 
was  not  until  July  25,  1946  that  any  legislation  existed 
extending  price  control,  the  operation  of  the  Office  of 
Price  Administration  and  the  exercise  of  its  powers.  [Out] 

However,  on  June  30,  1946,  on  the  day  the  operation 
of  the  Office  of  Price  Administration  and  its  powers 
terminated  under  the  Emergency  Price  Control  Act  and 
the  Stabilization  Act,  President  Truman  signed  Execu- 
tive Order  No.  9745  by  which  he  purported  to  continue 
the  power  to  ration  on  an  interim  basis  pending  legislative 
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action  to  extend  the  operation  of  the  Office  of  Price  Ad- 
ministration. Although  signed  by  the  President  on  June 
30,  1946,  Executive  Order  No.  9745  was  not  filed  with 
the  Division  of  Federal  Register,  as  required  by  statute, 
until  July  1,  1946  at  10:32  a.m.,  and  was  not  published 
in  the  Federal  Register  until  July  2,  1946. 

Title  50,  U.S.C.A.,  Sec.  966. 

92nd  Congressional  Record  8092. 

11  F.R.  7327. 

79th  Congress,  Second  Session,  Chapter  671,  Pub- 
lic Law  548. 

Given: 

Refused : 

Given  as  Modified: 

[Pass    See  Gov't— 37  New]    [36] 

Defendants'  Requested  Instruction  No.  20 

In  each  count  of  the  Information,  defendants  are  al- 
leged to  have  "wilfully"  and  "unlawfully"  done  the  acts 
and  things  of  which  they  are  accused.  In  this  connec- 
tion, you  are  instructed  that  there  is  a  very  real  and  vital 
difference  between  simply  doing  an  act  and  doing  an  act 
wilfully.  In  the  first  case  no  intent  is  involved  while  in 
the  second  case  of  "wilfully"  doing  the  act,  the  elements 
of  guilty  knowledge  and  specific  intent  to  do  that  which 
the  law  denounces  are  involved  and  constitute  the  gist  of 
the  offense. 

United  States  v.  Fish,  fee.j  1946,  GtG.At  %  ^^54 

F.(2d)  f§8. 
Moore   ¥.   United   States,    1945,   GrG.Ar  ^07  ^^ 
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Zimbcrg-  vr  United   States,    1944,  Q.Q.Az  i-,  -t^s 

Given:     J.  F.  T.  O'C,  J. 

Refused : 

Given  as  Modified: [37] 

Defendants'  Requested  Instruction  No.  21 

Since  defendants  are  charged  with  ''wilfully"  doing 
the  acts  complained  of,  one  of  the  essential  elements  of  all 
of  the  offenses  charged  in  the  Information  is  knowledge 
on  the  part  of  the  defendants  that  they  were  doing  an 
act  denounced  by  the  law.  Unless  you  are  convinced  be- 
yond a  reasonable  doubt  that  defendants  were  aware  of 
and  knew  of  the  existence  of  Executive  Order  No.  9745, 
purporting  to  extend  the  power  to  ration  sugar  beyond 
June  30,  1946,  then  you  must  acquit  the  defendants. 

Yakus  v.  United  States,  1944,  321  U.S.  414,  435. 

Given: 

Refused:     J.  F.  T.  O'C.,  J. 

Given  as  Modified: 

[Not  Given]    [38] 

Defendants'  Requested  Instruction  No.  22 

You  are  further  instructed  in  this  connection  that,  upon 
publication  of  an  Executive  Order  of  this  kind  in  the 
Federal  Register,  the  law  of  the  United  States  creates  a 
presumption  that  all  persons  affected  by  the  order  have 
knowledge  of  such  order,  which  presumption  is  a  rebut- 
table one.  If,  therefore,  you  find  beyond  a  reasonable 
doubt  that  the  acts  and  things  of  which  defendants  are  ac- 
cused of  doing  were  done  by  said  defendants,  and  if  you 
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further  find  that,  at  the  time  said  acts  and  things  were 
done  by  said  defendants,  they  did  not  know  that  the 
President  had  signed  Executive  Order  No.  9745  and  were 
unaware  that  sugar  rationing  had  continued  beyond  June 
30,  1946,  then  you  must  find  that  the  presumption  of  no- 
tice of  said  Executive  Order  No.  9745  to  defendants  has 
been  rebutted. 

Title  44,  U.S.C.A.,  Sec.  307. 

Flannagan  v.  United  States,  1944,  CCA.  9,  145 
F.(2d)  740. 

Kempe  v.  United  States,  1945,  CCA.  8,  151 
F.(2d)  680. 

Given: 

Refused:     J.  F.  T.  O'C,  J. 

Given  as  Modified: 

[Not  Given]   [39] 

Defendants'  Requested  Instruction  No.  23 

You  are  instructed  that  the  Government  and  the  de- 
fendants are  entitled  to  the  individual  opinion  of  each 
juror  on  the  issue  of  fact  in  this  case.  It  is  the  duty  of 
each  of  you  to  consider  and  weigh  all  the  evidence  in  the 
case,  and  from  such  evidence  to  determine,  if  you  can, 
the  question  of  guilt  or  innocence  of  the  defendants,  or 
any  of  them.  When  you  have  so  determined  that  ques- 
tion, you  should  not  be  influenced  in  giving  your  verdict 
by  the  mere  fact  that  any  number  or  all  of  your  fellow 
jurors  may  have  reached  a  different  conclusion.  If, 
after  careful  consideration  of  all  the  evidence,  your  mind 
is  fairly  made  up,  and  you  are  convinced  that  you  are 
right,  it  will  be  your  duty  to  stand  by  your  decision.    But 
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each  juror  should  freely  and  fairly  discuss  with  his  fel- 
low jurors  the  evidence  and  the  deductions  to  be  justly 
drawn  therefrom;  this  it  is  his  duty  to  do.  If,  after  such 
a  full  and  fair  discussion  with  them,  any  juror  is  still 
satisfied  that  his  decision  is  right,  he  should  say  so  by 
his  verdict.  %  If,  on  the  other  hand,  after  such  full  and 
fair  discussion,  any  juror  is  satisfied  that  his  original  de- 
cision was  wrong,  then  he  should  unhesitatingly  abandon 
such  decision,  and  render  his  verdict  according  to  such 
final  decision. 

Given:  in  substance   J.  F.  T.  O'C,  J. 

Refused : 

Given  as  Modified: [40] 

Defendants'  Requested  Instruction  No.  24 

The  Information  upon  which  the  defendants  are  being 
tried  contains  8  counts.  Counts  1,  3,  5  and  7  thereof 
charge  defendants,  and  each  of  them,  with  having  wil- 
fully and  unlawfully  issued  and  caused  to  be  issued  a 
sugar  ration  check,  each  for  an  amount  larger  than  the 
balance  in  the  account  on  which  it  was  drawn,  less  the 
amount  of  outstanding  checks  drawn  on  that  account,  by 
issuing  and  causing  to  be  issued  a  sugar  ration  check 
drawn  by  and  on  behalf  of  said  West  Coast  Supply  Com- 
pany and  Paul  J.  Ziegler  when  the  West  Coast  Supply 
Company  had  a  balance  in  its  account  in  an  amount  in- 
sufficient to  cover  the  amount  of  each  of  said  checks. 
The  amount  of  the  check  in  count  1  is  600,000  pounds 
of  sugar;  in  count  3,  30,000  pounds  of  sugar;  in  count  5, 
660,000  pounds  of  sugar ;  and  in  count  7,  80,000  pounds 
of  sugar. 
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The  Government  is  required  to  prove  each  and  every 
material  allegation  of  each  count  of  the  Information  be- 
yond a  reasonable  doubt.  Unless  every  material  allega- 
tion of  the  charge  is  proved  against  a  defendant,  you 
must  acquit  that  defendant. 

Given:     J.  F.  T.  O'C,  J. 

Refused: 

Given  as  Modified: 

[Given]    [41] 

Defendants'  Requested  Instruction  No.  25 

Counts  2,  4,  6  and  8  charge  that  defendants  wilfully 
and  unlawfully  received  a  rationed  commodity,  to  wit, 
sugar,  in  exchange  for  a  sugar  ration  check  drawn  by 
and  on  behalf  of  the  West  Coast  Supply  Company  and 
Paul  J.  Ziegler  on  the  Union  Bank  and  Trust  Company 
of  Los  Angeles,  and  issued  by  the  defendants  when  the 
said  defendants  knew  and  had  reason  to  believe  that  the 
check  was  not  validly  issued  because  the  West  Coast  Sup- 
ply Company  did  not  have  a  sugar  ration  bank  account  in 
said  bank  with  a  balance  sufficient  to  cover  the  amount 
of  the  check. 

Count  2  charges  the  receipt  of  380,000  pounds  of 
sugar;  count  4,  30,000  pounds  of  sugar;  count  6,  660,000 
pounds  of  sugar;  and  count  8,  80,000  pounds  of  sugar. 

The  Government  is  required  to  prove  each  and  every 
material  allegation  of  each  count  of  the  Information  be- 
yond a  reasonable  doubt.  Unless  every  material  allegation 
of  the  charge  is  proved  against  a  defendant,  you  must 
acquit  that  defendant. 

Given:   J.  F.  T.  O'C,  J. 

Refused: 

Given  as  Modified: 

[G]    [42] 
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Defendants'  Requested  Instruction  No.  26 

If,  from  all  of  the  evidence,  you  should  conclude  that 
the  name  West  Coast  Supply  Company  was  not  placed 
upon  Exhibit  6,  which  is  the  check  set  forth  in  count  1 ; 
Exhibit  5,  which  is  the  check  set  forth  in  count  3;  Ex- 
hibit 4,  which  is  the  check  set  forth  in  count  5 ;  and  Ex- 
hibit 3,  which  is  the  check  set  forth  in  count  7 ,  by  the 
defendant  Paul  J.  Ziegler,  then  you  must  find  that  said 
check  or  checks  is  not  a  ration  check  as  defined  by  Sec. 
24.1  of  the  Third  Revised  Ration  Order  No.  3.  In  order 
to  be  a  ration  check,  such  check  must  be  drawn  by  a  de- 
positor against  his  account  and  the  evidence  in  this  case 
discloses  that  Paul  J.  Ziegler  was  not  a  depositor. 

Given: 

Refused:     J.  F.  T.  O'C,  J. 

Given  as  Modified: 

[Denied]    [43] 

Defendants'  Requested  Instruction  No.  27 

If  you  determine  from  all  of  the  evidence  that  the  name 
of  West  Coast  Supply  Company  was  placed  upon  any  of 
the  checks  set  forth  in  counts  1,  3,  5  and  7  after  said 
checks  were  delivered,  then  said  check  or  checks  were  not 
issued  as  required  by  paragraph  15  of  Sec.  24.1  of  Third 
Revised  Ration  Order  No.  3,  which  defines  ''issue"  to 
mean  the  delivery  of  a  completed  check. 

Furthermore,  paragraph  (f)  of  Sec.  15.7,  Third  Re- 
vised Ration  Order  No.  3,  requires  a  person  who  holds 
a  check  which  has  been  altered  shall  return  it  to  the  is- 
suer with  the  request  for  a  new  check.  Thus,  if  you  find 
that  the  name  West  Coast  Supply  Company  was  placed 
upon   the   checks  after   delivery  of   said   checks,   then   it 
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was  the  duty  of  the  broker  or  seller  to  return  said  checks 
to  the  issuer. 

Given: 

Refused:     J.  F.  T.  O'C,  J. 

Given  as  Modified: 

[Not]    [44] 

Defendants'  Requested  Instruction  No.  28 

You  should  not  be  influenced  in  reaching  your  verdict 
in  this  case  solely  by  reason  of  the  amount  of  sugar  in- 
volved, for  you  must,  in  order  to  convict  a  defendant  of 
any  count  of  the  Information,  find  that  each  and  every 
material  allegation  thereof  has  been  proved  beyond  a  rea- 
sonable doubt. 

Given:     J.  F.  T.  O'C.,  J. 

Refused: 

Given  as  Modified: 

[OK]   [45] 

Defendants'  Requested  Instruction  No.  29 

You  are  instructed  that,  if  you  find  from  the  evidence 
that  at  the  time  any  or  all  of  the  sugar  ration  checks 
alleged  in  counts  1,  3,  5  and  7  of  the  Information  were 
issued,  there  were  sufficient  ration  credits  available  in 
any  or  all  of  the  accounts  of  the  West  Coast  Supply 
Company  in  the  Union  Bank  &  Trust  Company  to 
cover  said  sugar  ration  check  or  checks,  then  you  must 
feid  tha^  sa44  check  of  checks  wore  validly  iosucd  aHft4 

Paul  J.  Ziegler 
acquit  the  defendants  on  the  counts  relating  to  said  checks. 

Given: 

Refused: 

Given  as  Modified:     J.  F.  T.  O'C,  J. 

[OK]    [46] 
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Defendants'  Requested  Instruction  No.  30 

You  are  instructed  that  in  determining  whether  or  not 
there  was  criminal  intent  on  the  part  of  Paul  J.  Ziegler, 
which  is  an  essential  element  in  the  offenses  here  charged, 
you  should  consider  whether  or  not  he  honestly  and  in 
good  faith  sought  the  advice  of  his  attorney  upon  discov- 
ering the  existence  of  Executive  Order  9745,  and  if  you 
beHeve  that  the  defendant,  Paul  J.  Ziegler,  after  laying 
all  the  facts  before  his  attorney  in  good  faith,  did  the  acts 
of  which  he  is  accused,  relying  upon  that  advice  and  be- 
lieving it  to  be  correct  and  believing  he  had  a  right  to  do 
said  acts,  you  cannot  convict  Paul  J.  Ziegler  of  the  of- 
fenses with  which  he  is  charged,  which  offenses  involve 
wilful  and  unlawful  intent,  even  if  such  advice  were  an  in- 
accurate construction  of  the  law. 

Williamson  v.  United  States,  28  S.Ct.  163,  173. 
Miller  v.  United  States,  CCA.  4,  277  F.  721. 

Given: 

Refused:  In  substance.  See  my  instruction  given.  J. 
F.  T.  O'C,  J. 

Given  as   Modified: 

[Out     Pass]    [47] 

Defendants'  Requested  Instruction  No.  31 

No  personal  feeling  or  prejudice  must  be  allowed  in  any 
manner  to  iniiuence  or  direct  you  in  connection  with  any 
issue  in  this  Information.  It  is  of  no  consequence 
whether  you  may  or  may  not  approve  of  the  appearance, 
conduct  or  general  bearing  of  the  defendant.  If,  in  your 
opinion,  having  heard  all  the  testimony,  you  are  not  able 
to  say  that  after  a  full  and  fair  comparison  of  the  evidence 
that  you  believe  that  the  defendant  is  guilty  to  a  moral 
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certainty   and   beyond    a   reasonable   doubt,   you   are    in- 
structed and,  directed  to  return  a  verdict  of  not  guilty. 

Given: 

Refused: 

Given  as  Modified: 

[Given.   J.  F.  T.  O'C.,  J.]   [48] 

Defendants'  Requested  Instruction  No.  32 

Where,  as  here,  a  specific  intent  is  a  part  of  an  offense, 
before  a  principal  may  be  convicted  by  reason  of  the  acts 
of  an  agent,  it  must  be  shown  beyond  a  reasonable  doubt, 
first,  that  the  agent  was  acting  for  and  on  behalf  of  the 
principal  and  not  in  his  individual  capacity,  and,  second, 
that  the  principal  knowingly  and  intentionally  com- 
manded, aided,  advised  or  encouraged  the  act  committed 
by  the  agent  or  assented  to  it. 

Paschen    v.    United    States,    1934,    C.C.A.    7,    70 

F.(2d)  491,  503. 
Nobile  V.  United  States,   1922,  C.C.A.  3,  284  F. 

253,  255. 
United   States   v.    Food   and   Grocery   Bureau   of 
Southern  California,    1942,   D.C.,   Calif.,   43   F. 
Supp.  966. 

Given: 

Refused:     J.  F.  T.  O'C,  J. 

Given  as  Modified: 

[Out.     No]   [49] 

Defendants'  Requested  Instruction  No.  33 

In  determining  whether  or  not  there  was  wilful  or 
criminal  intent  on  the  part  of  the  defendant,  which  is 
an  essential  element  of  the  offense  charged  and  which 
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must  be  proved  beyond  a  reasonable  doubt,  you  should 
consider  whether  or  not  he,  in  good  faith,  sought  the 
advice  of  his  attorney  respecting  the  status  of  sugar  ra- 
tioning by  the  O.P.A.  as  a  result  of  the  termination  of 
the  Emergency  Price  Control  Act  on  June  30,  1946,  and 
if  the  defendant,  after  laying  all  the  facts  before  his 
attorney,  in  good  faith  did  the  acts  of  which  he  is  ac- 
cused relying  upon  that  advice  believing  it  to  be  correct 
and  believing  that  sugar  rationing  was  no  longer  in  effect, 
then  the  advice  and  the  good  faith  of  the  defendant  is  a 
defense  to  be  considered  by  the  jury  even  if  such  advice 
were  an  inaccurate  interpretation  of  the  law. 

Generally  speaking,  advice  of  counsel  is  not  an  excuse 
for  a  violation  of  law,  but  where  the  question,  as  in  this 
case,  is  one  of  intent,  the  advice  of  counsel  and  the  good 
faith  of  the  defendant  is  a  defense  to  be  considered  by  the 
jury. 

Williamson  v.  United  States,  28  S.Ct  163,  173. 
Miller  V.  United  States,  CCA.  4,  277  F.  721. 

Given: 

Refused : 

Given  as  Modified: 

[Out.    See  instruction  given.   J.  F.  T.  O'C,  J.]   [50] 

Defendants'  Requested  Instruction  No.  34 
Paragraph   15  of  Sec.  24.1   of  Third  Revised  Ration 
Order  No.  3  provides: 

"  'Issue'  when  used  with  respect  to  a  check,  means 
the  delivery  of  a  completed  check  to  the  person  to 
whose  account  the  check  is  made  payable." 

Paragraph  8  of  the  same  section  provides : 

"  'Delivery'  means  the  transfer  of  physical  posses- 
sion     ^     "*     ^^ 
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In  order  to  find  that  the  defendant,  Paul  J.  Ziegler, 
issued  the  checks  as  charged  under  each  count  of  the 
Information,  the  evidence  must  convince  you  beyond  a 
reasonable  doubt  that  said  checks  were  completed  when 
they  were  delivered  to  the  person  to  whose  account  they 
were  made  payable. 

Third    Revised    Ration    Order    No.    3,    Sec.    24.1 

(c)(15). 
Third    Revised    Ration    Order    No.    3,    Sec.    24.1 
(c)(8). 

Given :   

Refused:  J.  F.  T.  O'C,  J. 

Given  as  Modified: 

[Refused]  [51] 

Defendants'  Requested  Instruction  No.  35 

Paragraph  (f),  Sec.  15.7  of  Third  Revised  Ration  Or- 
der No.  3  provides  that  no  check  which  has  been  altered 
may  be  issued,  transferred  or  deposited,  and  that  a  person 
who  holds  such  a  check  shall  return  it  to  the  issuer.  Al- 
though the  defendant,  Paul  J.  Ziegler,  may  have  signed 
his  name  to  the  various  alleged  sugar  ration  checks  set 
forth  in  the  Information,  in  order  for  you  to  find  that  he 
issued  the  checks  within  the  meaning  of  Third  Revised 
Ration  Order  No.  3,  the  evidence  must  convince  you  that 
the  checks  were  not  altered  by  anyone  after  delivery  of 
the  checks  by  Paul  J.  Ziegler. 

Third  Revised  Ration  Order  No.  3,  Sec.  15.7  (f). 

Given: 

Refused:    J.  F.  T.  O'C.,  J. 

Given  as  Modified: 

[Not  G.]    [52] 
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Defendants'  Requested  Instruction  No.  36 

Sec.  24.1  (c)(5)  of  Third  Revised  Ration  Order  No. 
3  provides: 

"  'Check'  means  a  sugar  ration  check,  in  the  form 
prescribed  by  the  Office  of  Price  Administration, 
drawn  by  a  depositor  against  his  account  and  made 
payable  to  the  account  of  a  named  person." 

Paragraph  9  of  the  same  section  provides : 

"  'Depositor'  means  a  person  who  has  a  ration 
bank  account.     *     *     *" 

It  is  a  material  part  of  the  charge  in  counts  1,  3,  5 
and  7  that  defendant,  Paul  J.  Ziegler,  issued  a  sugar  ra- 
tion check,  or  checks.  In  order  for  the  Government  to 
sustain  the  proof  respecting  this  material  ingredient,  it 
is  necessary  that  the  checks  referred  to  in  each  count 
not  only  be  signed  by  Paul  J.  Ziegler,  but  the  proof  must 
show  that  they  were  drawn  by  him  as  a  depositor  against 
his  account. 

Unless  you  find  beyond  a  reasonable  doubt  that  he  was 
a  depositor  and  the  checks  were  drawn  against  his  ac- 
count, you  must  acquit  on  those  counts. 

Third    Revised    Ration    Order    No.    3,    Sec.    24.1 

(c)(S). 
Third    Revised    Ration    Order    No.    3,    Sec.    24.1 
(c)(9). 

Given: 

Refused:     J.  F.  T.  O'C,  J. 

Given  as  Modified: 

[Not  Given.  Evidence  shwed  Paul  J.  Ziegler  had  no 
account.    J.  F.  T.  O'C.,  J.]    [53] 
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Defendants'  Requested  Instruction  No.  37 
On  June  29,  1946,  the  President  of  the  United  States 
vetoed  the  bill  passed  by  Congress  which  would  have  ex- 
tended the  Emergency  Price  Control  Act  of  1942,  and 
on  June  30,  1946,  that  Act  terminated  and  was  no  longer 
law.  On  June  30,  1946,  all  powers  derived  by  the  Office 
of  Price  Administration  from  the  Emergency  Price  Con- 
trol Act  of  1942  terminated.  On  June  30,  1946,  President 
Truman  promulgated  and  signed  Executive  Order  No. 
9745  which  provided  that  the  Office  of  Price  Adminis- 
tration was  directed  to  continue  to  exercise  all  powers  and 
functions  which  did  not  terminate  by  reason  of  the  ter- 
mination of  the  Emergency  Price  Control  Act  and  such 
powers  that  were  delegated  to  the  O.P.A.  pursuant  to  the 
Second  War  Powers  Act. 

While  this  Executive  Order  was  signed  by  the  Presi- 
dent on  June  30,  1946,  it  was  not  filed  with  the  Division 
of  Federal  Register,  Washington,  D.  C,  as  required  by 
statute,  until  July  1,  1946  at  10:32  a.m.,  and  was  not 
published  in  the  Federal  Register  until  July  2,  1946. 

Title  50,  U.S.C.A.,  Sec.  966. 

92nd  Congressional  Record  8092. 

11  F.R.  7327. 

79th  Congress,  Second  Session,  Chapter  671,  Pub- 
lic Law  548. 
Given: 

Refused:   J.  F.  T.  O'C,  J. 

Given  as  Modified: 

[Refused.    Sub.  for  old  19.]     [54] 
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Defendants'  Requested  Instruction  No.  38 

Under  the  Federal  Register  Act,  an  Executive  Order 
promulgated  by  the  President  of  the  United  States  is  not 
valid  as  against  any  person  who  has  not  had  actual  knowl- 
edge thereof  until  the  order  is  filed  with  the  Division  of 
the  Federal  Register  in  Washington,  D.  C.  Upon  filing 
and  publication  in  the  Federal  Register,  such  publication 
creates  a  rebuttable  presumption  of  notice  to  persons  sub- 
ject thereto  or  afifected  thereby. 

The  defendant,  Paul  J.  Ziegler,  has  offered  evidence  in 
this  case  to  rebut  the  presumption  that  he  had  notice  or 
knowledge  of  the  contents  of  Executive  Order  No.  9745. 
It  is,  therefore,  for  the  jury  to  determine  whether  or  not 
defendant  has  rebutted  this  presumption. 
Title  44,  U.S.C.A.,  Sec.  307. 
Flannagan  v.  United  States,  1944,  CCA.  9,  145 

F.(2d)  740. 
Kempe    v.    United    States,    1945,    CCA.    8,    151 
F.(2d)  680. 

Given: 

Refused:     J.  F.  T.  O'C,  J. 

Given  as  Modified: 

[No]   [55] 

Defendants'  Requested  Instruction  No.  39 

One  of  the  specific  ingredients  of  the  offense  charged 
in  each  and  every  count  of  the  Information  is  that  of  wil- 
ful intent  to  do  the  acts  charged.  While  under  the  Fed- 
eral Register  Act  the  filing  of  an  Executive  Order  cre- 
ates a  rebuttable  presumption  of  notice  to  the  defendant, 
the  defendant  may  rebut  the  presumption  that  he  had  ac- 
tual knowledge  of  the  Executive  Order. 
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If  you  find  that  the  acts  and  things  of  which  defendant 
is  accused  of  doing  were  done  by  him,  and  you  further 
find  that,  at  the  time  said  acts  and  things  were  done  by 
the  defendant,  he  did  not  have  knowledge  that  Executive 
Order  9745  had  been  signed  by  the  President,  and  he  did 
not  know  that  sugar  rationing  had  been  continued  beyond 
June  30,  1946,  then  you  should  find  that  the  presumption 
of  notice  of  said  Executive  Order  9745  to  defendant  has 
been  rebutted. 

Title  44,  U.S.C.A.,  Sec.  307. 

Flannagan  v.  United  States,  1944,  CCA.  9,  145 

F.(2d)  740. 
Kempe  v.  United  States,   1945,  CCA.  8,   151  F. 
(2d)  680. 

Given: 

Refused:     J.  F.  T.  O'C,  J. 

Given  as   Modified; 

[Not  Given]    [56] 

Defendants'  Requested  Instruction  No.  40 
You  are  instructed  that  the  evidence  adduced  at  the 
trial  was  insuf^cient  to  prove  that  defendant,  Paul  J.  Zieg- 
ler,  was,  at  any  of  the  times  mentioned  in  any  or  all 
counts  of  the  Information,  a  partner  of  West  Coast  Sup- 
ply Company.  You  will  accordingly  find,  therefore,  that 
Paul  J.  Ziegler  was  not,  at  any  of  the  times  mentioned  in 
the  Information,  a  partner  of  said  West  Coast  Supply 
Company. 

Given :  J.  F.  T.  O'C,  J. 

Refused:  

Given  as  Modified:  

[G]   [57] 
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I  instruct  you  that  if  the  defendant,  Paul  J.  Ziegler, 
honestly  and  in  good  faith  sought  the  advice  of  a  lawyer 
as  to  what  he  might  lawfully  do  in  the  matter  involved 
in  this  action  and  fully  and  honestly  laid  all  of  the  facts 
before  his  counsel,  and  in  good  faith  and  honestly  fol- 
lowed that  advice,  relying  upon  it  and  believing  it  to  be 
correct,  had  only  intended  that  his  acts  should  be  lawful, 
he  could  not  be  found  guilty  of  this  offense  which  in- 
volves willful  and  unlawful  intent,  even  if  such  advice 
were  an  inaccurate  construction  of  the  law.     But,  on  the 

wilfully 
other  hand,  no  man  can  lawfully  and  knowingly  violate 
the  law  and  excuse  himself  from  the  consequences  thereof 
by  pleading  that  he  followed  the  advice  of  counsel. 

(Williamson  v.  United  States,  207  U.  S.  453.)   [58] 

Application  of  law     -     -     -  Depends  Upon  Facts 

The  Court  has  given  you  instructions  embodying  such 
rules  of  law  as  may  be  necessary  to  assist  you  in  arriving 
at  a  verdict.  As  to  some  of  these  instructions,  their  appli- 
cation depends  upon  the  light  in  which  you  view  the  evi- 
dence. 

The  fact  that  the  court  has  given  you  instructions  as  to 
particular  rules  of  law  must  not  be  taken  by  you  as  an 
indication  that  such  rules  are  necessarily  applicable  to  the 
cause  on  trial,  or  as  indicating  that  the  court  considers 
them  necessarily  applicable.  Where  there  is  a  conflict  of 
evidence,  the  question  as  to  whether  a  particular  rule  of 
law  is  applicable  depends  frequently  and  solely  upon  the 
conclusion  as  to  what  the  facts  are,  and  the  jury  are  the 
sole  judges  of  the  facts. 
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If  any  instruction  is  applicable  only  if  a  particular  situa- 
tion or  state  of  facts  exists,  and  if  you  find  that  no  such 
situation  or  state  of  facts  exists,  then  you  should  not  take 
such  instruction  into  consideration  in  your  deliberation. 
People  V.  Spriac,  262  Pac.  795,  799  (Cal) 

[Given  J.  F.  T.  O'C,  Judge.] 

[Endorsed]  :    Filed  Feb.  13,  1947.  [59] 


[Title  of  District  Court  and  Cause.] 

VERDICT  OF  THE  JURY. 

We,  the  jury  in  the  above  entitled  case,  find  the  de- 
fendant Paul  J.  Ziegler, 

Guilty  as  charged  in  the  first  count  of  the  Information; 

Guilty  as  charged  in  the  second  count  of  the  Informa- 
tion; 

Guilty  as  charged  in  the  third  count  of  the  Information ; 

Guilty  as  charged  in  the  fourth  count  of  the  Informa- 
tion; 

Guilty  as  charged  in  the  fifth  count  of  the  Information ; 

Guilty  as  charged  in  the  sixth  count  of  the  Information ; 

Guilty  as  charged  in  the  seventh  count  of  the  Informa- 
tion; and 

Guilty  as  charged  in  the  eighth  count  of  the  Informa- 
tion. 

Dated:     Los  Angeles,  CaHf.,  February  11.  1947. 

IVAN  W.  NEWPORT 
Foreman   of    the   Jury 

[Endorsed]:    Filed  Feb.  11,  1947.  [62] 


42  Paul  J.  Ziegler  vs. 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  RENEWAL  OF  MOTION  FOR  JUDG- 
MENT OF  ACQUITTAL  UNDER  RULE  29, 
RULES  OF  CRIMINAL  PROCEDURE. 

To  Plaintiff,  United  States  of  America;  and  to  James  M. 
Carter,  United  States  Attorney  for  the  Southern  Dis- 
trict of  California,  and  to  Howard  V.  Calverly  and 
William  Strong,  Assistant  United  States  Attorneys 
for  Said  District,  600  Federal  Building,  Los  Ange- 
les, California,  Attorneys  for  Plaintiff: 

Please  Take  Notice  that  the  defendant  in  this  cause, 
Paul  J.  Ziegler,  will,  in  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central  Division, 
on  February  18,  1947,  at  10:00  a.  m.,  or  as  soon  there- 
after as  the  Motion  can  be  heard  in  the  court  room  of  the 
Hon.  J.  F.  T.  O'Connor,  renew  his  Motion  for  Judgment 
of  Acquittal  under  Rule  29,  Rules  of  Criminal  Procedure. 

CHARLES  H.  CARR 
Attorney  for  Defendant,  Paul  J.  Ziegler  [66] 

[Title  of  District  Court  and  Cause.] 

RENEWAL  OF  MOTION  FOR  JUDGMENT  OF 
ACQUITTAL  UNDER  RULE  29  OF  RULES  OF 
CRIMINAL  PROCEDURE 

Defendant,  Paul  J.  Ziegler,  renews  his  Motion  for 
Judgment  of  Acquittal  to  each  and  every  count  of  the  In- 
formation. 

CHARLES  H.  CARR 

Attorney  for  Defendant,  Paul  J.  Ziegler  [67] 
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Received  copy  of  within  Notice  of  Motion,  Motion,  and 
Points  and  Authorities  this  17th  day  of  February,  1947. 
James  M.  Carter,  Attorney  for  Plaintiff,  by  Bonkus. 

[Endorsed]  :    Filed  Feb.  17,  1947.  [68] 


[Minutes:    Tuesday,  February  18,  1947.] 

Present:  The  Honorable  J.  F.  T.  O'Connor,  District 
Judge. 

This  cause  coming  on  for  hearing  on  motion  of  Paul 
J.  Zeigltr,  defendant,  filed  February  17,  1947,  in  arrest 
of  judgment;  hearing  on  renewal  of  motion  for  judgment 
of  acquittal  under  Rule  29,  or  in  the  alternative  for  a 
new  trial;  Wm.  Ritzi,  Esq.,  Asst.  U.  S.  Attorney,  appear- 
ing for  the  Government;  Charles  H.  Carr,  Esq.,  and  Mil- 
dred Kluckhohn  appearing  for  the  defendant;  the  defend- 
ant Zeigler  being  present: 

Attorney  Carr  argues;  Attorney  Ritzi  argues;  the 
Court  makes  a  statement  and  orders  all  motions  denied 
and  exception  noted. 

Attorney  Ritzi  makes  a  statement.  The  defendant 
Zeigler  makes  a  statement.  Attorney  Carr  makes  a  fur- 
ther statement. 

The  Court  pronounces  judgment  against  the  defendant 
as  follows: 

*********   [59] 
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District  Court  of  the  United  States 

Southern  District  of  California,  Central  Division 

No.   19106 

Criminal  information  in  eight  counts  for  violation  of 
U.  S.  C,  Title  50  App.  Sec.  633  et  seq.  2nd  War 
Powers  Act  of  1942,  etc. 

UNITED  STATES 

V. 

PAUL  J.  ZIEGLER 

JUDGMENT  AND  COMMITMENT  IN  EVENT 
PROBATION  IS  VIOLATED 

On  this  18th  day  of  February,  1947,  came  the  United 
States  Attorney,  and  the  defendant  Paul  J.  Ziegler  ap- 
pearing in  proper  person,  and  with  his  attorney  Charles 
H.  Carr  and  Mildred  Kluckhohn,  and, 

The  defendant  having  been  convicted  on  verdict  of  jury 
of  the  offense  charged  in  the  Information  in  the  above- 
entitled  cause,  to  wit:  violation  of  Title  50,  App.  633, 
et  seq.,  2nd  War  Powers  Act  of  1942,  General  Ration  Or- 
der No.  8,  3d  Revised  ration  order  No.  3,  all  as  set  forth 
in  the  eight  counts  of  the  Information,  and  the  defend- 
ant having  been  now  asked  whether  he  has  anything  to 
say  why  judgment  should  not  be  pronounced  against  him, 
and  no  sufficient  cause  to  the  contrary  being  shown  or 
appearing  to  the  Court,  It  Is  by  the  Court 

Ordered  and  Adjudged  that  the  defendant,  having  been 
found  guilty  of  said  offenses,  is  hereby  committed  to  the 
custody  of  the  Attorney  General  or  his  authorized  repre- 
sentative for  imprisonment  for  the  period  of  three  months 
in  an  institution  of  the  County  Jail  type  on  each  of  the 
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eight  (8)  counts  of  the  Information,  sentences  on  all 
counts  to  begin  and  to  run  concurrently;  and  it  is  fur- 
ther ordered  by  the  court  that  the  execution  of  the  jail 
sentences  be  suspended  and  that  defendant  be  placed  on 
probation  for  sixty  (60)  days  on  each  of  said  counts, 
the  terms  of  probation  to  begin  and  to  run  concurrently, 
on  condition  that  said  defendant  shall  not  violate  any 
law  of  the  United  States  or  of  the  State  of  California 
during  that  time.  Defendant  is  also  fined  the  sum  of 
Two  thousand  five  hundred  dollars  ($2500.00)  on  each 
of  the  eight  (8)  counts  of  the  Information,  making  a 
total  fine  of  twenty  thousand  dollars   ($20,000.00). 

It  Is  Further  Ordered  that  if  the  defendant  desires  to 
appeal,  the  condition  of  appeal  will  be  that  one  half  of 
the  said  fines  imposed  upon  defendant  shall  be  deposited 
in  the  registry  of  the  court,  and  no  further  order  will, 
be  required  of  the  defendant. 

Defendant  is  allowed  a  stay  of  execution  on  the  fines 
to  2/28/47,  noon. 

It  Is  Further  Ordered  that  the  Clerk  deliver  a  certi- 
fied copy  of  this  judgment  and  commitment  to  the  United 
States  Marshal  or  other  qualified  officer  and  that  the  same 
shall  serve  as  the  commitment  herein.  In  the  event  de- 
fendant violates  the  terms  of  probation. 

(Signed)    J.    F.    T.    O'CONNOR 
United  States  District  Judge. 

A  True  Copy.  Certified  this  18th  day  of  February, 
1947. 

(Signed)  EDMUND  L.  SMITH 

Clerk. 
(By)    Francis  E.    Cross 

Deputy  Clerk.  [70] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
Name  and  Address  of  Appellant: 

Paul  J.  Ziegeler,  1654  Long  Beach  Avenue,  Los  An- 
geles, California. 

Name  and  Address  of  Appellant's  Attorney : 
Charles  H.  Carr,  675  Subway  Terminal  Building,  417 
South  Hill  Street,  Los  Angeles,  California. 

Offense : 

Title  50  U.  S.  Code  App.  Sec.  633,  et  seq.  Second  War 
Powers  Act  of  1942;  General  Ration  Order  No.  8,  Sec. 
2.9;  and  Third  Revised  Ration  Order  No.  3,  Sec. 
15.7(d). 

Concise  Statement  of  Judgment  or  Order  Giving  Date 
and  Any  Sentence:  [78] 

Defendant,  having  been  found  guilty  on  eight  counts 
of  the  Information,  the  Court  on  February  18,  1947,  pro- 
nounced judgment  as  follows: 

The  Court  ordered  Defendant  committed  to  the 
custody  of  the  Attorney  General  for  imprisonment 
for  a  period  of  three  months  in  an  institution  of  the 
County  Jail  type  on  each  of  the  eight  counts  of  the 
Information,  sentences  on  all  counts  to  begin  and  to 
run  concurrently;  it  was  further  ordered  by  the 
Court  that  the  execution  of  the  jail  sentences  be 
suspended  and  Defendant  be  placed  on  probation  for 
a  period  of  sixty  days  on  each  of  said  counts,  the 
terms  of  probation  to  begin  and  to  run  concurrently, 
on  condition  that  said  Defendant  shall  not  violate 
any  law  of  the  United  States  or  of  the  State  of 
California  during  that  time. 
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The  Court  also  fined  Defendant  the  sum  of  $2,- 
500.00  on  each  of  the  eight  counts  of  the  Informa- 
tion, making  a  total  fine  of  $20,000.00. 

It  was  further  ordered  that  in  the  event  Defend- 
ant desires  to  appeal,  the  condition  of  appeal  will  be 
that  one-half  of  the  said  fines  imposed  upon  De- 
fendant shall  be  deposited  in  the  Registry  of  the 
Count,  and  no  further  order  will  be  required  of  the 
Defendant. 

The  above  Judgment  was  entered  February  18,   1947. 

The  above  named  appellant,  Paul  J.  Ziegler,  hereby  ap- 
peals to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  above  Judgment. 

Dated  this  25th  day  of  February,   1947. 

CHARLES  H.  CARR 
Attorney   for  Appellant 

[Endorsed]:     Filed  Feb.  25,  1947.  [74] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  TRANSMITTAL  OF  ORIGI- 
NAL EXHIBITS  TO  NINTH  CIRCUIT  COURT 
OF  APPEALS 

It  is  hereby  stipulated  by  and  between  Counsel  for 
Defendant,  Paul  J.  Ziegler,  and  Counsel  for  Plaintifif, 
United  States  of  America,  subject  to  order  of  the  Court 
and  pursuant  to  Rule  75 (i).  Federal  Rules  of  Civil  Pro- 
cedure, that  all  of  the  original  exhibits  in  the  above  en- 
titled case  may  be  withdrawn  from  the  files  of  this  Court 
and  forwarded  by  the  Clerk  of  the  United  States  Dis- 
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trict  Court  to  the  Clerk  of  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  for  inspection  by  the  Appellate 
Court  and  in  lieu  of  copies  thereof,  and  that  said  original 
exhibits  may  be  returned  to  the  Clerk  of  the  United 
States  [75]  District  Court  after  they  have  served  tKeir 
purpose. 

June  2,  1947. 

CHARLES  H.  CARR 
Attorney   for    Defendant 

WILLIAM  STRONG 
Attorney  for  Plaintiff 

[Endorsed]  :     Filed  Jun.  4,  1947.   [76] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSMISSION  OF  ORIGINAL  EX- 
HIBITS TO  NINTH  CIRCUIT  COURT  OF 
APPEALS 

Defendant,  Paul  J.  Ziegler,  having  appealed  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  Judgment  herein  entered  February  18, 
1947;  and 

The  said  Defendant  and  Plaintiff  having,  through  their 
attorneys,  by  stipulation  agreed  that  all  original  exhibits 
in  the  within  action  may  be  transmitted  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit;  and 

The  Court  having,  under  Rule  75 (i),  Federal  Rules  of 
Civil  Procedure,  deemed  it  necessary  and  appropriate  that 
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all  original  exhibits  in  the  within  action  be  sent  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in  lieu 
of  copies  thereof,  and  that  the  originals  be  inspected  by 
said  Appellate  Court; 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed  that  all 
original  exhibits  in  the  within  action  shall  be  withdrawn 
from  [77]  the  files  of  this  Court  and  transmitted  by  the 
Clerk  thereof  to  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  so  that  said 
original  exhibits  may  be  sent  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  in  lieu  of  copies  thereof,  and 
the  originals  inspected  by  said  Appellate  Court;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed  that  after 
said  original  exhibits  have  served  their  purpose  in  said 
Appellate  Court,  they  be  returned  by  the  Clerk  of  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  to  the 
Clerk  of  the  United  States  District  Court  for  the  South- 
ern District  of  California. 

June  4,  '47. 

J.  F.  T.  O'CONNOR 

Judge  U.  S.  District  Court 

Presented  by  Charles  H.  Carr,  Atty.  for  Defendant, 
Paul  J.  Ziegler. 

Approved  as  to  Form  William  Strong,  Attorney  for 
Plaintiff. 

[Endorsed]  :     Filed  Jun.   4,    1947.    [78] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  EXTENDING  TIME 
FOR   FILING   AND    DOCKETING 

It  Is  Hereby  Stipulated  by  and  between  the  parties 
hereto  through  their  respective  Counsel  that  Defendant 
and  Appellant  may  have  to  and  including  June  1,  1947, 
within  which  to  file  and  docket  the  Record  on  Appeal  in 
the  above  entitled  matter,  subject  to  Order  of  Court. 

Dated  this  17th  day  of  March,  1947. 

CHARLES   H.   CARR 
Attorney  for  Defendant  and  Appellant,  Paul  J.  Ziegler 

WILLIAM  STRONG 
Asst.  U.  S.  Attorney,  Attorney  for  Plaintiff  and  Appel- 
lee, United  States  of  America 

It  is  so  ordered 

BEN  HARRISON 

Judge,  U.   S.  District  Court 

[Endorsed] :     Filed  Mar.   17,   1947.    [79] 
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STIPULATION  AND  ORDER  EXTENDING  TIME 
FOR  FILING  AND  DOCKETING 

It  Is  Hereby  Stipulated,  by  and  between  the  parties 
hereto,  through  their  respective  Counsel,  that  Defendant 
and  Appellant  may  have  to  and  including  the  20th  day 
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of  June,  1947,  within  which  to  file  and  docket  the  Record 
on  Appeal  in  the  above  entitled  matter,  subject  to  Order 
of  Court. 

Dated:     May  28,   1947. 

CHARLES  H.  CARR 
Attorney  for  Defendant  and  Appellant,  Paul  J.  Ziegler 

JAMES  M.  CARTER 
U.  S.  Attorney 
Attorney   for   Plaintiff   and   Appellee,   United   States   of 
America 

It  Is  so  Ordered, 

J.  F.  T.  O'CONNOR 

Judge,  U.   S.   District  Court 

[Endorsed]  :     Filed  May  28,  1947.   [80] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK. 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California, 
do  hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  83  inclusive  contain  full,  true  and  correct  copies 
of  Information;  Minute  Order  Entered  January  13,  1947; 
Motion  to  Dismiss  the  Information;  Minute  Order  En- 
tered January  20,  1947;  Notice  of  Motion  to  Amend;  a 
portion  of  the  Minute  Orders  Entered  February  4  and 
February  7,    1947;   Defendant's   Requested   Instructions; 
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Minute  Order  Entered  February  11,  1947;  Verdict  of  the 
Jury;  Notice  of  and  Motion  in  Arrest  of  Judgment; 
Notice  of  and  Motion  for  Judgment  of  Acquittal  under 
Rule  29  etc.;  Minute  Order  Entered  February  18,  1947; 
Judgment  and  Commitment;  Order  for  Deposit  of 
Bonds  Pending  Appeal;  Notice  of  Appeal;  Stipulation 
and  Order  for  Transmittal  of  Original  Exhibits;  Two 
Stipulations  and  Orders  Extending  Time  for  Filing  and 
Docketing  Appeal  and  Stipulation  Designating  Record 
on  Appeal  which,  together  with  the  Original  Exhibits 
and  Copy  of  the  Reporter's  Transcript,  transmitted  here- 
with, constitute  the  record  on  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  com*- 
paring,  correcting  and  certifying  the  foregoing  record 
amount  to  $21.30  which  sum  has  been  paid  to  me  by 
appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  12  day  of  June,  A.  D.  1947. 

(Seal)  EDMUND  L.  SMITH, 

Clerk 

By  Theodore  Hocke, 
Chief  Deputy  Clerk. 
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[Title  of  District  Court  and  Cause] 

Honorable  J.  F.  T.  O'Connor,  Judge  Presiding. 
REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  California, 
Tuesday,  February  4,  1947. 

Appearances : 

For  the  Plaintiff:    Wm.  Strong,  Esq, 

For  the  Defendants:  Charles  H.  Carr,  Esq.,  and  Mil- 
dred Kluckhorn. 

Los  Angeles,  California,  Tuesday,  February  4,  1947, 
10:00  A.  M. 

The  Court:    Call  the  calendar,  Mr.  Cross. 

The  Clerk:  No.  19,106  Criminal,  United  States  against 
West  Coast  Supply  Company,  a  partnership,  and  Paul  J. 
Ziegler,  for  a  jury  trial. 

Mr.  Strong:    Ready  for  the  Government. 

Mr.  Carr:    The  defendants  are  ready. 

The  Court:    Call  the  jury. 

(Whereupon,  a  jury  was  duly  selected,  empanelled  and 
sworn. ) 

The  Court:  Does  either  side  feel  we  should  have  an 
alternate  juror  in  this  case? 

Mr.  Strong:  I  don't  see  any  necessity  for  it,  your 
Honor. 

The  Court:    Mr.  Carr? 

Mr.  Carr:     I  don't  think  so,  your  Honor. 

The  Court:  The  jurors  who  have  not  been  called  to 
service  in  this  case  will  be  excused  until  Thursday  of  this 
week.  That  will  be  February  the  6th  at  9:45  in  Judge 
McCormick's  court,  which  is  the  court  room  just  opposite 
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this  one.  You  will  report  there,  please.  You  will  now  be 
excused. 

We  have  had  no  recess  this  morning;  and  if  we  take 
our  usual  recess,  it  would  bring"  us  to  12:00  o'clock.  So 
I  [3*]  think  it  would  be  agreeable  to  the  Government  and 
the  defense  to  adjourn  now  until  2:00  o'clock. 

Is  that  satisfactory? 

Mr.  Carr:    Yes,  your  Honor. 

Mr.  Strong:   Yes,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury,  during 
all  the  recesses  of  this  case  you  will  not  discuss  this  case 
or  any  part  of  it  with  any  of  your  fellow  jurors  or  with 
anyone  else.  You  will  not  express  or  form  any  opinion  as 
to  the  merits  of  this  controversy  until  it  is  finally  sub- 
mitted to  you  under  the  instructions  of  the  court. 

We  will  now  take  a  recess  until  2:00  o'clock. 

(Whereupon,  at  11:40  o'clock  a.  m.  a  recess  was  taken 
until  2:00  o'clock  p.  m.  of  the  same  day.)    [4] 

Los  Angeles,  California,  Tuesday,  February  4,  1947; 
2:00  P.  M. 

The  Court:    Mr.  Cross,  call  the  calendar. 

The  Clerk:  Yes,  your  Honor.  19,106  Criminal,  United 
States  against  West  Coast  Supply  Company  and  Paul  J. 
Ziegler  for  further  jury  trial. 

Mr.  Strong:    Ready  for  the  Government. 

Mr.  Carr :    Ready  for  the  defendants. 

The  Court:  Do  both  parties  stipulate  the  jury  is 
present  ? 

Mr.  Strong:    So  stipulated. 

Mr.  Carr:    So  stipulated. 

The  Court:  Does  the  Government  wish  to  make  an 
opening  statement? 

♦Page  number  appearing  at  top  of  page  of  original  Reporter's  Transcript. 
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Mr.  Strong:    Yes,  your  Honor. 

The  Court:  Does  either  side  require  the  court  to  again 
read  the  information  to  the  jury?  I  have  read  the  in- 
formation in  full,  the  eight  counts,  to  the  jury.  They 
have  all  said  that  they  heard  it. 

After  the  jury  is  sworn  it  is  proper  to  read  it  again 
if  either  side  desires  it  read  to  the  jury. 

Mr.  Carr:  The  defense  waives  that,  your  Honor, 
gladly. 

Mr.  Strong:    The  Government  waives. 

The  Court:  Does  the  Government  wish  to  make  an 
opening  statement? 

Mr.  Strong:    Yes,  your  Honor.     [5] 

The  Court:    Proceed. 

Opening  Statement  in  Behalf  of  the  Government. 

Mr.  Strong:  Your  Honor,  counsel,  ladies  and  gentle- 
men, I  am  not  going  to  spend  too  much  time  discussing 
with  you  here  now  what  it  is  that  the  Government  intends 
to  prove  in  this  case  because  I  think  that  as  the  proof 
goes  in  you  will  be  able  to  discern  yourself  very  clearly 
exactly  how  it  fits  into  the  picture. 

I  merely  want,  however,  to  put  before  you  what  it  is 
that  the  Government  intends  to  prove,  in  general  terms, 
so  that  you  will  have  some  outline  for  following  the  proof 
as  it  comes  through  the  witnesses  and  the  exhibits  which 
I  introduced  in  evidence. 

You  heard  the  information  read  by  His  Honor,  and 
you  will  recall  there  are  eight  counts  here,  each  one  charg- 
ing a  separate  violation. 

Four  of  these  counts  relate  to  the  issuance  of  ration 
checks  by  the  defendants.  That  is  what  the  Government 
charges;  and,  of  course,  as  you  know,  that  is  what  we 
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hope  to  prove,  hope  to  convince  you  that  happened.  But 
at  this  point  it  is  simply  what  we  charge  happened,  what 
we  intend  to  show  you  did  happen. 

You  have  four  of  these  counts  deahng  with  ration 
checks  which  were  issued,  as  we  claim,  at  a  time  when 
the  [6]  account  on  which  they  were  drawn  did  not  have 
anywhere  near  the  amount  of  pounds  of  sugar  available 
for  drawing  by  means  of  ration  checks  that  the  checks 
covered. 

Specifically  we  intend  to  show  you  that  the  total  of  the 
four  checks  which  were  issued  by  these  defendants  were 
one  million  three  hundred  thousand  pounds  of  sugar  and 
that  the  defendants  knew  at  the  time  that  they  issued 
these  checks,  all  of  which  were  issued  on  one  day — July 
1st,  1946 — that  there  was  not  any  one  million  three  hun- 
dred thousand  pounds  available  to  them  to  draw.  As  a 
matter  of  fact,  the  total  amount  available  to  draw  on  was 
less  than  50,000  pounds. 

One  of  the  witnesses  will  give  you  the  exact  figures, 
but  it  is  less  than  fifty  thousand  pounds.  So  that  there 
was,  as  we  believe,  a  considerable  overdraft  on  that  date. 

We  will  further  attempt  to  show  you  that  the  defend- 
ants knew  full  well  at  the  time  that  they  issued  these 
checks  for  one  million  three  hundred  thousand  pounds 
that  they  could  not  draw  any  such  amount  because  there 
was  not  that  much  available;  and  they  also  knew  it  was 
necessary,  in  order  to  obtain  sugar,  to  have  ration  checks 
issued  for  the  amount  of  sugar  which  they  obtained. 

That  deals  with  four  counts.  Each  one  covers  one 
check,  the  total  of  which,  as  I  say,  is  one  million  three 
hundred  thousand  pounds.  The  other  four  counts  deal 
with  the  receipt  of  sugar  which  the  Government  charges 
was  a  rationed  [7]  commodity  at  that  time. 
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These  counts  charge  that  certain  amounts  of  sugar  were 
received  by  the  defendants  on  the  basis  of  and  in  ex- 
change for  these  ration  checks  that  I  just  mentioned  and 
that  when  they  obtained  this  sugar,  which  totaled  approxi- 
mately one  million  three  hundred  thousand  pounds,  less 
two  hundred  twenty  thousand,  whatever  it  is — it  is  one 
million  one  hundred  thousand  pounds,  in  that  vicinity — 
that  when  they  received  that  sugar  they  knew  that  they 
had  not  given  any  ration  currency  for  which  they  had  a 
sufficient  balance  in  the  account  and  that  they  knew  that 
they  were,  in  fact,  receiving  sugar  without  having  the 
ration  currency. 

That,  as  His  Honor  will  tell  you  in  the  instructions  on 
the  law,  is,  as  the  Government  charges,  a  violation  of  the 
law. 

The  evidence  which  I  will  produce  here,  in  brief  out- 
line, will  be  first  to  show  the  issuance  of  these  checks,  to 
show  who  issued  them,  to  show  you  the  checks  them- 
selves. 

We  will  introduce  them  in  evidence,  if  His  Honor  per- 
mits. Then  we  will  try  to  show  you  how  it  was  followed 
through,  step  by  step;  how  the  sugar  was  ordered;  how 
it  was  delivered;  how  they  received  it.  So  you  will  be  able 
to  see  the  precise  formula  that  was  followed  and  exactly 
how  the  entire  transaction  was  carried  out. 

The  documentary  evidence  which  I  intend  to  introduce 
[8]  will  be  all  along  those  lines.  Then,  as  you  can  see, 
as  I  said  at  the  outset,  all  that  I  am  giving  you  is  just 
a  general  outline  because  there  is  no  point  of  my  going 
into  each  of  the  items  of  evidence  when  everything  that 
1  introduce  will  be  intended  to  point  in  that  general  direc- 
tion: 
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Four  checks  totaling  one  million  three  hundred  thousand 
pounds,  issued  when  there  was  no  such  balance,  and  sugar 
received  in  return  for  those  checks  which,  in  effect,  was 
received  without  the  ration  currency  being  issued  because 
the  ration  currency,  we  claim,  was  not  any  good  since 
there  was  no  balance  to  cover  it. 

The  Court :  Does  the  defense  wish  at  this  time  to  make 
an  opening  statement,  or  at  the  conclusion  of  the  Govern- 
ment's case? 

Mr.  Carr:  We  would  like  to  waive  a  statement  at  this 
time,  your  Honor. 

The  Court:  Let  the  record  show  the  defense  reserves 
an  opening  statement  to  the  jury  until  the  close  of  the 
Government's  case. 

Gentlemen,  when  may  I  have  the  requested  instructions? 

Mr.  Strong:    This  afternoon. 

The  Court:    Mr.  Carr? 

Mr.  Carr :  Your  Honor,  I  have  most  of  my  general  in- 
structions ready.  I  am  working  on  the  specific  instruc- 
tions. Frankly,  until  I  can  see  the  direction  of  the  proof, 
maybe  [9]  it  will  be  this  afternoon.  I  will  probably  be  in 
a  position  tomorrow  to  present  them,  but  I  should  like  to 
have  the  advantage  of  at  least  getting  the  direction  of  the 
proof. 

It  will  be  under  the  new  rules,  I  believe,  that  it  was 
contemplated  that  the  defendant  be  given  that  opportunity. 

I  shall  not  delay,  your  Honor. 

The  Court:  All  right,  tomorrow  afternoon  at  2:00 
o'clock. 

The  Government  may  proceed. 

Mr.  Strong:    Call  Richard  Hartt. 
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Mr.  Carr:  I  hate  or  dislike  removing  all  these  people 
from  the  court  room;  but  I  really  ought  to  request  the 
rule,  your  Honor.  If  counsel  has  some  category  of  wit- 
nesses he  might  wish  not  to  exclude  from  the  court  room, 
I  shall  be  perfectly  willing  to  try  to  be  reasonable  about 
it.  Otherwise  I  shall  have  to  request  that  the  witnesses  be 
excluded. 

The  Court:  How  many  witnesses  have  you,  Mr. 
Strong? 

Mr.  Strong:  Approximately  40.  About  seven  or  eight 
are  Office  of  Price  Administration  agents. 

The  Court :  That  is  a  group  such  as  Mr.  Carr  men- 
tions. 

Mr.  Carr :  I  realize  that  one  or  two  agents  working  on 
the  case  may  remain.  We  are  certainly  not  going  to  ob- 
ject to  that.  If  they  are  going  to  testify  to  some  similar 
transaction  which  is  a  corroborative  matter,  I  would 
prefer  that  one  testify  out  of  the  presence  of  the  other. 

Mr.  Strong:    We  have  no  objection.    [10] 

The  Court:  I  shall  exclude  witnesses  on  both  sides,  ex- 
cept the  defendant,  of  course. 

Mr.  Strong :  We  would  like  to  have  two  agents  to  work 
on  the  case. 

The  Court:   There  is  never  any  objection  to  that. 

Mr.  Carr:    I  have  no  objection  to  that. 

The  Court:  Will  you  see  what  court  room  is  available 
(addressing  the  bailiff)  ? 

Mr.  Carr:    We  have  none  here  at  present  for  the  de- 
fense, except  the  defendant,  your  Honor. 
The  Court:    All  right. 
(Brief  pause  in  the  proceedings.) 
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The  Court:    You  may  call  your  first  witness.    We  can 
get  the  preliminaries  over. 
Mr.  Strong:    Mr.  Hartt. 
The  Court:    There  is  no  objection  to  that? 
Mr.  Carr:    No,  no  objection. 

RICHARD  C.  HARTT, 

a  witness  called  by  the  Government,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:    Your  full  name? 

The  Witness:    Richard  C.  Hartt. 

The  Clerk:    Take  the  stand,  please. 

The  Court:    H-a-r-t?    [11] 

The  Witness:    H-a-r-t-t. 

The  Court:    Proceed. 

Mr.  Carr:  Go  ahead,  I  have  no  objection  if  he  goes 
ahead  at  this  time  while  we  are  waiting  for  the  witnesses 
to  leave. 

Mr.  Strong:  Your  Honor,  may  I  remain  seated  while 
I  examine  the  witness? 

The  Court:    Yes. 

Mr.  Strong:    Thank  you. 

Direct  Examination. 
By  Mr.  Strong: 

Q.     Mr.  Hartt,  what  is  your  occupation? 

A.     Banking. 

Q.     What  bank?  A.     Union   Bank. 

Q.     What  is  your  capacity  there? 

A.  At  present  I  am  manager  of  the  adjustment  de- 
partment. 
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Q.  Did  you  at  any  time  while  you  were  employed  by 
the  Union  Bank — I  assume  that  is  the  Union  Bank  and 
Trust  Company?  A.     That  is  right. 

Q.     Los  Angeles?  A.     Yes. 

Q.     Eighth  and  Hill  Streets?    [12]  A.     Yes,  sir. 

Q.  Did  you  at  any  time  while  you  were  employed  by 
that  bank  during  1946  have  any  duties  with  reference  to 
sugar  ration  accounts  with  that  bank? 

A.     I  had  complete  charge. 

Q.     Beg  pardon?  A.     I  had  complete  charge. 

Q.  Did  you  at  any  time  during  1946  have  charge  of 
the  ration  bank  account  of  the  West  Coast  Supply  Com- 
pany? A.     Yes,  sir. 

The  Court:  All  witnesses  in  the  case  will  be  excluded 
from  the  court  room.  You  will  be  called  as  counsel  for 
either  side  desires  your  presence.  If  you  will  please  go 
with  the  bailiff  now,  he  will  show  you  to  the  court  room 
that  is  available. 

(Witnesses  excluded  from  the  court  room.) 

Mr.  Carr:  May  I  suggest  that  counsel  state  for  the 
record  the  names  of  the  agents  that  he  is  having  remain? 

Mr.  Strong:    Yes.    Mr.  Findley  and  Mr.  Pruitt. 

Mr.   Carr :    Thank  you. 

The  Court:    Which  is  Mr.  Findley? 

Mr.  Strong:    Mr.  Findley? 

(Mr.  Findley  rises.) 

The  Court:    Thank  you.    And  Mr,  Pruitt? 

(Mr.  Pruitt  rises.)    [13] 

The  Court:    Thank  you.   Mr.  Pruitt. 

We  have  12  left  in  the  audience.  Are  any  of  those  wit- 
nesses, Mr.  Strong  or  Mr.  Carr? 
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Mr.  Cam    Not  defense  witnesses,  your  Honor. 

Mr.  Strong:  I  don't  know  some  of  my  witnesses  by 
sight.    May  I  make  inquiry  direct? 

The  Court:    I  shall  ask  them. 

Is  anyone  in  the  court  room,  or  any  of  you,  witnesses 
on  either  side  of  this  case? 

(No  response.) 

None  seem  to  be  witnesses.    Proceed,  Mr.  Strong. 

Mr.  Strong:    May  I  have  the  last  question? 

(Question  read  by  the  reporter.) 

Q.     By  Mr.  Strong:    That  is  at  the  Union  Bank  and 

Trust  Company?  A.     Yes,  sir. 

Q.  Now,  will  you  explain  what  kind  of  an  account 
that  is  and  how  it  operates? 

A.  Do  you  want  the  complete  explanation  of  how  a 
ration  bank  account  operates? 

Q.     In  as  few  words  as  you  possibly  can. 

A.  Well,  a  ration  bank  account  is  nothing  more  or  less 
than  a  dollar  account  in  a  certain  sense,  that  if  a  man 
were  to  draw  a  check  against  a  ration  sugar  account  he 
should  have  so  many  pounds  of  sugar  to  cover  the  checks 
that  he  draws.     [14] 

Q.  Let  me  ask  some  questions.  It  might  speed  this 
up. 

Mr.  Carr:  I  move  that  that  portion  of  the  answer  that 
"he  should  have  so  many"  be  stricken. 

Mr.  Strong:    I  will  agree  to  that. 

The  Court:    Yes,  strike  out  "should  have." 

Q.  By  Mr.  Strong:  Is  it  an  account  in  which  there 
are  deposits  made?  A.     Yes,  sir. 

Q.     Deposits  of  what  made? 
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A.  They  consist  of  ration  checks,  sugar  ration  checks 
or  stamps. 

Q.     Is  that  by  numbers  of  points  or  pounds? 

A.     By  pounds. 

Q.  By  pounds.  Did  you  have,  in  effect,  deposits  or 
credits  of  so  many  pounds  available? 

A.     That  is  correct. 

Q.     Those  deposits  are  made  by  means  of  deposit  slips? 

A.     Yes,  sir. 

Q.     Are  they  accompanied  by  anything? 

A,  The  deposit  slips  were  accompanied  by  either 
stamps  pasted  on  little  cardboards  or  checks. 

Q.     Checks  issued  by  whom? 

A.     Checks  issued  by  various  people. 

Q.     On  their  own  sugar  accounts? 

A.     On  their  own  sugar  accounts.  [15] 

Q.  And  you  keep  a  regular  set  of  books  on  these  ac- 
counts ?  A.     Yes. 

Q.  Have  you  brought  with  you  any  books  with  ref- 
erence to  the  sugar  ration  account  of  the  West  Coast 
Supply  Company? 

A.  I  have  got  with  me  three  ledger  sheets  pertaining 
to  that  account. 

Q.     May  I  see  them,  please? 

A.     (Producing  documents.) 

Mr.  Strong:  Your  Honor,  may  I  have  these  marked 
for  identification  as  one  exhibit,  stapled  together? 

The  Court:    They  may  be  so  marked. 

The  Clerk:  Government's  Exhibit  No.  1  for  identifica- 
tion. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  No.  1  for  identification.) 
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Q.  By  Mr.  Strong:  I  show  these  three  sheets,  which 
have  been  marked  as  Government's  Exhibit  1  for  identifi- 
cation, and  will  you  please  explain  what  these  are? 

A.  This  is  a  statement  sheet  showing  the  balance  of 
the  number  of  pounds  of  sugar  on  deposit  at  specified 
dates. 

Q.     For  whom? 

A.     For  the  West  Coast  Supply  Company. 

Q.     Where? 

A.  At  the  Union  Bank  and  Trust  Company  in  Los 
Angeles  at  Eighth  and  Hill.    [16] 

Q.     Is  that  all  one  account? 

A.     There  are  three  separate  accounts  here. 

Q.     Will  you  state  what  they  are? 

A.  They  have  a  wholesale  account,  a  processing  ac- 
count and  an  industrial  account. 

Q.     Are  these  sheets  so  marked?  A.     Yes,  sir. 

Q,  And  is  this  the  record  on  which  the  bank  keeps 
track  of  the  deposits  and  withdrawals  in  connection  with 
the  West  Coast  Supply  Company  account  on  sugar  ra- 
tioning? A.     Yes,  sir. 

Q.  Have  you  made  a  search  of  your  records  to  deter- 
mine whether  there  are  any  such  other  ledger  sheets  for 
the  West  Coast  Supply  Company? 

A.     In  regards  to  sugar  rationing? 

Q.     Yes. 

A.     We  have,  but  they  are  all  of  different  periods. 

Q.     Yes? 

A.     Those  are  the  only  accounts  for  that  period. 
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Mr.  Strong:   I  offer  this  in  evidence,  your  Honor. 

The  Court:    In  evidence. 

Mr.  Carr :    If  the  court  please — 

The  Court:    Go  ahead. 

Mr.  Carr :  I  should  like  to  make  this  general  objection : 
that  he  is  offering  the  ledger  sheets  on  three  accounts, 
and  [17]  we  have  no  identification  of  what  proof  he  is 
going  to  offer  as  to  which  account,  which  account  is  in- 
volved in  this  information.  And  upon  that  general  ground 
I  must  object  because  he  is  actually  introducing  three 
separate  accounts  now. 

Mr.  Strong:  May  I  state- 
Mr.  Carr:    I  don't  know  just  what  the  purpose  is. 

Mr.  Strong:  — it  is  the  Government's  intention  that 
all  accounts  were  insufficient  to  cover  the  checks  drawn. 
Consequently,  we  are  introducing  all  the  ledger  sheets  for 
all  the  accounts. 

The  Court:  Under  that  theory  it  may  go  in  if  you  can 
establish  it.  Otherwise  it  will  be  subject  to  be  stricken  out 
by  defense  counsel  if  you  do  not  connect  it  up. 

Mr.  Carr:  I  think  with  that  understanding  it  is  per- 
fectly all  right. 

The  Court :  You  may  strike  it  out  if  it  is  not  connected 
up. 

The  Clerk:    Government's  Exhibit  1  in  evidence. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  1  and  introduced  in  evidence.) 

Q.  By  Mr.  Strong:  Did  you  at  my  request  make  a 
search  of  all  the  sugar  rationing  accounts  of  the  Union 


66  Paul  J.  Ziegler  vs. 

(Testimony  of  Richard  C.  Hartt) 

Bank  and  Trust  Company  to  determine  whether  during 
June,  July  or  August,  1946,  there  was  any  sugar  ration- 
ing account  of  any  kind  for  the  John  H.  Ziegler  Com- 
pany?   [18]  A.     There  were  not. 

Q.     You  made  a  search?  A.     Yes,  sir. 

Q.     There  was  no  such  account? 

Mr.  Carr :  That  is  objected  to  as  being  wholly  without 
the  issues  of  this  case,  your  Honor.  I  see  no  connection 
with  any  change  in  the  indictment,  the  information,  rather. 

The  Court:    Well,  he  is  not  mentioned. 

Mr.  Strong:  He  is  the  first  witness,  your  Honor.  I 
cannot  prove  anything  in  the  case  through  the  first  one. 
However,  I  can  withdraw  that  question  at  this  time. 

The  Court:    This  is  Paul  J.  Ziegler. 

Mr.  Strong:    Yes. 

The  Court:    I  shall  sustain  that  objection. 

Mr.  Strong:    All  right. 

Q.  Is  there  an  authorized  signature  card  used  by  the 
Union  Bank  and  Trust  Company  in  connection  with  the 
sugar  ration  accounts  ?  A.     Yes,  sir. 

Mr.  Strong:  May  I  have  this  marked  as  Government's 
Exhibit  next  in  number? 

The  Clerk:    Government  Exhibit  2  for  identification. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  2  for  identification.) 

Q.  By  Mr.  Strong:  I  show  you  Government's  Exhibit 
2  [19]  for  identification.  Will  you  state  what  this  docu- 
ment is? 

A.  This  document  is  a  signature  card  for  the  ration 
bank  account  of  the  West  Coast  Supply  Company  for 
processed  food,  sugar,  meats,  fats,  and  so  forth. 
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It  shows  all  of  those  people  authorized  to  sign  on  checks 
drawn  against  this  account. 

Q.     That  is  the  West  Coast  Sugar — 

A.     West  Coast  Supply. 

Q.     Supply  Company?  A.     Yes. 

Mr.  Strong:  I  offer  this  in  evidence  as  Government's 
Exhibit  2,  your  Honor. 

The  Court:    In  evidence? 

Mr.  Carr:    I  will  have  to  object. 

The  Court:   Just  a  moment. 

Mr.  Carr:  I  don't  know  about  the  connecting  up,  your 
Honor;  but  just  to  keep  my  record  straight,  with  the 
same  understanding,  subject  to  motion  to  strike? 

The  Court:  With  the  same  understanding,  it  is  in  evi- 
dence subject  to  a  motion  to  strike  if  not  connected  up. 

Mr.  Strong:  If  your  Honor  please,  I  am  a  little  con- 
fused. I  do  not  know  what  your  Honor  means  by  "the 
same  understanding." 

This  is  a  general  signature  card.  I  don't  know  that  the 
same  problem  arises  as  it  does  with  those  sheets. 

The  Court :  Well,  the  point  is,  suppose  you  do  not  con- 
nect [20]  it  up  with  any  of  these  signatures?  Would  not 
a  motion  to  strike  be  good? 

Mr.  Strong:  Oh,  yes.  I  am  sorry.  I  misunderstood 
the  understanding. 

The  Court:    Certainly. 

O.  By  Mr.  Strong :  I  show  you  Government's  Exhibit 
2  and  ask  you  whether  any  sugar  ration  checks  were 
drawn  against  this  account  signed  by  the  one  whose  sig- 
nature is  shown  here,  "Paul  J.  Ziegler"? 
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Mr.  Carr:  Well,  now,  the  checks,  I  am  afraid,  must 
speak  for  themselves.  I  object  to  that  as  calling  for  a 
conclusion  of  the  witness. 

The  Court:  There  is  no  foundation  laid.  The  objection 
would  be  good  there. 

You  would  have  to  show  that  this  witness  knows  the 
signature  of  Paul  J.  Ziegler. 

I  think  that  objection  would  be  good,  counsel. 

Mr.  Strong:  May  I  have  these  documents  marked  as 
Government's  Exhibits  next  in  number,  each  one  sepa- 
rately, if  your  Honor  please? 

The  Clerk:    That  will  be  Government's  Exhibits  3,  4 — 

The  Court:  Now,  wait  a  minute.  Government's  Ex- 
hibit 3.  Will  you  give  me  the  number  of  the  check  and 
the  date? 

The  Clerk:  Yes,  your  Honor.  The  check  is  No.  148. 
It  is  dated  July  1,  1946;  and  it  is  for  eighty  thousand 
pounds  of  [21]  sugar. 

That  is  Government's  Exhibit  3  for  identification. 

(The  document  referred  to  was  marked  as  Government's 
Exhibit  No.  3  for  identification.) 

The  Court:    All  right,  the  next  one? 

The  Clerk:  The  next  one  is  Government's  Exhibit  No. 
4.  It  is  dated  July  1,  1946,  check  No.  146,  and  for  660,000 
pounds  of  sugar. 

(The  document  referred  to  was  marked  as  Government's 
Exhibit  No.  4  for  identification.) 

The  Court:    The  next  one? 
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The  Clerk:  Yes,  your  Honor.  The  next  one  is  Gov- 
ernment's Exhibit  5  for  identification.  It  is  a  check  dated 
July  1,  1946,  for  30,000  pounds  of  sugar,  check  No.  145. 

(The  document  referred  to  was  marked  as  Government's 
Exhibit  No.  5  for  identification.) 

The  Court:    The  next  one? 

The  Clerk:  The  next  exhibit  is  Government's  Exhibit 
6  for  identification.  It  is  a  check  dated  July  1,  1946,  No. 
144  for  600,000  pounds  of  sugar. 

(The  document  referred  to  was  marked  as  Government's 
Exhibit  No.  6  for  identification.) 

The  Court:  The  West  Coast  authorization  card,  Mr. 
Cross,  is  Exhibit  No.  what? 

The  Clerk:    No.  2,  your  Honor.    [22] 

The  Court:    Very  well. 

Q.  By  Mr.  Strong:  I  show  you  Government's  Ex- 
hibits Nos.  3,  4,  5,  and  6;  and  ask  you  whether  you  ever 
saw  these  documents  before?  A.     Yes,  sir,  I  have. 

Q.  Did  you  see  them  in  your  capacity  which  you  have 
described  here  in  connection  with  the  sugar  ration  account 
with  the  Union  Bank  and  Trust  Company? 

A.     Yes,  sir. 

Q.  And  approximately  when  did  you  see  those  docu- 
ments? A.     Sometime  in  July. 

Q.     What  year?  A.     Of  1946. 

Q.  As  far  as  you  know,  or  do  you  know  whether 
those  checks  were  paid  against  the  account  of  the  West 
Coast  Supply  Company  at  your  bank? 

A.     Yes,  sir,  they  were  posted  against  that  account. 
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Q.  Does  the  posting  of  these  four  checks  which  you 
have  before  your  hand  appear  on  these  ledger  sheets 
which  are  Government's  Exhibit  1  in  evidence? 

A.     Yes,  sir,  they  do. 

Q.  Would  you  take  a  pencil  and  check  off  where  they 
appear  on  those  sheets?  A.     (Marking  document.) 

Mr.  Carr:  May  the  record  show  which  account  he  is 
[23]   referring  to? 

Q.     By  Mr.  Strong:    Have  you  done  that? 

A.     Yes,  sir. 

Q.  Will  you  state  for  the  record  against  which  ac- 
count these  checks  were  marked? 

A.  These  checks  were  marked  against  the  Wholesale 
account  of  the  West  Coast  Supply  Company. 

Q.  At  the  time  that  you  saw  these  checks  in  July, 
1946,  will  you  state  whether  their  appearance  on  the  face 
of  the  check  was  the  same  as  they  are  now;  or  if  it  was 
different,  in  what  respect  it  was  different? 

Mr.  Carr:  That  is  objected  to,  your  Honor.  Counsel 
is  really  getting  ahead  of  himself. 

He  is,  in  the  record,  putting  the  checks  in  evidence. 
I  have  not  been  able  to  object  to  the  foundation  to  several 
questions.  The  foundation  involves,  first,  the  authority 
of  the  West  Coast  Supply  Company  for  whoever  acted 
on  their  behalf;  secondly,  this  morning  counsel  himself 
said  there  was  some  question  about  the  variance  on  the 
check.  And  I  think  the  proper  thing  is  either  to  offer 
the  checks  or  not  offer  them. 

He  is  now  attempting  to  establish  in  the  record  what 
the  checks  themselves  show.  I  object  to  his  doing  it  in 
that  manner. 

Mr.  Strong:    If  your  Honor  please —  [24] 
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The  Court :  Well,  the  question  as  the  court  understands 
it — and  if  I  am  not  correct,  I  will  stand  corrected — is 
merely  asking  this  witness  this  one  question  at  this  time, 
whether  or  not  these  instruments.  Exhibits  3,  4,  5  and  6 
for  identification,  are  in  any  manner  changed  from  the 
time  that  he  had  them  or  saw  them  in  his  possession  in 

July. 

That  far  it  seems  to  the  court  proper.  In  other  words, 
if  he  could  show  they  had  been  mutilated  in  any  manner 
or  that  there  was  something  different,  limited  to  that  in 
this  question,  if  counsel  has  any  objection,  I  think  that 
is  what  the  court  gathers  from  the  question. 

Mr.   Strong:    That  was  the  purpose  of  my  question. 

The  Court:    Limited  to  that,  Mr.  Carr — 

Mr.  Carr:  Very  well.  If  he  is  limited  to  that  specific 
thing. 

The  Court:  Are  they  the  same  as  he  saw  them,  or  if 
there  is  any  change,  he  may  indicate  it.    All  right. 

The  Witness:  Yes,  sir,  they  are  the  same  as  when  I 
saw  them  in  '46. 

Q.     By  Mr.  Strong:    You  have  examined  them? 

A.     Yes,  sir. 

Q.  Now,  in  connection  with  these  four  checks — Gov- 
ernment's Exhibits  3,  4,  5  and  6  for  identification — did 
you  have  any  discussion  with  either  of  the  defendants  at 
or  about  the  date  that  appears  on  these  checks?    [25] 

Mr.  Carr:  Well,  now,  which  defendants  are  you  re- 
ferring to?    One  is  a  partnership. 

Mr.  Strong:  I  think  if  he  answers  "yes,"  I  can  ask 
him  which. 

Mr.  Carr:  I  object  to  that  question.  It  is  compounded 
in  such  a  way  that  it  may  catch  the  defendant  by  sur- 
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prise.  One  defendant  is  a  partnership.  The  other  is  Paul 
J.  Ziegler. 

The  Court:  Mr.  Reporter,  will  you  read  the  question 
again  ? 

(Question  read  by  the  reporter.) 

The  Court:  Just  answer  that  yes  or  no.  If  the  witness 
says  "no,"  then  that  ends  it. 

Mr.  Carr:    That  is  true. 

The  Court:   Answer  that  yes  or  no. 

The  Witness:   Yes. 

The  Court:   Proceed. 

Q.     By  Mr.  Strong:    Which  one? 

A.     The  check  of  600,000  pounds  of  sugar. 

Q.     Which  defendant?  A.     Mr.  Paul  J.  Ziegler. 

Q.  What  was  the  occasion  of  your  calling  or  speaking, 
rather,  to  Mr.  Paul  J.  Ziegler  in  connection  with  any  of 
these  checks? 

A.  Well,  through  ordinary  banking  functions  when 
an  account  became  over  drawn  we  always  called  up  our 
depositor  [26]  to  inform  him  of  such  an  overdraft  to  see 
whether  or  not  our  books  or  his  books  might  have  been 
in  error. 

Q.     Is  that  what  happened  in  this  case? 

A.     Yes. 

Q.  But  when  did  you  call  Mr.  Paul  Ziegler  the  first 
time  with  reference  to  any  of  these  checks? 

A.  I  would  say  approximately  the  25th  or  26th  of 
July  of  1946. 

Q.  And  in  connection  with  which  check  did  you  call 
him?  A.     The  check  of  600,000  pounds  of  sugar. 

Q.  Would  you  look  at  those  checks  and  see  which 
Exhibit  number  it  is?  A.     That  is  Exhibit  No,  6. 
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Q.  Did  you  speak  to  Mr.  Ziegler  personally  directly, 
over  the  phone,  or  in  what  manner? 

A.     On  the  phone. 

Q.  Would  you  state  the  conversation  and  everything 
that  transpired  from  the  time  that  you  began  to  put  in 
the  call  for  Paul  Ziegler? 

Mr.  Carr:  Well,  I  would  like  a  little  better  foundation 
laid,  your  Honor.  After  all,  he  is  talking  to  someone  on 
the  telephone.  Counsel  certainly  ought  to  lay  the  founda- 
tion. 

The  Court:  I  think  you  ought  to  first  identify  further, 
if  he  knows,  the  voice  and  how  many  times  he  talked  to 
him,  a  little  better  foundation.    [27] 

Q.  By  Mr.  Strong:  Have  you  had  occasion  to  speak 
to  the  defendant,  Paul  J.  Ziegler,  on  any  occasion  prior  to 
this  time  that  you  are  referring  to?  A.     Yes,  sir. 

Q.  Approximately  how  many  times  had  you  spoken 
to  Paul  J.  Ziegler?  A.     Oh,  about  a  half  a  dozen. 

Q.  Was  that  directly  to  his  face  or  over  the  phone  or 
both? 

A.  Well,  Mr.  Ziegler  came  up  to  the  bank  on  one 
occasion.  I  spoke  to  him  there,  and  then  I  had  called 
him  on  the  other  occasions  at  the  West  Coast  Supply 
Company. 

Q.  Was  that  in  connection  with  any  business  relating 
to  the  sugar  rationing  account  of  the  West  Coast  Supply 
Company?  A.     Yes,  sir. 

Q.  Were  you  able  to  recognize  Mr.  Ziegler's  voice 
over  the  telephone  on  those  occasions?  A.     Yes,  sir. 

Q.  Did  he,  on  any  of  the  occasions  prior  to  the  one 
that  I  am  questioning  about  here,  identify  himself  over 
the  phone  as  Paul  J.  Ziegler? 
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A.  Well,  my  recollection  is  not  Paul  J.  I  would  call 
the  West  Coast  Supply  Company  and  ask  for  Mr.  Paul 
Ziegler.  My  recollection  is  that  the  voice  coming  back 
from  the  phone  [28]  said,  ''Ziegler  speaking." 

Q.  On  the  occasion  when  you  called  the  West  Coast 
Supply  Company,  with  reference  to  this  check  for  600,000 
pounds,  did  you  ask  for  Mr.  Paul  Ziegler? 

A.     Yes,  sir. 

Q.     And  did  a  voice  reply?  A.     Yes,  sir. 

Q.     Will  you  state  what  was  said? 

Mr.  Carr:  Well,  now,  just  a  moment,  your  Honor.  I 
think  that  I  should  be  allowed  the  privilege  at  this  point 
of  voir  dire,  of  establishing  that  there  are  two  other 
brothers  there. 

Mr.  Strong:   I  have  no  objection. 

The  Court:    Proceed. 

Mr.  Carr:    May  I  just  ask  one  question? 

The  Court:   Proceed. 

Voir  Dire  Examination. 
By  Mr.  Carr: 

Q.  Mr.  Hartt,  you  know  that  there  are  two  other 
brothers  besides  Paul  Ziegler?  A.     Yes,  sir. 

Q.     Had  you  talked  to  them  on  the  telephone? 

A.     No,  sir. 

Q.  So  far  as  you  know,  you  had  never  talked  to 
them?    [29] 

A.  No.  The  only  one,  as  far  as  I  know  of  that  I  ever 
spoke  to  on  the  phone,  was  Mr.  Paul  Ziegler. 

The  Court:    Proceed. 


United  States  of  America  75 

(Testimony  of  Richard  C.  Hartt) 

Direct  Examination  (Resumed) 

Q.  By  Mr.  Strong:  On  this  occasion  did  you  recog- 
nize the  voice  on  the  other  end  of  the  phone? 

A.     Yes,  sir,  as  the  voice  I  had  spoken  to  before. 

Q.     Whose  voice?  A.     Mr.  Paul  Ziegler. 

Q.     The  defendant?  A.     Yes,  sir. 

Q.  Will  you  now  state  the  substance  of  the  conver- 
sation between  you  and  Mr.  Ziegler  on  that  occasion? 

A.  Well,  when  the  voice  came  on  the  phone  and  said, 
"Ziegler  speaking,"  I  said,  "This  is  Hartt,  Union  Bank 
and  Trust  Company.  In  regards  to  your  ration  banking 
account  I  have  a  check  here  for  600,000  pounds  of  sugar, 
and  you  don't  have  near  enough  sugar  in  your  ration 
banking  account  to  cover  it.  Do  you  have  any  deposits  to 
come  in  the  bank  that  will  take  care  of  it?" 

And  the  answer  was,  "Well,  this  is  Saturday  morning. 
There  is  no  one  here  except  myself  right  now.  But  I  will 
contact  you  on  Monday." 

So  I  held  it  in  abeyance  until  Monday;  and  not  having 
[30]  heard  from  Mr.  Ziegler  during  banking  hours  on 
Monday,  I  immediately  called  the  Office  of  Price  Adminis- 
tration to  report  an  unusual  overdraft  on  the  sugar  ration 
account  of  the  West  Coast  Supply  Company. 

Mr.  Carr:  I  move  to  strike  the  word  "unusual,"  your 
Honor,  as  being — 

The  Court:  It  may  go  out.  The  word  "unusual"  may 
go  out  as  a  conclusion  of  the  witness. 

Q.     By  Mr.  Strong:    Go  ahead. 

A.  That  is  all  there  was  to  it  at  that  time.  I  called 
them. 

The  Court :   "Them"  ?  Whom  do  you  mean  by  "them"  ? 

The  Witness:     The  Office  of  Price  Administration. 
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The  Court :   Do  not  give  us  any  conversation  with  them. 

The  Witness:    No 

Q.  By  Mr.  Strong :  Did  you  have  occasion  to  speak — 
was  your  Honor  going  to  say  something? 

The  Court:  I  just  warned  the  witness  not  to  give  any 
conversation  with  the  Office  of  Price  Administration. 
Proceed. 

Q.  By  Mr.  Strong:  Did  you  on  the  Monday  follow- 
ing this  Saturday  call  have  occasion  to  call  the  West  Coast 
Supply  Company  again?  A.     No,  sir,  I  did  not. 

Q.  When  was  the  next  time  that  you  spoke  to  Paul 
J.  Ziegler?    [31] 

A.     Mr.  Ziegler  called  me  on  Tuesday. 

Q.     Beg  pardon? 

A.  Mr.  Ziegler  called  me  on  Tuesday,  the  following 
day. 

Q.     Did  you  recognize  his  voice?  A.     Yes,  sir. 

Q.  Will  you  state  the  substance  of  the  conversation 
on  that  occasion? 

Mr.  Carr :  Do  I  understand  you  are  referring  to  Paul 
Ziegler  still? 

Mr.  Strong:     Yes. 

The  Witness:  Mr.  Paul  Ziegler  called  me  on  Tuesday 
and  told  me  he  had  tried  to  contact  me  on  Monday  but 
was  unable  to  locate  me,  which  might  have  been  so 
because — 

The  Court:     Just  a  moment. 

The  Witness :     — because  I  am  at  various — 

The  Court:  Just  a  moment.  Just  answer  the  question, 
please. 

Q.  By  Mr.  Strong:  Just  state  the  conversation  with- 
out any  trimmings. 
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A.     Thank  you.    I  am  sorry. 

The  Court:  It  is  all  right.  The  average  layman  is  not 
familiar  with  court  procedure.  I  want  you  to  know,  wit- 
ness: do  not  take  it  as  any  personal  offense  when  the 
counsel  on  either  side  make  a  suggestion  or  make  an 
objection.   Proceed. 

The  Witness:  Mr.  Ziegler  said  that  he  had  tried  to 
[32]  contact  me  on  Monday.  I  told  Mr.  Ziegler,  not  hav- 
ing heard  from  him,  I  had  reported  this  overdraft  to  the 
Office  of  Price  Administration. 

The  only  reply  I  got  from  Mr.  Ziegler  was,  'Well, 
okay." 

Q.  By  Mr.  Strong:  Did  you  at  any  time  subse- 
quent to  that  have  any  occasion  to  speak  to  Mr.  Paul  J. 
Ziegler  about  any  of  the  other  checks,  which  are  Govern- 
ment's Exhibits  3,  4,  5  and  6  for  identification? 

A.     Yes,  sir,  I  did. 

Q.     When  was  that? 

A.  Oh,  I  should  say  approximately  the  first  of  August 
when  another  one  of  the  checks,  which  are  now  offered  as 
Exhibits,  came  into  the  bank. 

O.     Which  is  that? 

Mr.  Carr:  Well,  now,  if  the  court  please,  we  are  con- 
tinually referring  to  exhibits  which  are  not  in  evidence 
and  they  are  being  testified  to  as  facts  concerning  those 
exhibits.    I  am  going  to  object. 

The  Court:  Mr.  Carr,  if  the  Government  offers  them, 
all  of  them,  at  this  time,  you  will  say  there  is  no  con- 
nection with  this  case  and  they  have  not  been  identified. 

I  assume  the  only  purpose  at  this  time  is  to  identify 
sufficiently  the  checks  so  that  they  may  be  offered  in  evi- 
dence. 
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Mr.  Carr :  Well,  just  so  that  I  may  make  myself  plain, 
your  Honor.   [33] 

The  Court:     Yes. 

Mr.  Carr :  The  thing  I  am  concerned  about  is  establish- 
ing in  a  criminal  case  the  responsibility  of  someone  acting 
for  a  partnership;  and  may  I  reserve,  then,  the  right  to 
later,  if  it  is  not  established,  move  to  strike  this  line  of 
testimony  ? 

The   Court:     Yes,   that  will   be  understood.    Proceed. 

Read  the  last  question. 

(Question  read  by  the  reporter.) 

The   Court:     Which  check? 

The  Witness:     The  check  of  660,000  pounds  of  sugar. 

The  Court :     That  is  No.  4. 

Q.  By  Mr.  Strong:  Did  you  call  up  Mr.  Paul  J. 
Ziegler?  A.     Yes,  sir. 

Q.  Did  you  recognize  the  voice  on  the  other  end  of  the 
telephone  ? 

A.  I  recognized  it  as  the  same  voice  that  I  had  spoken 
to  before. 

Q.     Whose  voice?  A.     Mr.   Paul  J.  Ziegler. 

Q.  Will  you  state  the  substance  of  the  conversation  on 
this  occasion? 

A.  At  that  time  I  told  Mr.  Ziegler  that  another  check 
had  arrived  in  the  bank  for  660,000  pounds  of  sugar;  and 
Mr.  Ziegler's  reply  was,  "Well,  your  instructions  are  to 
post  [34]  it  and  show  it  as  an  overdraft  and  report  it  to 
the  Office  of  Price  Administration." 

I  said,  "Yes,  sir,  those  are  my  instructions  and  that  is 
what  I  intend  to  do." 

He  said,  "Okay." 
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Q.  Do  your  records  show  any  place  the  number  of 
pounds  of  sugar  which  were  available  for  draft  in  the 
account  of  the  West  Coast  Supply  Company  on  July  1st 
and  thereafter?  A.     Yes,  sir,  they  do. 

Q.     Which  of  the  records  shows  that? 

A.     These  ledger  sheets. 

Q.     That  is,  Government's  Exhibit  1? 

A.     Yes,  sir. 

Q.  Will  you  indicate  where  it  shows  the  highest  bal- 
ance available  on  and  after  July  1,  1946? 

A.     In  the  furthest  right-hand  column. 

Q,     Would  you  underscore  that,  please? 

A.  (Marking  document.)  That  is  the  balance  as  of 
that  date. 

Q.     As  of  what  date? 

A.  As  of  July  the  11th.  That  is  the  balance  they  had 
on  hand  when  the  large — 

Q.  Speak  up  louder  so  the  jury  and  counsel  can  hear 
you. 

A.     Well,  I  might  as  well—  [35] 

Q.     Speak  up,  please. 

A.  Okay.  The  balances  kept  in  the  right-hand  corner 
of  the  ledger  sheet — they  are  the  balances. 

Q.  Just  tell  me  what  the  balance  was,  the  balance  as 
of  July  11,  1946,  on  the  sugar  ration  account  of  the  West 
Coast  Supply  Company? 

A.  The  sugar  ration  account  of  the  West  Coast  Sup- 
ply Company  was  23,196  pounds. 

Q.  Was  there  at  any  time  after  July  11,  1946,  any 
amount  higher  than  the  23,196  pounds? 

A.     No,  sir. 
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Q.  That  is,  in  the  account  of  the  West  Coast  Supply 
Company?  A.     No,   sir. 

Q.     Is  that  right?  A.     That  is  right. 

The   Court:     When  was   the   account  closed? 

The  Witness:  The  account  was  closed  on  the  30th  of 
August,  1946. 

Q.  By  Mr.  Strong:  Were  any  deposits  made  to  that 
account  between  July  1,  1946  and  the  date  that  it  was 
closed?  A.     No,   sir. 

Q.  You  are  talking  about  the  wholesale  account,  is 
that  right?  A.     Yes,  sir.   [2>6] 

Q.  Would  you  look  on  the  industrial  sugar  account 
and  state  what  was  the  highest  balance  of  sugar  credit 
available  in  that  account  for  the  West  Coast  Supply  Com- 
pany on  and  after  July  1,  1946?  A.     4,689  pounds. 

Q.     When  was  that  account  closed? 

A.     On  the  30th  of  August,  1946. 

Q.  And  the  processing  account  of  the  West  Coast 
Supply  Company,  as  to  the  highest  amount,  highest  bal- 
ance available  on  and  after  July  1,  1946? 

A.     6,832  pounds. 

Q.     That  was  when? 

A.  That  account  was  inactive  since  the  first  of  June 
of  1946. 

The  Court:  Do  I  understand  in  that  processing  ac- 
count that  there  was,  on  June  1st,  6,832  pounds  of  sugar 
that  was  available  to  be  withdrawn  and  that  it  remained 
6,832  until  it  was  closed? 

The  Witness:     Yes,  sir. 

The  Court:  It  was  indicative,  in  other  words,  there 
were  no  withdrawals  or  deposits  against  that? 

The  Witness  :     That's  right. 
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The  Court:     All  right. 

Q.     By  Mr.  Strong:     Until  what  date? 

A.  Until  it  was  closed  on  the  30th  of  August  of 
1946.   [37] 

Q.     And  how  was  it  closed? 

A.  By  an  order  from  the  Office  of  Price  Administra- 
tion. 

Q.     Withdrawing  that  balance?  A.     Yes,  sir. 

Mr.  Carr:  I  move  to  strike  both  of  those.  That  is 
wholly  immaterial  to  the  issue  here. 

The  Court:     Yes. 

Mr.  Carr:  It  is  prejudging  what  the  Office  of  Price 
Administration — 

The  Court:  I  do  not  believe  that  is  binding  on  the 
defendants,  what  they  did. 

Mr.  Carr:     That  may  go  out,  those  two  last  answers? 

The  Court:     They  may  go  out. 

Mr.  Strong:     I  will  agree. 

Q.  The  Government  Exhibits  for  identification,  Nos. 
3,  4,  5  and  6 — those  four  checks — were  they  entered  any 
place  on  these  ledger  sheets.  Government's  Exhibit  1  ? 

A.     Yes,  sir. 

Mr.  Carr:  I  am  going  to  object  to  that  until  the 
checks  are  in  evidence,  your  Honor.  I  do  not  think  that 
it  is  proper  to,  by  indirection,  put  the  checks  in  evidence. 

The  Court :  Is  this  witness  familiar  with  the  signature 
on  the  checks? 

Mr.  Strong:     Yes,  your  Honor. 

The  Court:  Has  there  been  any  testimony  to  that 
effect?   [38] 
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Q.  By  Mr.  Strong:  Are  you  familiar  with  the  sig- 
nature on  the  checks,  which  are  Government's  Exhibits 
3,  4,  5  and  6?  A.     Yes,  sir. 

Q.     Do  you  know  whose  signature  it  is? 

A.     Paul  J.  Ziegler. 

Q.     The  defendant?  A.     Yes,   sir. 

Q.  Is  that  signature  shown  anywhere  on  Govern- 
ment's Exhibit  2?  A.     It  is. 

Q.     That  is  the  authorized  signature  card? 

A.     Yes,  sir. 

Mr.  Strong:  I  offer  in  evidence  Government's  Ex- 
hibits 3,  4,  5  and  6. 

Mr.  Carr:  Now,  at  this  time,  your  Honor,  I  have 
numerous  objections  to  that  question. 

I  suggest,  may  it  please  the  court,  that  probably  you 
want  to  exclude  the  jury.  It  is  going  to  take  some  little 
time.  It  is  going  to  involve  a  study  of  a  legal  situation 
which  I  am  sure  your  Honor  would  prefer  to  have  just 
in  your  presence. 

I  should  say  it  will  take  at  least  a  half  an  hour,  your 
Honor. 

The  Court:  Is  there  anything  in  the  legal  argument 
that  might  prejudice  in  any  way  the  jury?   [39] 

Mr.  Carr:  Well,  I  don't  think  so.  But  I  know  your 
Honor's  disposition  to  usually  have  these  matters  out  of 
their  presence.  But  I  am  not  reluctant  to  have  it  in  their 
presence.    I  will  tell  you  what  the  proposition  is. 

The  Court:  If  it  is  a  legal  proposition,  I  think  the 
jury  might  be  interested  in  hearing  the  argument.  It 
does  not  go  to  the  facts. 

Mr.  Carr:     It  may  develop  further  facts. 


United  States  of  America  83 

You  will  recall  this  morning  that  counsel  made  the 
statement,  which  is  in  the  record,  to  the  effect  that  the 
information  was  being  amended  because  there  was  some 
question  as  to  whether  part  of  this  signature,  whether 
there  had  been  some  additions  or  alterations. 

I  do  not  remember  his  exact  language. 

Now,  I  want  to  address  the  court  on  the  proposition  of 
law  and  cite  some  cases. 

First  I  want  your  Honor  to  look  at  the  checks  and  note 
that  on  the  face  of  the  checks  that,  I  should  like  to  urge, 
there  appears  suspicion  of  alteration  on  the  face. 

Now,  if  you  prefer  to  have  this  out  of  the  presence  of 
the  jury,  I  shall  be  perfectly  willing  to  abide  by  your  Hon- 
or's ruling  before  I  point  up  the  facts  on  the  checks. 

The  Court :     The  jury  might  like  a  few  minutes'  recess. 

You  will  remember  the  admonition  I  have  given  you, 
ladies  and  gentlemen  of  the  jury.    [40] 

You  will  not  discuss  this  matter  among  yourselves  or 
permit  anyone  to  discuss  it  in  your  presence  and  not  ex- 
press or  form  any  opinion  as  to  the  merits  of  the  con- 
troversy until  it  is  finally  submitted  to  you  under  the  di- 
rection of  the  court. 

You  will  return  to  the  jury  room  until  we  call  you  as 
soon  as  the  argument  is  concluded. 

(Jury  excused  at  2:50  o'clock  p.  m.) 

The  Court:     Proceed,  Mr.  Carr. 

Mr.  Carr:  May  I,  your  Honor,  have  those  checks,  if 
you  please? 

The  Court:     Yes.    Hand  them  to  counsel,  Mr.  Cross. 

(Documents  handed  to  counsel.) 

Mr.  Carr:  Now,  I  want  to  first  address  myself  to  the 
checks  and  then  point  up  Mr.  Strong's  statement  this 
morning. 
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We  have  here  a  check  purportedly  drawn  by  West  Coast 
Supply  Company,  which  is  in  typing  and  which  is  again 
a  partnership.  The  information  charges  them  as  a  part- 
nership. 

It  is  fundamental,  and  I  have  numerous  authorities  to 
cite  your  Honor  that  in  the  case  of  a  partnership  or  the 
case  of  any  check  where  somebody  is  signing  a  check  in 
behalf  of  a  company,  corporation  or  partnership,  there 
must  be  the  showing  of  the  authority  of  that  person  to 
act  for  that  partnership. 

That  is  a  very  sound  rule  in  a  civil  case.  But  it 
goes  [41]  even  further  in  a  criminal  case  because  the 
cases  very  distinctly  hold  that  to  charge  a  partnership 
you  must  bring  home  knowledge  of  the  act  plus  the 
acquiescence. 

On  the  face  of  these  checks  you  will  see  indication  of 
alteration,  in  my  opinion.  In  the  first  place  you  will  note 
— and  here  is  the  check  that  definitely  shows  it — you  will 
note  that — 

The  Court:     Exhibit  number  what? 

Mr.  Cam     The  exhibit  number  of  No.  5,  your  Honor. 

You  will  note  that  check  on  which  appears  the  printing 
in  ink  "West  Coast  Supply  Co."  It  is  abbreviated — "West 
Coast  Supply  Co." — and  is  in  a  different  handwriting,  a 
different  colored  ink  than  the  signature  or  the  body  of  the 
document  which,  on  the  face,  creates  a  suspicion  of  an 
alteration. 

In  other  words,  it  does  not  indicate  that  the  party,  Paul 
J.  Ziegler,  signed  'West  Coast  Supply  Co."  At  least 
the  suspicion  is  created. 

In  the  light  of  counsel's  amendment  and  in  the  light  of 
his  statement  raising,  himself,  the  question  I  want  to  cite 
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in  a  moment  the  cases  which  hold  that  he  must  eliminate 
the  suspicion  from  the  document  before  he  can  offer  it  in 
evidence. 

That  is  a  very  sane  rule  because  if  a  document  has  been 
altered,  it  is  certainly  not  binding  on  a  person,  even  in  a 
civil  matter,  and  particularly  would  it  not  be  binding  in 
a  criminal  matter.  [42] 

If  you  will  compare  that,  that  check  with,  for  example. 
Exhibit  No.  3  for  identification,  you  will  find,  your  Hon- 
or, that  the  check,  the  body  of  the  check,  is  made  out  in 
the  same  type  of  ink;  that  the  signature  is  in  that  type  of 
ink.    It  purports  to  be  the  signature  of  Paul  J.  Ziegler. 

However,  up  above  Paul  J.  Ziegler's  name  is  printed  in 
by  typewriting  "West   Coast   Supply  Company." 

Now,  take  the  check.  Exhibit  No.  4  for  identification, 
and  you  will  note  the  same  situation  exists.  The  ink  of 
the  signature  is  the  same  as  that  written  in  the  other 
part  of  the  check,  except  if  you  will  look  at  the  words 
''West  Coast  Supply  Co."  you  find  it  typed  in  and  typed 
in  in  a  different  typing  from  the  other  checks  and  differ- 
ent from  the  check  where  the  ink  is  put  in. 

If  you  take  a  look  at  the  check.  Exhibit  No.  6,  you 
will  find  that  the  ink,  the  writing,  the  signature  of  what 
purports  to  be  Paul  J.  Ziegler,  is  the  same  apparently  as 
the  writing  which  fills  in  the  check,  except  a  third  and 
different  form  of  typing  from  a  typewriter  appears  over 
that  signature. 

We  have  counsel's  statement  this  morning  saying  that 
one  of  the  reasons  that  he  wanted  to  amend  the  informa- 
tion was  that  there  was  some  question  about  the  execu- 
tion of  these  documents. 

That  certainly  creates  a  suspicion.   [43] 
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And  the  question  is  now,  What  is  the  law?  And  I  am 
prepared  when  your  Honor  is  ready  if — 

The  Court:    I  am  ready. 

Mr.  Cam     — I  may  proceed. 

First  I  want  to  give  you  a  District  Court  case  in 
Pennsylvania,  United  States  v.  McCain,  Eastern  District 
of  Pennsylvania,  1  Fed.  (2d)  985. 

Indictments  were  returned  September  9,  1924,  against 
George  McCain,  charging  him  with  the  sale  of  whiskey 
at  Chester,  Pennsylvania,  on  March  11,  1924,  "... 
unlawful  possession  of  whiskey  on  that  date  and  on  the 
same  date  of  maintaining  a  nuisance  at  a  hotel  conducted 
by  him  as  a  place  where  whiskey  was  sold  and  kept  .  .  ." 

Both  of  the  defendants  were  found  guilty,  your  Honor. 

"At  the  trial,  it  was  shown  that  William  Walters  was 
a  barkeeper  employed  by  McCain,  and  sufficient  evidence 
was  produced  for  the  case  to  go  to  the  jury  upon  the 
question  as  to  whether  McCain  was  chargeable  with  the 
sale  of  whiskey  by  Walters  as  his  employee     .     .     ." 

A  Government  witness,  an  officer  of  the  State  Con- 
stabulary, testified  that  in  March  he  bought  whiskey  from 
Walters. 

"On  cross  examination  the  attorney  for  the  defendants 
produced  and  showed  to  (the  officer)  an  information  un- 
der oath,  sworn  to  by  him  before  a  justice  of  the  peace 
of  Delaware  County,  which  was  subsequently  [44]  identi- 
fied as  an  information  accompanying  a  return  of  the 
magistrate  to  the  court  of  quarter  sessions  of  Delaware 
County,  certified  by  the  magistrate  on  May  6th,  1924. 
The  return  of  the  magistrate  was  attached  to  an  indict- 
ment against  McCain  and  Walters,  returned  by  the  grand 
jury  in  the  court  of  quarter  sessions  .  .  .  charging 
sales  of  liquor  by  the  defendants  on  May  3,  1924. 
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"Upon  (the  officer's)  cross-examination  ...  he 
was  merely  shown  the  signature  to  the  information  .  .  . 
and  asked  if  that  was  his  signature,  to  which  he  answer- 
ed in  the  affirmative.  The  record  (of  the  court  of  quarter 
sessions)  was  .  .  .  offered  in  evidence  at  the  close 
of  the  defendants'  case  for  two  purposes:  First,  to  show 
a  prior  acquittal  in  the  Delaware  County  Court  for  the 
same  offense  .  .  .  and,  second,  for  the  purpose  of 
contradicting  the  (officer)  who  had  testified  that  he  was 
not  in  Chester  on  the  3rd  day  of  May,  1924.  The  record 
was  objected  to  by  the  assistant  district  attorney  upon 
the  ground  that  there  was  a  material  alteration  in  the 
sworn  information.  .  .  .  Upon  inspection,  it  was 
found  that  the  figure  '3rd'  and  the  word  'May'  had  been 
written  in  typewriting  into  the  affidavit  after  other  words 
and  figures  indicating  a  date  in  March  had  been  erased, 
and  that  the  same  [45]  alterations  had  been  made  in  the 
jurat  of  the  justice  of  the  peace.  No  explanation  having 
been  offered  of  the  apparent  alterations  of  the  record,  the 
record  was  excluded  as  evidence  to  impeach  the  witness 
Austin,  and  as  evidence  of  prior  acquittal     .     .     ." 

In  other  words,  he  was  claiming  there  he  had  been  in 
jeopardy  on  this  thing.  The  affidavit  was  offered,  but  the 
court  excluded  it  on  the  suspicion  it  was  altered.  The 
court  denied  a  motion  for  new  trial  and  in  arrest  of  judg- 
ment, holding  that  where  suspicion  is  raised  to  the  gen- 
uineness of  an  altered  document,  the  party  producing  the 
document  is  bound  to  remove  the  suspicion  by  accounting 
for  the  alteration  before  it  is  admissible  in  evidence. 

The  court  said  on  page  986: 

''Upon  the  question  of  the  exclusion  of  the  altered 
affidavit  and  the  return  of  the  magistrate,  the  general 
rule  is  that,  where  suspicion  is  raised  as  to  the  genuine- 
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ness  of  an  altered  document,  the  party  producing  the 
document  is  bound  to  remove  the  suspicion  by  accounting 
for  the  alteration.  .  .  .  The  alteration  was  entirely 
apparent,  and  it  was  material  because  the  paper  was  of- 
fered to  prove  a  prior  sworn  admission  by  the  witness 
Austin     .     .     ." 

I  read  that  case  first  because  I  now  want  to  cite  a  Su- 
preme Court  of  the  United  States  case.   [46] 

In  that  particular  case,  which  is  Smith  v.  United  States, 
69  U.  S.  219 — this  was  before  the  court  on  a  writ  of  error 
to  the  Circuit  Court  for  the  Northern  District  of  Illinois 
— suit  was  instituted  by  the  United  States  for  debt  on  the 
official  bond  of  Charles  N.  Pine,  the  late  United  States 
Marshal.  Verdict  and  judgment  were  for  the  plaintiffs, 
and  the  defendants  excepted  and  sued  out  this  writ  of 
error. 

At  the  trial  the  plaintiffs  offered  the  bond  in  evidence, 
but  defendants  objected  to  the  reading  of  same  as  in- 
admissible because  it  had  been  altered  by  the  erasure  of 
the  name  of  one  of  the  sureties.  Plaintiffs  acceded  to  this 
objection  and  called  the  District  Judge  as  a  witness,  who 
testified  that  when  the  bond  was  brought  to  him  for  ap- 
proval it  was  then  the  same  as  it  was  when  offered  in 
evidence,  except  that  the  name  of  the  sureties  were  in- 
serted by  him  in  the  introductory  part.  He  further  testi- 
fied that,  when  the  bond  was  brought  to  him,  the  erasure 
was  there  and  that  he  had  been  told  by  the  Marshal  and 
Hoyne  that  the  latter  did  not  wish  his  name  to  remain 
and  that  he  had  erased  it.  The  judge  held  the  bond  for 
several  days,  and  all  of  the  sureties  but  the  defendant. 
Smith,  came  in  and  acknowledged  its  execution. 

Smith  is  the  man  who  is  taking  this  writ  of  error. 
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Then  the  judge  signed  the  certificate,  saying  all  of  the 
signatures  were  genuine  from  his  own  knowledge  and 
that  Smith's  was  genuine  from  other  evidence  which  had 
come  to  his  [47]  attention.  He  said  he  did  not  know 
whether  Smith  ever  consented  to  the  erasure. 

The  bond  was  again  offered  and  received. 

Hoyne  testified  that  at  the  time  the  bond  was  circulated 
for  the  signatures  of  sureties,  he  signed  with  the  others 
but  that  later  he  decided  that  he  did  not  want  to  serve  as 
a  surety  and  told  the  others  that  he  intended  to  remove 
his  name.  Smith  was  absent  at  the  time.  The  erasure 
was  made  before  the  bond  was  approved,  but  when  and 
by  whom  he  did  not  know. 

The  plaintiffs  conceded  that  the  erasure  had  been  made 
after  the  defendants  signed  the  bond  and  that  the  altera- 
tion was  apparent  on  the  face  of  the  instrument. 

Smith  contended  that  he  was  discharged  from  liability 
on  the  bond  in  consequence  of  the  erasure  and  that  the  al- 
teration was  made  without  his  knowledge  or  consent. 

Smith  asked,  among  other  things,  that  the  court  instruct 
the  jury  if  the  jury  believed  that  Hoyne's  name  was  erased 
without  his  knowledge,  the  jury  should  find  the  issue 
in  his  favor; 

That  the  law  places  the  burden  of  proving  consent  upon 
the  plaintiffs. 

Now,  the  Supreme  Court  held,  your  Honor,  that  the 
plaintiffs  must  account  for  the  alteration  and  variation 
and  that  where  it  was  made  without  the  knowledge  and 
the  consent  of  [48]  Smith,  he  is  properly  discharged  of 
liability  under  the  bond. 

Here  is  what  the  court  says  at  page  791 : 

"The  general  rule  is  that  where  any  suspicion  .  .  ." 
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Note  that:    any  suspicion! 

".  .  .  is  raised  as  to  the  genuineness  of  an  ahered  in- 
strument, whether  it  be  apparent  upon  inspection  or  is 
made  so  by  extraneous  evidence,  the  party  producing  the 
instrument  and  claiming  under  it  is  bound  to  remove  the 
suspicion  by  accounting  for  the  alteration.  1  Greenl, 
Ev.  564.  Exceptions  to  the  rule  undoubtedly  arise,  as  to 
where  the  alteration  is  properly  noted  in  the  attestation 
clause,  or  where  the  alteration  is  against  the  interest  of 
the  party  deriving  title  .  .  ." 

We  do  not  have  that  situation  here. 

'\  .  .  but  the  case  under  consideration  obviously  falls 
under  the  general  rule  .  .  .  Every  material  alteration  of  a 
written  instrument,  according  to  the  old  decisions,  whether 
made  by  a  party  or  by  a  stranger,  was  fatal  to  its  validity 
if  made  after  execution,  and  while' the  instrument  was  in 
the  possession  and  under  the  control  of  the  party  seek- 
ing to  enforce  it,  and  without  the  privity  of  the  party  to 
be  afifected  by  the  alteration.  .  .  Grounds  of  the  doctrine, 
as  explained  in  the  early  cases  by  the  text  writers,  were 
two-fold.  First,  That  of  public  policy,  which  dictates  that 
no  [49]  man  should  be  permitted  to  take  the  chance  of 
committing  a  fraud  without  running  any  risk  of  losing  by 
the  event  in  case  of  detection.  Second:  To  insure  the 
identity  of  the  instrument  and  prevent  the  substitution  of 
another  without  the  privity  of  the  party  concerned.   .   ." 

Quoting  further  from  Taylor  on  Evidence  in  the 
Supreme  Court  case,  the  court  said: 

".  .  .  where  the  alteration  is  apparent  on  the  face  of  the 
instrument,  the  party  offering  it  in  evidence  and  claiming 
under  it  is  bound  to  show  that  the  alteration  was  made 
under  such  circumstances  that  it  does  not  affect  his  right 
to  recover." 
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Now,  I  submit,  if  the  court  please,  if  that  is  the  rule 
in  a  civil  case  where  you  are  trying  and  attempting  to 
bind  a  defendant  in  a  criminal  case  where  you  have  to 
prove  beyond  a  reasonable  doubt  his  connection  with  that 
document  and  that  he  executed  it  as  it  now  stands,  that 
the  rule  is  even  more  stringent;  that  the  burden  is  now 
upon  Mr.  Strong,  to-wit,  the  Government,  to  eliminate 
the  suspicion  which  he  himself  has  cast  upon  those  ex- 
hibits. 

I  submit  they  are  not  admissible  in  evidence  for  other 
grounds. 

The  next  ground  is  the  proposition  of  proof  of  au- 
thority to  execute  and  the  admission  of  altered  documents. 
I  combined  this  memorandum.    [50] 

No  partnership,  no  corporation,  your  Honor,  can  have 
a  check  introduced  in  evidence  against  it  until  the  authori- 
ty is  established,  the  agency,  if  the  court  please. 

I  cannot  go  out  here  and  write  out  a  check  on  the  Bank 
of  America  and  put  the  Bank  of  America's  name  over  the 
top  of  my  signature  and  bind  the  Bank  of  America. 

I  submit  in  addition  to  the  suspicion  of  alteration  there 
has  been  absolutely  no  proof  of  authority  on  behalf  of  the 
West  Coast  Supply  Company. 

How  did  the  West  Coast  Supply  Company  name  ever 
get  on  these  checks?  That  has  got  to  be  established. 
Where  is  the  authority? 

Now  he  is  offering  them  in  evidence  without  even  lay- 
ing that  foundation. 

In  connection  with  the  law,  I  think  your  Honor  does 
not  need  to  have  authorities  to  state  that  you  cannot,  for 
example,  prove  agency  by  the  act  or  declaration  of  an 
agent.    It  is  wholly  insufficient. 
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First,  suspicion  has  been  created  with  respect  to  altera- 
tion. Secondly,  no  authority  has  been  shown  for  the  ap- 
pearance of  the  name  "West  Coast  Supply  Company"  on 
those  checks :    absolutely  none. 

Respecting-  the  proof  of  authority  to  execute,  I  have 
numerous  cases.  I  shall  just  try  to  pick  out  two  or  three, 
your  Honor,  and  save  as  much  time  as  possible.  However, 
I  have  [51]  a  rather  voluminous  rough  memorandum 
here.    It  is  headed  "Proof  of  Authority  to  Execute.  .  ." 

Here,  starting  back  with  the  Federal  case  No.  7,181, 
as  an  action  of  ejectment  by  the  lessee  of  plaintiff  James 
against  Gordon  &  Bowen,  the  defendant  offered  in  defense 
a  paper  in  evidence  signed  by  one  Richard  Peters,  as  at- 
torney for  William  Peters.  In  connection  with  this  offer 
in  defense  the  court  stated  at  page  307: 

"You  must  produce  the  power  of  attorney,  under  which 
the  agent  acted." 

Here  is  a  Federal  decision,  Arnold  v.  Thompson  & 
Spear  Co.,  297  Fed.  307. 

This  was  a  case  in  which  the  suit  was  for  a  balance  of 
money  claimed  due  for  certain  work  on  a  contract  with 
the  United  States  for  construction  of  a  general  storehouse 
at  a  submarine  base.  He  entered  into  a  sub-contract  with 
the  corporation  to  do  the  plumbing.  In  the  sub-contract 
the  Navy  Department  was  named  the  owner  and  the 
Bureau  of  Yards  and  Docks  the  architect. 

Now,  the  sub-contract  required  acceptance  by  them. 
The  defendant  offered  in  evidence  a  carbon  copy  of  a 
letter  purporting  to  have  been  written  to  Arnold  by  Baken- 
hus,  who  described  himself  as  "Assistant  to  the  Bureau," 
written  on  the  letterhead  of  the  Bureau  of  Yards  and 
Docks. 
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The  court  reversed  the  judgment  in  that  case,  your 
[52]  Honor,  because  there  was  no  showing  of  his  authori- 
ty on  that  particular  document.  The  mere  writing  of  his 
name  across  the  top  "Assistant  to  the  Bureau"  did  not 
mean  a  thing.    There  was  no  proof  of  his  authority  at  all. 

At  page  11   the  court  says: 

"The  mere  fact  that  he  describes  himself  as  'Assistant 
to  the  Bureau'  does  not  establish  his  authority  to  speak 
for  it." 

I  have  a  Pennsylvania  case  here,  your  Honor,  reported 
in  262  Fed.  545,  District  Court  of  Pennsylvania. 

This  was  an  action  on  a  contract  alleged  to  have  been 
made  by  correspondence.  The  plaintiff  offered  in  evidence 
a  letter  purporting  to  be  signed  by  defendant  corporation. 

There  is  no  difference  between  the  authority  of  a  cor- 
poration; that  is  the  real  substance  of  the  rule.  It  might 
require  minutes  or  something  of  that  kind.  But  the 
authority,  in  any  case,  would  have  to  be  proved. 

Here  was  a  letter  by  the  defendant  corporation  pur- 
porting to  accept  the  terms  proposed  in  the  letter  received 
from  the  plaintiff.  The  defendant  contends  that  there  was 
no  evidence  that  the  letter  accepting  the  contract  was 
the  letter  of  the  defendant  or  written  by  his  authority. 
The  court  held  that  the  letter  was  admissible  as  prima 
facie  that  of  defendant  without  proof  that  the  person 
signing  it  had  authority  to  make  the  contract.  Then  the 
court  said  at  page  547:    [53] 

"No  proof  of  signature  was  required,  but  the  letter  was 
objected  to  on  the  ground  that  the  defendant,  being  a 
corporation,  could  sign  a  letter  only  by  the  hand  of  some 
natural  person,  and  that  the  authority  of  the  person  who 
signed  the  letter  to  make  a  contract  should  be  shown  be- 
fore the  letter  could  go  in  evidence." 
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In  the  case  of  Denn  v.  Reid,  et  al.,  35  U.  S.  524 — this 
was  an  action  for  ejectment — the  District  Court  asked 
that  certain  questions  of  law  be  certified  to  the  Supreme 
Court.  The  defendants,  to  prove  that  they  were  purchasers 
of  the  land  in  controversy  under  James  Conner,  offered 
in  evidence  a  deed  from  Conner  to  Reid.  Deeds  were  all 
signed  by  Henry  W.  M.  Conner,  agent  and  attorney  in 
fact  for  James  Conner,  but  no  evidence  as  his  authority 
to  act  as  attorney  was  offered. 

The  court  stated  at  page  528: 

"The  deeds  which  purport  to  have  been  executed  by 
Henry  W.  M.  Conner,  as  agent  and  attorney  in  fact  for 
James  Conner,  cannot  be  received  as  evidence  for  any 
purpose  in  the  absence  of  the  proper  authority  by  the 
agent." 

Your  Honor,  I  have  many  other  cases  here  on  which 
I  shall  not  insist.  But  here  is  one  further  case  to  which 
I  should  like  to  refer:  The  Ninth  Circuit,  Collins  v. 
Streitz,  CCA.  9,  95  Fed.  (2d)  430. 

This  was  an  action  for  damages  for  trespass  to  real 
[54]  property.  Over  the  plaintiff's  objection  the  defendant 
introduced  a  deed  conveying  Collins'  interest  in  the  prop- 
erty. It  was  objected  to  on  the  ground  that  it  was  void 
on  its  face,  it  being  a  deed  of  gift  by  an  attorney  in  fact 
of  her  principal's  property.  The  deed  was  executed  by 
''Julia  Winifred  Mosher-Collins  by  Hattie  Lount  Mosher, 
her  attorney  in  fact." 

Now,  there  is  the  writing  on  a  document.  The  court 
held  that  the  deed  executed  by  the  grantor's  attorney  in 
fact  was  admissible  in  evidence  notwithstanding  lack  of 
proof  of  authority  as  attorney  in  fact,  where  opposing 
counsel  did  not  question  authority  of  the  attorney  in  fact, 
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and  objected  merely  that  the  deed  was  void  on  its  face. 
In  other  words,  he  failed  to  make  the  objection  in  the 
lower  court,  the  same  objection  that  I  am  now  making. 

The  attorney  failed  to  make  that  objection.  The  court, 
however,  discussed  the  law  relating  to  the  admission  of 
such  documents  and  said  at  page  435 : 

"But  the  deed  before  us  shows  on  its  face  to  have  been 
executed  by  one  acting  as  attorney  in  fact.  The  acknowl- 
edgment is  evidence  of  execution  by  Hattie  Lount  Mosher 
as  attorney  in  fact  for  Julia  Winifred  Mosher-Collins,  but 
her  authority  to  act  as  such  is,  of  course,  not  established 
thereby. 

"Nor  does  any  evidence  appear  in  the  record  bearing 
on  the  question  of  the  authority  of  Hattie  L.  Mosher  [55] 
to  act  as  attorney  in  fact  for  Julia  M.  Collins.  .  . 

"This  is  not  an  occasion  where  an  evidentiary  gap  may 
be  filled  by  a  presumption,  for  there  is  no  presumption 
that  one  purporting  to  act  for  a  principal  is  authorized  so 
to  do." 

It  so  happened  that  the  unfortunate  thing  about  that 
case  was  that  the  lawyer  did  not  make  the  objection  in  the 
lower  court,  but  the  court  states  the  rule. 

Now,  if  the  court  please,  there  are  two  things.  I  sub- 
mit he  must  remove  the  suspicion  from  those  documents 
by  proof  and  at  the  same  time  he  must  establish  the 
authority  for  the  name  "West  Coast  Supply  Company"  to 
be  on  there.  And  more  than  the  authority,  he  must  show 
the  knowledge  of  the  West  Coast  Supply  Company  that  it 
was  on  there  at  the  time  the  check  was  executed  and  that 
it  was  on  there  with  the  knowledge  of  the  West  Coast 
Supply  Company. 

I  submit  those  documents  are  not  admissible  in  evidence. 
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The  Court:  Mr.  Carr,  I  agree  with  your  statement  of 
the  law  with  reference  to  alteration. 

Where  is  the  alteration  on  any  of  these  checks?  They 
are  all  very  clear:    "West  Coast  Supply  Company." 

I  am  looking  at  the  exhibit  which  is  a  written  check, 
Exhibit  5.    There  is  no  alteration  in  that  name. 

Mr.  Carr:  Your  Honor,  can  you  say  that  after  Mr. 
Strong  has  made  the  statement —  [56] 

The  Court :  I  cannot  change  the  exhibit.  If  you  can 
show  me  where  there  is  any  word  or  any  letter  that  is 
changed  in  the  writing  "West  Coast  Supply  Company," 
1  wish  you  would  point  it  out. 

Mr.  Carr :  I  cannot  show  you  any.  But  I  can  say  that 
the  evidence  is  going  to  show  that  "West  Coast  Supply 
Company"  was  put  on  aftei:  the  check  was  issued. 

The  Court:     I  cannot  anticipate. 

Mr.  Carr:     There  was  some  question  about  alteration. 

The  Court:  Well,  you  are  asking  me  to  anticipate  evi- 
dence. 

Mr.  Carr:  No,  I  am  asking  you  to  require  the  Gov- 
ernment— 

The  Court:  Wait  a  minute.  To  require  the  Govern- 
ment to  remove  a  suspicion  of  an  alteration  when  there  is 
not  any  on  the  exhibit? 

Mr.  Carr:  Well,  I  respectfully,  your  Honor,  disagree 
with  you. 

The  Court:  Point  it  out  to  me.  You  point  it  out  on 
any  one  of  those  exhibits  where  there  is  any  alteration, 
any  erasure  or  any  change. 

Mr.  Carr:  I  say  that  on  this  check.  Exhibit  5,  when 
the  ink  appears  to  be  in  a  different  type  of  ink,  a  different 
type  of  handwriting,  that  that  creates  a  suspicion. 
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The  Court:  Why,  not  a  bit.  You  know  the  general 
commercial  practice  of  secretaries  to  write  out  the  whole 
check  at  [57]  times  and  have  the  signature  sometimes 
written  out  in  the  handwriting  of  the  person  on  whose 
account  the  check  is  to  be  drawn. 

Mr.  Carr:     That  is  true. 

The  Court:  You  say  that  that  raises  a  suspicion  that 
it  was  an  erasure  and  it  is  incorrect  because  the  writing 
on  the  check,  the  date,  the  payee  of  the  check  is  in  dif- 
ferent handwriting  and  possibly  different  ink;  that  if  the 
person  who  draws  the  check  happens  to  use  a  fountain 
pen  or  something,  that  that  show  an  alteration  or  a  sus- 
picion that  it  is  not  by  the  same  handwriting  as  the  per- 
son upon  whose  account  it  is  drawn  and  signed? 

Mr.  Carr :     It  may,  your  Honor.   I  am  not  sure  of  that. 

The  Court:     We  are  not  going  to  speculate  on  that. 

Mr.  Carr:  It  certainly  does  in  the  light  of  counsel's 
statement. 

The  Court:  I  will  allow  an  exception.  I  want  to  hear 
from  the  Government  on  the  second  point  here,  what  evi- 
dence is  here  on  these  checks  to  bind  the  partnership. 

Mr.  Strong:     Now,  your  Honor? 

The  Court:     Yes. 

Mr.  Strong:  The  first  piece  of  evidence  is  Govern- 
ment's Exhibit  1. 

The  Court:  I  have  examined  that  carefully.  That  is 
the  authorization  I  have  seen  in  a  million  banks  in  the 
[58]  country. 

Mr.  Strong:  It  provides  for  the  West  Coast  Supply 
Com.pany  and  the  authorized  signatures  include  the  same 
signature  that  appears  on  these  checks. 
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Your  Honor  can  determine  that  by  a  simple  examina- 
tion without  the  aid  of  an  expert  witness. 

The  name  "Paul  J.  Ziegler"  is  obviously  exactly  the 
same  on  the  authorization  card  as  it  is  on  these  other 
checks. 

The  Court:     That  is  the  testimony  in  the  court. 

Mr.  Strong:     Yes,  sir. 

The  Court:  It  will  be  a  matter  for  the  jury.  But  how 
does  that  bind  the  partnership?  What  authority  is  there 
to  show  that  the  partnership  is  bound?  That  is  the  point 
I  want  now. 

Mr.  Strong:  Well,  your  Honor,  that  depends  upon 
what  authority  is  being  sought. 

Here  the  entire  argument  of  Mr.  Carr  relates  to  the 
civil  law  of  agency,  of  negotiable  instruments  and  of 
partnership.  It  has  absolutely  nothing  to  do  with  criminal 
law. 

In  this  particular  case  we  have  not  as  yet  established 
that  Mr.  Ziegler — I  will  admit  that — is  acting  with  the 
knowledge  or  pursuant  to  the  authority  directly  granted 
to  him  to  perform  these  very  criminal  acts  which  we 
charge.  That  we  have  to  establish.  That  I  cannot  estab- 
lish by  my  first  witness,  obviously.    I  have  35  others.  [59] 

But  up  to  this  point  I  think  that  the  check  is  admissible 
as  against  Paul  J.  Ziegler,  also  it  may  not  be  binding  at 
this  point  as  against  West  Coast  Supply  Company. 

I  have  evidence  which  I  intend  to  introduce  to  show 
wherein  Mr.  Ziegler  has  the  authority,  at  least  from  the 
criminal  standpoint,  without  regard  to  agency  or  partner- 
ship or  negotiable  instruments,  which  is  different  law, 
your  Honor,  but  under  this  criminal  information  where 
Mr.  Ziegler's  acts  are  in  effect  the  acts  of  the  West  Coast 
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Supply  Company,  so  as  to  bind  him  criminally,  as  I  will 
show  through  other  witnesses  which  I  have. 

At  this  time — 

The  Court:  There  is  not  any  evidence  yet  to  offer 
those  exhibits  against  the  partnership. 

Mr.  Strong:  Very  well.  I  should  like  to  offer  these, 
limited  to  Paul  J.  Ziegler  and  not  against  the  partnership. 

The  Court:  I  shall  withhold  my  ruling  on  that  until 
you  reach  the  other  part  of  the  testimony  which  I  think 
will  be  more  proper. 

Mr.  Carr:  May  I  add,  your  Honor,  to  get  it  out  of 
the  way,  the  further  objection  that  under  the  Revised 
Ration  Order  No.  3,  under  all  of  the  sections,  the  banking 
sections,  the  deposit  sections,  require  that  the  account — 
in  other  words,  let  me  state  it  very  simply  this  way: 

To  be  an  offense  here  there  would  have  to  be  an  account 
[60]  in  the  name  of  the  West  Coast  Supply  Company 
and  the  check  itself  would  have  to  be  drawn  as  against 
that  account. 

If  the  West  Coast  Supply  Company  name  is  put  on 
there  without  their  knowledge,  criminal  knowledge,  then 
I  must  reserve  the  objection  to  object  later  to  the  introduc- 
tion of  the  exhibits  as  against  Ziegler,  too  because  then 
I  will  contend  that  it  was  not  a  ration  check  within  the 
meaning  of  Third  Revised  Order  No.  3. 

The  Court:     It  is  so  understood. 

We  will  take  a  recess,  gentlemen,  for  15  minutes. 

Mr.  Carr:  May  I  just  say,  your  Honor,  I  am  sorry 
if  I  asked  for  the  jury  to  go  out  wrongly;  but  I  thought 
this  matter  might  be  a  thing  that  they  should  not  hear  at 
the  time. 
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The  Court:     That  is  all  right.    They  got  a  little  rest. 
(Brief  recess.) 

(The  following  proceedings  were  had  in  the  presence  of 
the  jury:) 

The  Court:  Do  you  stipulate  the  jury  is  present,  gen- 
tlemen ? 

Mr.  Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court :     Do  you  stipulate  the  defendant  is  in  court  ? 

Mr.  Strong:     So  stipulated. 

The  Court:     Proceed. 

Mr.  Strong:     Mr.  Hartt.    [61] 

RICHARD  C.  HARTT  (Recalled) 
Direct  Examination  (Resumed) 

Mr.  Strong:  May  I  have  these  documents  marked  for 
identification  as  the  Government's  next  exhibit  in  number? 
There  are  seven  slips  stapled  together. 

The  Clerk:  Government's  Exihibit  No.  7  for  identifi- 
cation. 

(The  documents  referred  to  were  marked  as  Govern- 
ment's Exhibit  No.  7  for  identification.) 

Q.  By  Mr.  Strong:  In  connection  with  Government's 
Exhibits  3,  4,  5  and  6  for  identification  and  Government's 
Exhibit  1  in  evidence,  will  you  state  what  the  custom  of 
the  Union  Bank  and  Trust  Company  is  as  to  sending  out 
copies  or  originals  of  these  ledger  statements,  Govern- 
ment's Exhibit  1,  to  the  party  whose  account  it  is? 

A.     They  are  sent  out  once  every  three  months. 

Q.  And  in  the  case  of  Government's  Exhibit  1  in 
evidence,  was  such  a  statement  sent  out,  as  far  as  you 
know?  A.     Yes,  sir. 
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Q.     And  to  whom  would  that  be  sent,  if  you  know? 

A.  That  would  be  sent  to  the  West  Coast  Supply 
Company. 

Q.  Did  you  at  any  time  after  the  sending  of  the  state- 
ment, the  original  or  duplicate  of  Government's  Exhibit 
1,  receive  any  complaint  or  any  statement  or  any  informa- 
tion from  anybody  at  the  West  Coast  Supply  Company 
to  the  effect  [62]  that  these  amounts  of  sugar  shown 
charged  here,  which  you  have  checked  off  as  represented 
by  the  checks,  Government's  Exhibits  3,  4,  5,  and  6  for 
identification,  were  improperly  charged  against  the  West 
Coast  Supply  Company  account? 

Mr.  Cam  That  is  objected  to  as  asking  for  a  con- 
clusion of  the  witness,  going  outside  the  issues  of  the  case. 

Mr.  Strong:  I  think,  your  Honor,  it  is  within  the 
issue. 

The  Court:  Overruled,  and  exception  noted.  It  may 
be  answered. 

The  Witness:     No. 

Mr.  Carr:  I  wasted  your  Honor's  time,  I  am  afraid. 
1  am  sorry. 

The  Court:  It  is  proper,  you  will  understand,  for 
counsel  on  both  sides  to  make  objections  to  evidence,  but 
it  is  the  duty  of  a  lawyer.  Whether  the  court  sustains 
the  objection  or  overrules  it,  that  is  not  to  be  considered 
by  the  jury.  That  is  the  ruling  of  the  court.  If  the  court 
excludes  testimony,  you  are  not  to  consider  it.  If  the 
court  overrules  the  objection,  you  are  to  consider  it.  But 
it  is  the  duty  of  counsel  to  make  objections,  if  they  feel 
that  evidence  is  not  properly  before  the  court. 


102  Paul  J.  Ziegler  vs. 

(Testimony  of  Richard  C.  Hartt) 

Proceed. 

Q.  By  Mr.  Strong:  I  show  you  the  series  of  docu- 
ments which  have  been  stapled  together  and  marked  as 
Government's  Exhibit  7  for  identification.    [63] 

Would  you  please  state  what  those  are,  if  you  know? 

A.  These  are  deposit  tickets  for  the  credit  of  the  West 
Coast  Supply  Company  on  their  sugar  ration  account. 

Q.  And  those  are  deposit  slips  about  which  you  spoke 
before  in  giving  us  a  resume  of  the  account  procedure  at 
your  bank? 

A.  Well,  these  are  the  deposit  slips  which  appear  on 
the  statement. 

Q.  Which  appear  on  the  statement.  Government's  Ex- 
hibit 1?  A.     Yes,  sir. 

Q.  Would  you  look  at  each  and  every  one  of  the  de- 
posit slips  which  constitute  Government's  Exhibit  7  for 
identification  and  state,  if  you  know,  whether  those  de- 
posits were  received  by  the  Union  Bank  and  Trust  Com- 
pany from  the  West  Coast  Supply  Company? 

A.     Yes,  sir. 

The  Court:     How  many  deposit  slips? 

The  Witness:     Six. 

The  Court:     All  right. 

Q.  By  Mr.  Strong:  The  last  document  attached  as 
part  of  Government's  Exhibit  7  for  identification  is  not 
a  deposit  slip?  A.     No.   That  is — I  will  just  say  no. 

Q.     What  is  it?  [64] 

A.  That  was  a  credit  that  we  put  to  the  account  to 
balance  the  account  and  wipe  out  the  overdraft  that  was 
then  showing  on  the  account. 
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Q.  Will  you  state,  if  you  know,  who  inserts  the  de- 
tails, the  pencilled  details,  which  are  shown  on  these  de- 
posit slips? 

A.  I  couldn't  truthfully  say  who  makes  these  deposit 
tickets  up.    I  presume  it  would —  ^ 

Mr.  Carr:  Just  a  moment,  not  what  you  presume; 
just  what  you  know,  what  you  did  yourself  in  connection 
with  these. 

The  Witness :     We  receive  them  as  deposits. 

Mr.  Strong:     I  offer  these  in  evidence. 

The  Court:  Do  I  understand  that  the  last  page  there 
was  a  deposit  by  the  defendants  here  of  ration  stamps 
to  balance  the  account? 

The  Witness:     No,  sir. 

The  Court:  Well,  I  understood  that  to  be  the  testi- 
mony. 

Mr.  Strong:     No,  your  Honor. 

Q.     Would  you  state  what  this  slip  represents? 

A.  That  last  slip  represents  a  credit  to  the  account. 
The  account  was  credited,  through  an  order  from  the 
Office  of  Price  Administration  to  close  the  account  and 
eliminate  the  overdraft  that  then  appeared  on  the  account. 

Q.  That  was  to  balance  the  accounts  of  the  Union 
Bank? 

A.  Not  necessarily  to  balance  our  accounts,  just  to 
close  the  account  out.    [65] 

Q.  Yes.  As  I  understand  it,  this  last  slip  does  not 
represent  a  credit  on  behalf  of  the  defendants  to  cover 
the  overdrafts  of  which  you  spoke  as  shown  on  Govern- 
ment's Exhibit  1  ?  A.     No,  sir. 

Mr.  Strong:  I  offer  these  documents  in  evidence,  your 
Honor. 
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The  Court:     In  evidence. 

The  Clerk:     Government's  Exhibit  No.  7  into  evidence. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  7  and  introduced  in  evidence.) 

Mr.  Strong:  May  I  have  these  seven  ration  checks 
marked  as  Government's  exhibit  next  in  number  for 
identification? 

The  Clerk:     Government's  Exhibit  8  for  identification. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  8  for  identification.) 

Q.  By  Mr,  Strong:  I  show  you  Government's  Ex- 
hibit 8  for  identification  and  ask  you  if  you  ever  saw 
these  checks  before?  A.     Yes,  sir. 

Q.     Will  you  state  what  they  are? 

A.  Sugar  ration  checks  against  the  account  of  the 
West  Coast  Supply  Company. 

Q.     Signed  by  what  name? 

A.     Signed  by  Paul  J.  Ziegler.    [66] 

Q.     Were  those  checks  put  through  your  bank? 

A.     Yes,  sir. 

Q.  Were  they  charged  against  the  West  Coast  Supply 
Company  account?  A.     Yes,  sir. 

Mr.  Carr:  May  I  ask  you  to  state  which  account  as 
you  go  along,  Mr.  Strong? 

The  Court:     Yes,  which  account? 

The  Witness:     Well,  there  are — 

Mr.  Strong:  I  submit  to  your  Honor  that  that  does 
not  make  any  difference  which  account.  They  are  being 
ofifered  for  the  purpose  of  balancing. 

The  Court:  Counsel  may  have  some  point.  If  he  has, 
he  is  entitled  to  know. 
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The  Witness :  They  are  divided  between  the  industrial 
and  the  wholesale  accounts. 

The  Court:     How  many? 

The  Witness:  Five  of  them  are  marked  "industrial," 
one  is  marked  ''wholesale,"  one  is  marked  ''wholesale," 
and  one  doesn't  have  a  marking. 

I  would  have  to  check  it  on  the  bank  records  to  see 
which  account  it  is  charged  against. 

The  Court:     Proceed,  counsel. 

Q.     By  Mr.  Strong:     Do  you  have  those  records  here? 

A.  No,  sir.  That  is  prior  to  the  records  that  I  [67] 
brought,  this  one  check. 

Q.  In  each  of  these  instances  represented  by  these 
checks,  as  I  understand  it,  the  amount  of  sugar  which  is 
shown  transferred  by  the  check  was  withdrawn  from  the 
West  Coast  Supply  Company  account,  as  shown  by  the 
check?  A.     Yes,  sir. 

Mr.   Strong:     I  offer  these  in  evidence,  your  Honor. 

The  Court:     Now,  the  one  there  that — 

Mr.  Strong:     May  I  withdraw  that  one? 

The  Court:  Yes.  If  it  is  prior,  as  he  says,  to  the  time 
here,  I  do  not  see  that  we  are  interested  in  it. 

Mr.  Strong:     I  think  they  are  all  prior,  your  Honor. 

Mr.  Carr:  May  I  inquire  what  the  purpose  of  the 
offer  is,  because  they  are  all  prior  to  the  charge,  your 
Honor. 

The  Court:  What  is  the  purpose  if  they  are  prior  to 
the  time  of  the  charge? 

Mr.  Strong:  The  purpose  is  to  show  that  Mr.  Ziegler 
was  acting  on  behalf  of  the  West  Coast  Supply  Company 
at  the  time  of  the  charge,  prior  to  the  time  of  the  charge 
and  at  various  times. 
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The  Court :  It  is  limited  to  that,  but  it  is  quite  serious 
if  it  was  injected  in  any  way  into  the  offense  alleged  in 
this  information. 

Mr.  Strong:  It  is  not  the  purpose  of  the  Government 
to  use  these  checks  as  the  basis  of  showing  any  over- 
drafts, such  [68]  as  those  alleged  in  the  information.  It 
is  being  offered  for  the  purpose,  express  purpose,  of  show- 
ing that  Mr.  Ziegler,  Paul  J.  Ziegler,  whose  signature 
appears  on  these  checks,  is  the  person  who  has  been  in 
the  past  drawing  checks  for  sugar  against  the  account  of 
the  West  Coast  Supply  Company  at  the  Union  Bank  and 
Trust  Company. 

Mr.  Carr:     May  I  just  interpose  this  objection? 

The  Court:     Yes. 

Mr.  Carr:  The  same  objection  that  I  made  a  while 
ago  that  it  is  not  connected  up  to  show  from  the  criminal 
standpoint  knowledge  or  participation  and  has  nothing 
to  do  with  the  issues  in  this  case. 

If  it  is  merely  offered  to  prove  the  signature,  that  is 
different.  But  I  object  to  it  on  those  grounds.  It  raises 
a  collateral  issue. 

The  Court:  It  is  offered  for  the  limited  purpose  stated 
by  the  Government.    In  evidence. 

The  Clerk:     Government's  Exhibit  8  in  evidence. 

(The  document  referred  to  was  marked  Government's 
Exhibit  8  and  introduced  in  evidence.) 

Mr.  Strong:  May  I  have  this  document  marked  for 
identification,  your  Honor? 

The  Court:     Yes. 

The  Clerk:  That  will  be  Government's  Exhibit  9  for 
identification.    [69] 
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(The  document  referred  to  was  marked  as  Govern- 
ment's Exhibit  No.  9  for  identification.) 

Q.  By  Mr.  Strong:  Mr.  Hartt,  I  show  you  a  docu- 
ment which  has  been  marked  as  Government's  Exhibit  9 
for  identification,  and  ask  you  if  you  ever  saw  this  be- 
fore? A.     Yes,  sir. 

Q.     Will  you  state  when  and  where  and  what  it  is? 

A.  This  is  a  report  that  goes  to  the  Office  of  Price 
Administration.  This  one  in  particular  went  on  the  31st 
of  July,  1946,  showing — 

Mr.  Carr:  Well,  I  think  the  document  speaks  for  it- 
self. 

The  Court:  Yes,  the  document  speaks  for  itself,  un- 
less there  is  something  technical  about  it. 

Q.  By  Mr.  Strong:  Is  that  your  signature  on  that 
document?  A.     Yes,  sir. 

Q.  Was  that  document  prepared  by  you  or  under  your 
direction?  A.     Yes,  sir. 

Q.  Was  it  sent  by  you  or  under  your  direction  to  the 
OPA?  A.     Yes,  sir. 

Mr.  Strong:     I  offer  this  in  evidence,  your  Honor. 

The  Court:     In  evidence. 

Mr.  Carr:  As  I  understand  it,  that  is  just  a  report 
on  [70]  the  status  of  the  account.  Is  that  right,  Mr. 
Strong  ? 

Mr.  Strong:  This  is  labeled  "Bank  Report  of  Over- 
drawn Ration  Account." 

Mr.  Carr:  I  object  to  that  on  the  ground  it  has  no 
bearing  on  any  issue  in  this  case.  The  mere  fact  that  the 
bank  would  report  there  is  an  overdraft  cannot  be  evi- 
dence against  the  defendant  in  this  case,  your  Honor. 
Their  report  is  not  binding. 
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The  Court:  I  do  not  think  that  this  bank  officer  could 
make  a  statement  that  would  be  binding  on  this  defend- 
ant, counsel. 

Mr.  Strong:  I  think  that  if  a  series  of  acts  and  trans- 
actions in  which  participate  various  individuals,  including 
bank  officers.  Government  agents  and  representatives  of 
the  two  defendants — 

The  Court:  Tell  me  now;  give  me  your  third  point 
so  I  can  connect  it  up.  Where  are  they  connected  up  with 
this  particular  instrument? 

Mr.  Strong:  This  particular  instrument  shows  on  its 
face  it  is  a  report  of  overdraft  against  the  West  Coast 
Supply  Company  of  a  certain  number  of  pounds  of  sugar. 

The  Court:  How  does  that  bind  either  of  the  defend- 
ants in  this  case? 

Mr.  Strong:  This  document  may  not  on  its  face  bind 
the  defendants  at  this  point.    [71] 

The  Court:  I  will  sustain  the  objection  at  this  time. 
Proceed,  counsel. 

Mr.  Strong:     All  right.    That  is  all. 

The  Court:     Cross  examine. 

Cross  Examination. 
By  Mr.  Carr: 

Q.  Mr.  Hartt,  I  believe  you  testified  that  Exhibit  1 
represents  a  statement  respecting  the  three  accounts  at 
the  Union  Bank  and  Trust  Company  maintained  by  the 
West  Coast  Supply  Company?  A.     Yes. 

Q.  Those  three  accounts  were  designated  as  follows: 
After  the  words  "West  Coast  Supply  Company"  I  notice 
the  word  "wholesale." 
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On  the  second  sheet  I  notice  the  word  "industrial"  at 
the  top  of  the  page.  And  on  the  third  sheet  I  note  the 
word  "processing-."  So  that  these  purport  to  represent 
three  separate  accounts?  A.     That  is  right. 

Q.  Now,  when  a  check  came  into  the  bank,  a  sugar 
ration  check  purporting  to  be  drawn  by  the  West  Coast 
Supply  Company,  ordinarily  it  had  on  it  the  designation 
of  what  account  from  which  a  withdrawal  was  being 
made,  did  it  not? 

A.     Numerous  times  it  did  not.    [72] 

Q.  I  call  your  attention  here  to  the  Government's 
Exhibit  8.  Do  you  note  that  on  those  checks  after  the 
words  "West  Coast  Supply  Co."  it  has  the  word  "indus- 
trial," or  some  designation  as  to  the  account? 

A.     Yes,  sir. 

The   Court:     Now,  what  exhibit  are  you  looking  at? 

Mr.  Carr:     That  is  Exhibit  8,  your  Honor. 

The  Court:     8.    All  right. 

Q.  By  Mr.  Carr:  You  notice  that  on  those  checks 
there  is  a  designation  as  to  what  account? 

A.     With  the  exception  of  one  check. 

Q.  Now,  that  particular :  let  us  take  that.  That  check 
is  dated  4-29-46— 

The  Court:     April  29,  1946. 

Q.  By  Mr.  Carr:  —"Sugar  Products  Co."— "100," 
and  then  "One  Hundred"  written  out  "pounds  of  sugar." 

It  says  "West  Coast  Supply  Co.,  1654  Long  Beach 
Ave.,  Los  Angeles  21,  Calif.  Paul  J.  Ziegler." 

How  did  you  determine  which  account  that  check  would 
be  credited  or  debited  against?  Which  is  the  proper  ex- 
pression? 

The  Court:     "Charged  to,"  I  guess. 
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Mr.  Carr:     Sir? 

The  Court:     "Charged  against." 

Mr.  Carr:     ''Charged  against." 

The  Witness:  On  any  checks  that  came  into  the  bank 
that  [72>]  did  not  specify  "industrial"  or  "processing" 
they  were  charged  to  the  wholesale  account. 

Q.  By  Mr.  Carr:  You  just  did  that,  did  you,  as  a 
matter  of  your  own  practice? 

A.  Through  authority  from  the  West  Coast  Supply 
Company  because — well,  that  is  enough.  I  won't  say  any 
more. 

Q.  Well,  let  me  ask  you:  You  say  "authority." 
What  do  you  mean  by  "authority"? 

A.  Well,  on  numerous  occasions  their  accounts  were 
mixed  up  because  where  they  intended  to  draw  a  check 
against  their  industrial  account  they  did  not  so  mark  it. 
We  charged  it  against  their  wholesale  account,  and  on 
numerous  occasions  the  accounts  were  out  of  balance.  So 
we  took  it  up  with  them — 

The  Court:     With  whom? 

The  Witness:     The  West  Coast  Supply  Company. 

The  Court:     Well,  who?     You  have  to  specify  who. 

Q.     By  Mr.  Carr:     Who? 

The  Court:     With  whom  did  you  take  it  up? 

The  Witness:  Now,  I  presume  with  the  bookkeeper. 
I  couldn't  say  definitely  that  it  was  Paul  Ziegler  or  Allan 
Ziegler  or  anybody  else.  I  don't  know.  But  they  told 
us — 

Mr.  Carr:  Well,  now,  I  submit,  if  your  Honor  please, 
he  cannot  say  who  they  are  unless  he  identifies  them. 

The  Court:     Give  us  your  best  recollection,  if  you  can. 
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The  Witness :  My  best  recollection  is  that  Mr.  Ziegler, 
[74]  Mr.  Paul  J.  Ziegler,  came  up  to  my  office  one  day. 

Q.     By  Mr.  Carr:     When  was  this? 

A.     Well,  I  would  imagine  in  the  early  part  of  '46. 

Q.     Well,  January,  February? 

A.     Maybe  in  February. 

Q.  Who  was  present  at  the  time?  Did  you  have  a 
conversation?  A.     Myself. 

Q.     You  had  a  conversation  with  him?  A.     Yes. 

Q.  And  you  say  that  he  gave  you  some  instructions 
at  that  time? 

A.  Well,  the  accounts  were,  as  I  say,  mixed  up.  I 
told  him  they  had  forgotten  to  specify  which  account 
some  of  the  checks  were  to  be  charged  to. 

If  my  memory  serves  me  correctly,  it  was  Mr.  Paul 
Ziegler  who  said,  ''Anything  that  does  not  specify  'In- 
dustrial' or  'Processing'  charge  those  checks  to  the  whole- 
sale account." 

Q.     And  you  did  that  thereafter?  A.     Yes,  sir. 

Q.  This  exhibit  No.  2  in  evidence,  Government's  Ex- 
hibit No.  2,  except  for  being  a  ration  banking  authorized 
signature  card,  is  the  usual  card  you  have  at  the  bank,  is 
it  not?  A.     Yes,  for  ration  accounts  only. 

Q.  But  I  mean  it  is  similar  to  the  cards  that  you  have 
[75]  in  ordinary  banking,  is  it  not? 

A.     Yes,  sir. 

Q.  All  right.  Now,  I  notice  at  the  top  of  the  card  it 
says  "West  Coast  Supply  Co.,"  and  then  the  words 
"Manufacturing  Dept."  which  are  marked  out. 

Do  you  know  who  marked  that  out? 

A.     I  could  not  say  that  I  do. 
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Q.     Do  you  know  why  it  was  marked  out? 

A.  Why,  I  presume  that  they  didn't  have  a  manufac- 
turing department  at  the  West  Coast  Supply  Company. 

Q.  Well,  now,  Mr.  Hartt,  I  do  not  mean  to  be  dis- 
courteous; but  I  don't  want  your  presumption.  Do  you 
know  why  it  was —  A.     No,  sir. 

Q.     Now,  over  on  the  right-hand — 

The  Court:     Did  you  mark  it  out? 

The  Witness:     No,  sir. 

Q.  By  Mr.  Carr:  On  the  right-hand  part  of  the 
card,  the  upper  corner,  I  notice  it  says  "Processed  Foods." 
Then  it  says  ''sugar  2-5-43." 

Is  that  the  date  the  account  was  opened  for  sugar? 

A.     Yes,  sir. 

Q.  Then  it  has  some  initials  "M.  F.  .  .  ."  What  is 
that?  A.     Meats,  fats,  fish  and  cheese. 

Q.     In  other  words,  it  covered  all  of  those  items?  [76\ 

A.     All  of  the  rationed  commodities. 

Q.  Yes.  Now,  under  the  printing  "Authorized  Sig- 
natures" and  over  on  the  left-hand  side  it  says  "Name 
and  Title  (Print)." 

You  have  in  typewriting  there  "Raymond  Ziegler 
Managing   Partner"?  A.     Uh-huh. 

Q.     Who  put  that  on  there,  do  you  know? 

A.     No,  sir. 

Q.  Do  you  know  who  put  the  typing  on  here  "J.  H. 
Ziegler"?  A.     No,  sir. 

Q.  Do  you  know  who  put  the  printing  in  ink  on  it, 
"Paul  J.  Ziegler"?  A.     No,  sir. 

Q.  Do  you  know  who  put  on  here  in  typing  "Paul  M. 
Fox"?  A.     No,  sir. 
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Q.  Then  over  here  you  have  a  signature  under  the 
word  "Signature"  in  handwriting.  It  says  "Raymond 
Ziegler"  opposite  the  words  "Managing  Partner." 

You  did  not  see  him  sign  that,  did  you? 

A.     No,  sir. 

Q.  But  you  did  accept  as  his  signature  for  that  part- 
nership? A.     Yes,  sir. 

Q.  And,  as  I  understand  it,  you  accepted  that  merely 
[77]  as  the  signature  on  a  ration  check,  and  that  is  all? 

A.     Yes. 

Q.  You  had  no  document  filed  with  you  showing  who 
the  partners  might  be  of  this  particular  concern? 

A.     Not  to  my  knowledge. 

Q.  You  do  not  know,  for  example,  whether  the  sig- 
nature "Paul  M.  Fox" — whether  he  is  a  partner  or  an 
employee  or  just  who  he  is?  A.     No,   sir. 

Q.  As  a  matter  of  fact,  you  do  not  know  whether 
Paul  J.  Ziegler  is  a  partner  or  not,  do  you? 

A.     No,  sir. 

Q.  Now,  I  want  to  direct  your  attention  to  Exhibit 
No.  5  for  identification.  Government's  Exhibit  5. 

That  is  a  check  dated  7-1-46.  It  is  made  out  to  the 
Streckels  Sugar  Co.  It  is  in  pen  and  ink,  except  when 
you  get  down  to  the  words  on  the  first  line  it  says  "Print 
or  Type  Name  of  Your  Account." 

Then  there  appear  the  following:  "West  Coast  Supply 
Co." 

When  a  check  came  to  your  account  to  be  cleared  in  the 
bank,  signed  in  that  fashion,  how  did  you  determine 
whether  or  not  that  check  was  executed  by  the  authority 
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of  the  West  Coast  Supply  Company?  Did  you  make  any 
inquiry  at  all?  A.     Never  do.     [78] 

Q.     Just  accept  the  check  on  its  face? 

A.     Yes,  sir. 

Q.  And  you  don't  know  whether  or  not  those  words 
were  written  in  after  that  check  was  executed,  do  you? 

A.     No,  sir. 

Q.     How  long  have  you  been  with  the  bank? 

A.     11  years. 

Q.  In  that  position  have  you  had  considerable  experi- 
ence with  handwriting?  A.     Yes,  sir. 

Q.  In  general,  in  what  departments  have  you  worked, 
sir,  while  you  have  been  there? 

A.  Well,  I  have  been  a  savings  teller,  a  note  teller, 
general  ledger  bookkeeper,  manager  of  the  savings  de- 
partment, chief  clerk,  manager  of  the  adjustment  depart- 
ment. 

Q.  Those  duties  have  also  encompassed  a  pretty  com- 
plete study  of  handwriting?  A.     Yes,  sir. 

Q.  So  that  it  is  your  business  when  checks  pass  over 
your  counter,  for  instance,  as  a  savings  teller,  you  have 
to  make  it  a  practice  of  checking  handwriting,  do  you 
not?  A.     Well,  yes. 

Q.  From  your  experience  are  you  able  to  discern  the 
difference  jn  handwriting? 

A.     To  discern  a  difference  in  handwriting?    [79] 

Q.  Yes.  For  instance,  if  two  types  of  handwriting 
appear  on  a  check,  from  your  experience  would  you  be 
able  to  discern  that  difference? 

A.     Well,  fairly  well. 

Q.  All  right.  I  will  show  you  Exhibit  No.  5  here, 
Government's  Exhibit  No.   5  for  identification.     I  want 
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you  to  look  now  at  all  of  the  handwriting  on  the  check. 
You  will  notice  it  says  "7/1"  and  the  "six"  is  in  pen. 

"Spreckels  Sugar  Co."  is  in  pen  and  ink.  "Thirty 
Thousand"  is  in  pen  and  ink  written  out,  and  "30,000" 
in  jfigures. 

You  will  note  that  "West  Coast  Supply  Co."  is  also 
written  out,  and  beneath  it  "Paul  J.  Ziegler"  is  written 
in  ink. 

From  looking  at  that  check  can  you  say  whether  or  not 
the  handwriting,  representing  "West  Coast  Supply  Co." 
is  different  from  the  handwriting  in  the  rest  of  the 
check  ? 

Mr.  Strong:  That  is  objected  to,  your  Honor.  This 
man  is  not  a  handwriting  expert.     He  is  a  layman. 

H  there  is  any  question  of  sameness  or  difference  in 
handwriting,  there  ought  to  be  a  handwriting  expert  here. 

I  think  that  the  jury  itself  is  just  as  well  quahfied  to 
determine  the  similarity  or  difference  as  is  any  lay  witness, 
regardless  of  how  extensive  his  lay  experience  is.  I  think 
if  there  is  any  problem  of  technical  detection  of  [80] 
differences,  that  should  come  only  through  a  handwriting 
expert. 

I  object  to  that  question. 

Mr.  Carr:     May  I  answer  that,  your  Honor? 

The  Court:     Yes. 

Mr.  Carr:  It  is  common  knowledge,  as  it  is  the  law, 
that  you  can  even  pass  up  a  signature  to  a  juror,  pass  on 
comparative  signatures  to  determine  whether  or  not  they 
are  identical.  This  man  is  qualified,  I  think,  as  a  man 
who  has  worked  in  a  bank  over  a  period  of  years.  And 
one  of  the  qualifications  of  a  teller,  a  banker,  is  to  know 
handwriting  and  signatures. 
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I  think  that  it  is  sufficient  for  whatever  weight  it  may 
have  with  the  jury. 

Mr.  Strong:  If  your  Honor  please,  I  think  for  any 
weight  with  the  jury,  the  jury  should  examine  the  docu- 
ment. The  expert  evidence  is  only  a  guide  for  the  jury, 
and  the  jury  may  reject  it. 

I  do  not  think  a  lay  witness  should  be  called  upon  to 
testify  to  the  similarities  or  differences  in  handwriting. 

The  Court:  I  shall  permit  him  to  answer.  You  may 
answer. 

The  Witness:  I  want  to  answer  in  this  manner:  that 
there  is  not  handwriting  where  the  ''West  Coast  Supply 
Co."  takes  place.     It  is  printed.   [81] 

Q.     By  Mr.  Carr:     Well,  it  is  written  by  hand. 

A.  It  is  printed  by  hand  which,  to  me,  is  not  hand- 
writing. 

Q.  Can  you  distinguish  or  can  you  tell  from  looking 
at  that,  from  your  experience,  whether  or  not  the  writing 
indicates  it  is  written  by  the  same  person? 

A.     I  cannot. 

Q.  Did  you  personally  make  the  decision  as  to  a  check 
that  came  in,  for  instance,  that  did  not  have  "industrial" 
or  "processing"  or  "wholesale"  on  it  as  to  which  account 
you  should  charge  that  check  against? 

A.     Mr.  Paul  Ziegler  did. 

Q.  I  do  not  understand  you.  When  the  check  came 
into  the  bank? 

A.  If  it  was  specified  on  the  check  that  it  was  to  go 
to  the  Processing  or  Industrial  account,  Mr,  Paul  Ziegler 
is  the  one  who  said,  "Charge  all  of  those  to  the  wholesale 
account." 
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Q.     Did  you  give  those  instructions  at  the  bank? 

A.     Yes,  sir. 

Q.     To  whom?  A.     To  the  bookkeeper. 

Q.     Were  they  written  or  just  oral  instructions? 

A.     What's  that? 

Q.     Written  or  oral  instructions?   [82] 

A.     Oral. 

Q.  Is  it  customary  that  the  bank  give  oral  instruc- 
tions? A.     Yes,  sir. 

Q.  As  to  which  account  a  check  should  be  charged 
against?  A.     Yes,  sir. 

Mr.  Carr:     May  I  have  just  one  minute,  your  Honor? 

The  Court:     Yes. 

(Brief  pause  in  the  proceedings.) 

Q.  By  Mr.  Carr:  Mr.  Hartt,  was  there  a  prior  sig- 
nature card  to  this  Government's  Exhibit  No.  2? 

A.     I  do  not  know. 

Q.     Have  you  any  way  of — 

A.     I  can  check  and  find  out. 

Q.  I  see.  I  am  speaking  now  with  reference  to  Gov- 
ernment's Exhibit  No.  7  for  identification. 

I  believe  this  is  in  evidence.     I  am  not  sure.     Isn't  it? 

Mr.  Strong:     Yes. 

The  Court:     Mr.  Cross,  is  Exhibit  7  in  evidence? 

The  Clerk:     Exhibit  7  is  for  identification,  your  Honor. 

The  Court:     All  right.     Those  are  the  deposit  slips. 

Mr.  Carr:     I  see. 

Q.  I  show  you  here  and  call  your  attention  to  the  last 
ration  deposit  slip  "West  Coast  Supply  Co.  (wholesale 
acct.)— 8-30-46."    [83] 

Do  you  know  in  whose  writing  that  is  ? 

A.     Yes,  sir. 
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Q.     Whose?  A.     My  secretary. 

Q.  And  she  wrote  that  deposit  slip  out  and  credited 
the  West  Coast  Supply  Company  with  1,351,804  pounds? 

A.     Yes,  sir. 

Q.  For  the  period  prior  to  July  1,  1946,  say,  April, 
May  and  June,  did  not  the  OP  A  subpoena  the  checks  from 
that  account  somewhere  along  in  that  period? 

A.     No,  sir. 

Q.  Did  you  have  all  of  the  cancelled  checks  that  had 
been  charged  against  the  account  up  to  July  1st  on  July 
1st? 

A.     Yes.     They  were  down  in  our  statement  files. 

Q.     When  did  you  turn  those  over  to  the  Government? 

A.     I  don't  recall  the  exact  date. 

Q.     Was  it  after  July  1st? 

A.     I  am  pretty  certain  it  was. 

Q.  Well,  I  notice  this  Exhibit  No.  1  in  evidence. 
Government's  Exhibit — 

The  Court:     The  ledger  sheets? 

Mr.  Carr:     The  ledger  sheets,  yes,  your  Honor. 

Q.     —is  dated  June  1,  1946.    Is  that  right? 

A.     June  1. 

Q.  So  the  account  was  apparently  closed  out  by  a 
credit  [84]  on  August  30,  1946?  A.     That  is  right. 

Q.  Now,  to  do  that,  could  you  do  that  without  having 
the  cancelled  checks?  Could  you  balance  the  account 
without  having  the  cancelled  checks?  A.     Oh,  yes. 

Q.     How  would  you  do  that? 

A.  Well,  we  just  write  off  the  balance,  the  overdraft 
balance. 
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Q.  How  would  you  arrive  at  the  over  balance  if  you 
didn't  have  the  cancelled  checks? 

A.  Well,  we  had  all  of  these  cancelled  checks  appear- 
ing on  this  statement. 

Q.  I  see.  You  are  not  sure,  are  you,  Mr.  Hartt,  about 
the  OPA  subpoenaing  the  checks,  for  example,  in  Gov- 
ernment's Exhibit  8  in  evidence?  A.     No. 

Q.  You  do  not  know  whether  they  were  taken  out  of 
the  bank  or  not  by  the  OPA? 

A.  I  can't  recollect  right  now.  I  can  check  on  it  and 
find  out. 

Mr.  Carr:  May  I,  your  Honor  have  him  to  inquire? 
He  could  call  me  by  telephone  and  tell  me.  It  may  be  that 
it  will  be  necessary  to  recall  him. 

That  is  all.    [85] 

The  Court:  You  can  advise  counsel  on  both  sides  if 
you  find  any  other  instruments  such  as  has  been  desig- 
nated by  counsel. 

Anything  further,  Mr.  Strong? 

Mr.  Strong:     Yes,  your  Honor. 

Redirect  Examination. 
By  Mr.  Strong: 

Q.  As  I  understand  it  now,  you  paid  these  checks, 
which  are  Government's  Exhibits  3,  4,  5  and  6  for  identi- 
fication? Your  bank  charged  these  against  the  West 
Coast  Supply  Company  account  on  the  basis  of  the  sig- 
nature card,  is  that  right?  A.     Yes,  sir. 

Q.     That  was  your  authority  for  paying  these  checks? 

A.     Yes,  sir. 

Mr.  Carr:  I  object  to  that  as  calling  for  a  conclusion 
of  the  witness. 
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The  Court:  Well,  that  is  not  a  conclusion.  I  should 
think,  Mr.  Carr,  that  probably  is  an  act  and  why  he  did 
it. 

Mr.  Carr:  Why  he  did  it,  yes,  your  Honor.  But  he 
is  asking  now  about  the  word  "authority" :  "your  authori- 

ty." 

I  object  to  the  use  of  the  term  "authority." 

Q.     By  Mr.  Strong:     Is  that  why  you  did  it? 

A.     Yes,  sir. 

Q.  The  slip  here,  which  has  been  discussed  and  which 
[86]  is  part  of  the  Government's  Exhibit  7  for  identifica- 
tion, the  last  slip  which  shows  a  credit  to  the  account  of 
the  West  Coast  Supply  Company,  would  you  explain  that 
a  little  more  fully,  where  you  got  that  amount  of  points 
and  where  it  came  from  and  what  it  is? 

A.  Well,  after  the  posting  of  all  of  these  checks  the 
account  became  overdrawn  in  the  amount  of  1,351,804 
pounds  of  sugar.  We  had  a  form  from  the  Office  of 
Price  Administration  authorizing  us  to  credit  that  account 
and  close  it  out.  We  pass  a  credit  to  the  account.  Our 
offsetting  debit  goes  to  a  miscellaneous  column  on  our 
records. 

Q.  Did  you  receive  any  of  the  deposit  slips  from 
either  of  the  defendants  in  the  form  of  these  other  docu- 
ments which  are  part  of  Government's  Exhibit  7  for 
identification  to  cover  this  amount  of  1,351,000-some  odd 
pounds?  A.     No,   sir.     Those  were  all  prior. 

Q.  But  you  received  none  from  the  defendants,  is  that 
right,  for  that  particular  sum?  A.     No,  sir. 

Q.  So  that  this  sum  of  1,351,804  pounds  came  directly 
from  the  OPA?  A.     Yes,  sir. 
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Q.  And  it  did  not  come  to  you  through  the  defend- 
ants? A.     No,  sir. 

Q.     They  did  not  make  a  deposit —  [87] 

The  Court :  Now,  he  answered  that  four  or  five  times, 
counsel. 

Mr.  Strong:  I  was  a  Httle  confused,  your  Honor,  be- 
cause this  is  the  first  time  I  had  seen.  I  am  sorry  if  I 
asked  too  many  questions. 

The  Court:  That  is  why  I  asked  the  first  question 
about  it  when  I  saw  it. 

Mr.  Strong:  At  this  time,  your  Honor,  I  should  like 
to  offer  in  evidence  Government's  Exhibit  7  for  identifi- 
cation which  contains   the  ration  deposit  slips. 

Mr.  Carr:     I  think  they  are  already  in  evidence. 

The  Court:     In  evidence. 

The  Clerk:       Government's  Exhibit  7  in  evidence. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  No.  7  and  introduced  in  evidence.) 

Mr.  Strong:     That  is  all. 

The  Court:     Mr.  Carr? 

Mr.  Carr:     That  is  all. 

The  Court :     That  is  all,  thank  you. 

(Witness  excused.) 

The  Court:     Call  your  next  witness. 

Mr.  Strong:     Miss  Colesworthy. 

The  Court:  Give  us  the  spelling,  Mr.  Strong,  for  the 
record. 

Mr.    Strong:     Yes.      C-o-l-e-s-w-o-r-t-h-y.     [88] 
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MILDRED  E.  COLESWORTHY, 

a    witness    called    by    the    Government,    being    first    duly 
sworn,  was  examined  and  testified  as  follows: 

The  Court:     State  your  name  and  your  position. 

The  Witness:     Mildred  E.  Colesworthy,  housewife. 

The  Court:     Proceed. 

Direct  Examination. 
By  Mr.  Strong: 

Q.  Mrs.  Colesworthy,  were  you  ever  employed  by  an 
OPA  ration  board?  A.     Yes. 

Q.     When  was  that?  A.     From  1942  until  1946. 

Q.     Will  you  speak  up  a  little  louder? 

A.     From  1942  to  1946. 

Q.     What  board  was  that? 

A.     Board  518,  located  at  1519  North  Gardner. 

Q.  Who  were  the  members  of  that  board  while  you 
were  there? 

A.     Do  you  want  to  know  all  of  them? 

Q.  Well,  let  me  put  it  this  way:  was  the  defendant, 
Paul  J.  Ziegler,  a  member  of  that  board? 

A.     Yes,  he  was. 

Mr.  Carr:  I  don't  know  possibly  what  the  purpose 
of  such  [89]  testimony  is.  Suppose  he  was  a  member  of 
the  board? 

I  object  to  this  as  being  wholly  immaterial.  It  has  no 
bearing  whatsoever  on  the  issues  in  this  case. 

Mr.  Strong:  It  has  a  dual  bearing:  One,  on  will- 
fulness; two,  on  identification  of  signatures  which  I  will 
proceed  to  after  I  qualify  this  witness,  with  your  Honor's 
permission. 

The  Court:     Proceed. 
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Mr.  Carr:  On  the  identification  of  signatures  I  do 
not  object,  your  Honor.    I  will  concede  to  that. 

The  Court:     All  right. 

Mr.  Strong:  May  I  have  the  question  read  to  the  wit- 
ness? 

(Question  read  by  the  reporter.) 

Q.     By  Mr.  Strong:     During  what  period? 

A.  Well,  I  believe  it  was  from  about  1942  to  1943. 
I  am  not  sure. 

Q.     During  that  time — 

Mr.  Carr:  To  save  time  I  will  stipulate  to  her  quali- 
fications to  know  Mr.  Ziegler's  signature,  if  that  will 
save  any  time. 

The  Court:  All  right.  Show  the  instruments  to  the 
witness,  then. 

Mr.  Strong:     Yes. 

Q.  I  show  you  Government's  Exhibits  Nos.  3,  4,  5  and 
6  for  identification  and  ask  you  whether  you  recognize 
the  signature  at  the  bottom  of  each  of  those  documents? 
[90]  A.     I  do. 

Q.     Whose  is  it?  A.     Mr.  Ziegler's  signature. 

Q.     You  mean  the  defendant  Paul  J.  Ziegler? 

A.     Yes. 

Q.     On  each  of  these  four  documents?  A.     Yes. 

Q.  I  show  you  Government's  Exhibit  8  in  evidence 
and  ask  you  if  you  recognize  the  signature  on  the  bottom 
of  each  of  the  checks  comprising  that  exhibit. 

Mr.  Carr:  I  will  save  you  time  and  stipulate,  if  you 
will  show  them  to  me,  on  just  his  signature.  My  stipula- 
tion, of  course,  only  relates  to  the — 

The  Court:     Identification  of  the  signature? 
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Mr.  Cam  — Paul  J.  Ziegler,  nothing  about  it,  your 
Honor. 

The  Court:     All  right. 

Mr.  Carr:  Yes,  I  will  stipulate  that  that  is  his  signa- 
ture. But  I  am  not  stipulating  that  the  thing  above  it  was 
put  on  there  by  him. 

I  will  stipulate  that  just  the  writing  "Paul  J.  Ziegler" 
is  his  signature  but  no  stipulation  with  reference  to  the 
rest  of  the  card. 

Mr.  Strong:  That  is  as  to  Government's  Exhibit  2, 
your  Honor.    [91] 

The  Court:     It  is  so  understood. 

Mr.  Strong:  May  I  have  a  minute  and  approach 
counsel  with  additional  documents? 

The  Court:     Yes. 

(Brief  pause  in  the  proceedings.) 

The  Court:  While  counsel  is  examining  the  records, 
pass  to  the  jury  whatever  instruments  have  been  intro- 
duced in  evidence  and  received  in  evidence. 

Mr.  Strong:     Yes,  your  Honor. 

(Documents  passed  by  counsel  to  the  jury.) 

Mr.  Strong:  Pursuant  to  your  Honor's  instruction, 
I  am  passing  to  the  jury  Government's  Exhibit  1,  Gov- 
ernment's Exhibit  2,  Government's  Exhibit  7  and  Gov- 
ernment's Exhibit  8. 

The  Court:     All  have  been  introduced  in  evidence? 

Mr.  Strong:     All  have  been  introduced  in  evidence. 

The  Court:     All  right. 

Mr.  Carr:  I  will  stipulate  that  on  the  documents 
counsel  is  now  binding  together,  your  Honor,  only  the 
words  "Paul  J.  Ziegler"  are  his  signature. 

The  Court:     It  is  so  understood. 


( 
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Mr.  Strong:  May  I  have  these  documents  marked  for 
identification? 

The  Clerk:  Government's  Exhibit  No.  10  for  identifi- 
cation. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  No.  10  for  identification.)     [92] 

Q.  By  Mr.  Strong:  Are  you  famiHar  with  the  hand- 
writing of  the  defendant  Paul  J.  Ziegler? 

A.     I  have  seen  him  sign  his  signature. 

Q.     Did  you  see  him  write  anything  else? 

A.     No,  not  that  I  know  of. 

Mr.  Strong:     That  is  all. 

The  Court:     Any  cross  examination? 

Mr.  Carr:     No  cross. 

The  Court :     That  is  all,  thank  you. 

(Witness  excused.) 

The  Court:     Call  your  next  witness. 
Mr.  Strong:     Albert  F.  Leland. 
May  I  approach  counsel  for  a  moment? 
The  Court:     Yes. 

ALBERT  F.  LELAND, 

a   witness    called   by    the    Government,    being   first   duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name? 

The  Witness:     Albert  F.  Leland. 

Direct  Examination. 
By  Mr.  Strong: 

Q.     Mr.  Leland,  what  is  your  occupation? 

A.  I  am  a  food  broker,  Mr.  Strong.  I  am  employed 
by  [93]  Mailliard  &  Schmiedell. 
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Q.  Are  you  acquainted  with  the  defendant  Paul  J. 
Ziegler?  A.     Yes,  sir. 

Q.  Are  you  acquainted  with  the  defendant  West  Coast 
Supply  Company?  A.     Yes,  sir. 

Q.  Have  you,  prior  to  July  1,  1946,  had  any  dealings 
with  either  the  defendant  Paul  J.  Ziegler  or  West  Coast 
Supply   Company?  A.     Yes,   sir. 

Q.     Dealings  in  what  nature? 

A.  Well,  dealings  in  our  general  brokerage  business 
and  on  sugar. 

Q.     Are  you  sugar  brokers? 

A.  Well,  general  brokers.  We  are  sugar  brokers  and 
molasses  and  many  other  items. 

Q.  Did  you  sometime  in  July  of  1946  receive  an  order 
from  either  or  both  of  the  defendants  in  this  case  for  the 
purchase  or  rather  sale  by  you  of  600,000  pounds  of 
sugar?  A.     Yes,  sir. 

Q.     About  when  was  that?  A.     About  July  1st. 

Q.  Will  you  state  which  of  the  defendants,  which 
individuals,  you  talked  to  on  that  occasion,  who  was 
present  and  where  the  conversation  took  place?    [94] 

A.  I  talked  to  Mr.  Paul  Ziegler,  and  the  conversation 
took  place  at  the  West  Coast  Supply  Company's  office. 

Q.     How  did  you  happen  to  be  there? 

A.  Well,  earlier  that  day  I  received  a  wire  from  the 
head  of  my  sugar  company,  the  Union  Sugar  Company, 
quoting  a  Mr.  James  H.  Marshall  to  the  effect  that 
sugar — 

Mr.  Carr :  Well,  just  a  moment.  I  object  to  any 
quoting  of  any  third  party. 

The  Court:     Sustained. 

Mr.  Strong:     If  your  Honor  please,  may  I  be  heard?' 
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The  Court:  I  do  not  believe  it  is  proper  to  have  a 
conversation  with  some  third  party  that  was  not  in  the 
presence  of  these  defendants. 

Mr.  Strong:  This  is  a  wire  which  he  read  to  the  de- 
fendant.    It  goes  to  willfulness. 

The  Court:  If  you  connect  that  up,  of  course  it  is 
admissible. 

Q.  By  Mr.  Strong:  Is  this  something  that  you  told 
or  read  to  the  defendant?  A.     Yes,  sir. 

Q.     Which  defendant?  A.     Mr.  Paul  Ziegler. 

Q.     Continue. 

A.     I  read  the  wire  to  Mr.  Ziegler — 

The  Court:  You  had  better  show  it  to  counsel  for  the 
[95]  defendant  and  mark  it  for  identification  so  counsel 
will  know  what  you  are  examining  about. 

The  Clerk:  Government's  Exhibit  11  for  identifica- 
tion. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  11  for  identification.) 

Q.  By  Mr.  Strong:  I  show  you  Government's  Ex- 
hibit 11  and  ask  you  whether  this  is  the  wire  which  you 
were  just  discussing? 

A.  Yes,  sir.  That  is  a  copy  of  the  original  wire  I 
read  on  July  1st  to  Mr.  Paul  Ziegler. 

Mr.  Strong:     I  offer  that  in  evidence,  your  Honor. 

Mr.  Carr:  Well,  I  should  like  to  have  some  founda- 
tion.    You  are  supposed  to  offer  the  original. 

The  Court :     Lay  your  foundation. 

Q.  By  Mr.  Strong:  Will  you  read  this  wire  to  your- 
self and  state  whether  these  are  the  words  which  you 
read  to  the  defendant  on  that  occasion? 
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A.  (Examining  document.)  These  are  the  words  I 
read  to  the  defendant,  sir. 

Q.  By  examining  that  document  has  your  recollection 
been  refreshed  as  to  those  words? 

A.     Yes,  sir. 

Q.  Will  you  please  state  what  you  read  to  the  de- 
fendant ? 

Mr.  Carr:     The  telegram  shows  that. 

The  Court:  The  telegram  speaks  for  itself.  You  may 
read  [96]  it.    Read  it  into  the  record,  counsel. 

The  Witness :  This  is  a  telegram  sent  to  the  Union 
Sugar  Company  forwarded  to  us  as  sugar  brokers,  as 
follows : 

'TENDING  FURTHER  ACTION  BY  CONGRESS 
ON  PRICE  CONTROL  REQUEST  THAT  ALL  PRO- 
CESSORS REFINERS  AND  IMPORTERS  CON- 
TINUE SELLING  AT  PRICES  IN  EFFECT  JUNE 
30.  COMMODITY  COMMITMENTS  UNDER  OUT- 
STANDING CONTRACTS  AND  PROGRAMS  WILL 
FURNISH  BASIS  FOR  CONTINUING  OPERA- 
TIONS UNTIL  FURTHER  SITUATION  IS  CLARI- 
FIED. CONGRESS  HAS  AUTHORIZED  COM- 
MODITY CREDIT  TO  CONTINUE  ITS  1946 
SUGAR  PROGRAM  AND  HAS  SHOWN  WILLING- 
NESS AUTHORIZE  1947  SUGAR  PROGRAM. 
WILL  APPRECIATE  REPLY  BY  TELEGRAM  AS 
TO  YOUR  POLICY.  IN  VIEW  EXTENSION  SEC- 
OND WAR  POWERS  ACT  RATIONING  AND 
ALLOCATING  SUGAR  AND  MOLASSES  CON- 
TINUE IN  EFFECT  UNCHANGED. 
"SIGNED  BY  JAMES  H.  MARSHALL,  DIRECTOR." 
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The  Court:     What  is  the  date  of  that? 

The  Witness:     July  1st. 

The  Court:  Approximately  when  did  you  read  it  to 
the  defendant? 

The  Witness:  Sometime  between  10:00  in  the  morn- 
ing and  noon. 

The  Court:     What  date? 

The  Witness:     On  July  1st. 

Mr.  Carr:  I  am  going  to  move  to  strike  that,  not 
being  [97]  binding  at  all  on  the  defendant,  even  if  read 
to  him. 

It  does  not  go  to  show  intent  because  what  some  third 
party  may  think  of  whether  the  OPA  was  still  in  effect  or 
not  is  not  binding  on  this  defendant. 

Mr.  Strong:  If  your  Honor  please,  there  is  not  any 
question  of  anything  binding  on  the  defendant  involved 
in  this  telegram.  The  question  is  whether  this  defendant 
acted  willfully.  I  think  that  every  bit  of  evidence  which 
tends  to  show^  that  he  knew  what  he  was  doing  is  evidence 
which  is  in  support  of  the  term  "willfully"  in  the  statute. 

The  Court:  I  think  it  goes  more  to  the  weight  of  the 
testimony  rather  than  to  the  admissibility. 

For  that  reason  I  shall  deny  the  motion  to  strike.  I 
believe  under  the  new  rules  all  have  exceptions  to  the 
ruHng. 

Mr.  Carr:     That  is  right,  your  Honor. 

The  Court :  So  we  do  not  have  to  note  it  in  the  record. 
If  there  is  any  error  about  it,  I  shall  allow  exceptions  to 
all  my  rulings  to  both  sides. 

Mr.  Strong:     That  is  in  evidence,  your  Honor? 

The  Court:       Yes. 

The  Clerk:     Government's  Exhibit  11  in  evidence. 
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Mr.  Cam  Well,  now,  I  did  not  understand  that  the 
telegram  was  in  evidence.  I  understood  that  his  testi- 
mony is  in  the  record  without  the  telegram. 

The  Court:  It  is  more  convenient,  I  suppose,  for 
counsel  [98]  to  have  it  in  the  record  as  an  exhibit  if  fur- 
ther proceedings  should  be  taken,  Mr.  Carr. 

Mr.  Carr:  That  is  true,  your  Honor,  it  is  more  con- 
venient. 

Mr.  Strong:     I  will  withdraw  it,  your  Honor. 

Mr.  Carr:  I  hate  to  waive  so  many  of  these  funda- 
mental rules. 

The  Court:  The  Government  is  willing  to  withdraw 
it;  so  it  is  withdrawn. 

Mr.  Strong:  As  I  understand,  the  reading  of  the 
telegram  stands? 

The  Court:     It  is  in  the  record. 

Q.  By  Mr.  Strong:  Did  you  on  that  same  occasion 
have  any  discussion  with  the  defendant  Paul  Ziegler 
regarding  the  purchase  of  600,000  pounds  of  sugar? 

A.     Yes,  sir. 

The  Court:     How  long  will  this  witness  take,  counsel? 

Mr.  Strong:  Well,  I  think  he  will  finish  within  the 
next  five  minutes. 

The  Court:  All  right.  But  we  have  cross  examina- 
tion, too. 

Mr.  Strong:     May  I  proceed? 

The  Court:     Yes. 

Q.  By  Mr.  Strong:  Will  you  state  what  that  con- 
versation was? 

A.  Well,  Mr.  Ziegler  said  if  I  would  come  over,  he 
would  [99]  give  me  a  check  for  6,000  bags  of  sugar  to 
be  delivered.     So  in  the  afternoon  I  went  over  and  picked 
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up  the  sugar  check  and  took  orders  for  delivery  of  ap- 
proximately 2,800  bags  that  afternoon.  Then  there  was 
to  be  a  balance  stored  at  the  Union  Sugar  Company  in 
Betteravia  under  our  regular  storage  arrangement.  I 
picked  up  the  sugar  check,  turned  it  into  my  office,  to  my 
secretary,  and  ordered  out  the  sugar  for  the  West  Coast 
Supply  Company.  And  that  sugar  was  delivered  and 
that  was  then  paid  for,  and  that  was  the  transaction. 

Mr.  Carr:  Just  a  moment.  Your  Honor,  I  think  he 
is  making  a  statement  that  may  be  on  the  surface  a  con- 
clusion, and  I  object  to  this  traveling  over  the  whole  field 
there. 

The  Court:     Yes. 

Mr.  Strong:  May  we  strike  his  answer?  And  we 
will  start  again. 

The  Court:  Yes.  I  think  counsel  is  right.  It  may  be 
proper,  but  we  do  not  know. 

Q.  By  Mr.  Strong:  All  I  want  to  know  is  the  con- 
versation you  had  with  Mr.  Ziegler  after  you  read  the 
telegram  to  him. 

Did  you  have  any  conversation  with  him  as  to  any 
order  for  sugar?  A.     Yes. 

Q.  Will  you  state  what  he  said  and  what  you  said  on 
that  occasion?    [100] 

A.  Mr.  Ziegler  said  he  would  give  me  an  order  for 
6,000  bags  of  sugar.  1  thanked  him  for  it,  and  he  told 
me  that  I  could  pick  up  the  check  in  the  afternoon,  which 
I  did. 

Q.  Just  a  minute.  Was  that  the  end  of  the  conversa- 
tion in  the  morning?  A.     Yes. 

Q.  Will  you  state  how  many  pounds  each  bag  of  sugar 
is?  A.     100  pounds. 
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Q.     That  was  all  there  was  to  that  conversation? 

A.     Yes,  sir. 

Q.     Did  you  come  back  that  afternoon? 

A.  I  went  to  Mr.  Ziegler's  office  that  afternoon  to 
pick  up  the  ration  check. 

Q.     Which  Mr.  Ziegler?  A.     Mr.  Paul  Ziegler. 

Q.  I  show  you  Government's  Exhibit  No.  6  for  iden- 
tification and  ask  you  if  you  ever  saw  this  document  be- 
fore? A.     Yes,  sir. 

Q.     Will  you  state  when  and  where  you  saw  it? 

A.  I  saw  it  in  Mr.  Paul  Ziegler's  office  the  afternoon 
of  July  1st. 

Q.     Is  that  the  check  that  he  gave  you? 

A.     Yes,  sir. 

Q.     What  did  you  do  with  it? 

A.  Turned  it  into  my  office  for  forwarding  to  San 
[101]   Francisco. 

Q.  Will  you  look  at  that  check  and  state  whether  it 
appears  now  on  its  face  the  same  as  it  did  when  you  got 
it  from  Mr.  Paul  J.  Ziegler,  as  far  as  you  can  recall? 

A.  I  can  recall  that  it  did  not  have  ''West  Coast  Sup- 
ply Co."  on  it. 

Q.     That  is  the  typed  portion?  A.     Yes,  sir. 

Q.     Did  it  have  the  rest?  A.     Yes,  sir. 

Q.  Did  you  insert  the  words  "West  Coast  Supply 
Co."?  A.     No,  sir. 

Q.     Do  you  know  who  did?  A.     I  do  not,  sir. 

Q.  Did  you  subsequently  make  out  any  orders  or 
forms  of  orders  or  invoices  in  connection  with  the  pur- 
chase of  the  600,000  pounds  of  sugar? 

A.     I  didn't  personally.     My  office  did. 
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Q.     You  ordered  them  made  out? 

A.     Yes,  sir. 

Q.     Who  made  them  out?  A.     Miss  Damon. 

Mr.  Carr:  Your  Honor,  I  think  I  can  save  time  on 
this  next  item,  if  counsel  will  permit  me  to  interrupt. 

Mr.  Strong:     Yes,  surely.    [102] 

Mr.  Carr:  May  I  interrogate  the  witness  just  one  or 
two  questions? 

The  Court:     Yes. 

Voir  Dire  Examination. 
By  Mr.  Carr: 

Q.  I  understand  that  these  are  photostats  of  records — 
these  are  the  original  records  of  your  company,  is  that 
right?  A.     Yes,  sir. 

Q.     And  kept  in  the  ordinary  course  of  business? 

A.     Yes,  sir.     This  is  a  duplicate  of  the  original  copy. 

Q.  Can  you  tell  that  they  are  accurate?  Do  you  know 
if  they  are  accurate?  If  they  are,  why,  we  won't  raise 
any  question  as  to  the  foundation. 

If  Mr.  Strong  will  make  the  statement,  your  Honor, 
that  those  are  copies  of  actual  records  of  that  concern 
kept  in  the  ordinary  course  of  business,  I  shall  raise  no 
objection  to  them  insofar  as  the  foundation  is  concerned. 

Mr.  Strong:     I  will  so  state. 

The  Court:     Is  that  your  recollection? 

The  Witness:  I  would  state  to  the  best  of  my  knowl- 
edge that  they  are  correct,  sir. 

The  Court:  All  right.  The  stipulation  will  be  ap- 
proved. 

Mr.  Carr:  Those  are  just  the  shipments  of  sugar,  is 
that  right?    [103] 
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Mr.  Strong:  These  documents  constitute  the  papers 
which  go  to  completing  the  shipment  of  600,000  pounds  of 
sugar  which  was  ordered  through  this  witness  for  the 
West  Coast  Supply  Company. 

Mr.  Carr:     I  raise  no  question  as  to  the  foundation. 

The  Court:  All  right.  In  evidence.  The  stipulation 
will  be  approved. 

The  Clerk:  That  will  be  Government's  Exhibit  12  in 
evidence. 

(The  document  referred  to  was  marked  as  Govern- 
ment's Exhibit  No.   12  and  introduced  into  evidence.) 

Mr.  Carr:  Counsel  states  to  me  he  has  photostatic 
copies  here  of  the  freight  bills  and  delivery  receipts  from 
the  Union  Terminal  Warehouse.  And  I  want  to  say  in 
open  court  that  I  understand,  Mr.  Small,  those  are  the 
same  that  I  looked  at. 

Mr.  Strong:  The  name  is  "Strong."  They  are  the 
same  as  you  looked  at  and  are  photostatic  copies  of  the 
originals. 

Mr.  Carr:  If  he  states  as  counsel  in  this  case  that 
these  photostatic  copies  were  taken  and  they  were  kept 
in  the  regular  course  of  business  of  these  two  concerns, 
I  won't  require  the  witness  to  lay  the  foundation. 

Mr.  Strong:  I  have  the  originals  in  court  and  have 
the  witnesses  for  examination. 

The  Court:     The  stipulation  will  be  approved.    [104] 

Mr.  Carr:  I  am  merely  stipulating  to  eliminate  the 
calling  of  witnesses. 

The  Clerk:     Government's  Exhibit  13  in  evidence. 

The  Court:     12  are  the  invoices? 

Mr.  Carr:     12  are  the  invoices. 
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The  Court:  12  are  the  instruments  now  before  the 
clerk. 

Mr.  Strong:  13  has  the  freight  bills  and  station  rec- 
ords showing  transfer  of  sugar. 

Mr.  Carr:     Freight  bills,  and  what  do  you  call  them? 

Mr.  Strong:  Freight  bills  and  station  records.  14 
are  delivery  receipts  showing  delivery  of  the  sugar  to  the 
West  Coast  Supply  Company. 

The  Clerk:  These  are  Exhibits  12,  13  and  14  in  evi- 
dence, respectively. 

Mr.  Carr:  Have  they  gone  into  evidence?  No,  I 
didn't  understand  so. 

The  Court:     I  shall  permit  any  objection  you  have. 

Mr.  Carr:  Well,  your  Honor,  my  objection  is  simply 
this :  that  on  the  testimony  now  disclosed  by  the  witness 
he  has  testified  that  the  West  Coast  Supply  Company  is 
not  on  that  check,  and  this  makes  these  documents  wholly 
irrelevant,  not  admissible. 

Mr.  Strong:  I  submit  to  your  Honor  that  is  wholly 
immaterial  whether  the  name  "West  Coast  Supply  Com- 
pany" is  or  is  not  on  the  check.  The  Government  charges 
that  these  checks  [105]  were  issued  or  caused  to  be  issued 
by  and  on  behalf  of  this  company,  and  whether  they  are 
complete  in  a  technical  sense  from  a  negotiable  instrument 
standpoint  or  not  is  entirely  immaterial. 

H  the  defendants,  or  either  of  them,  by  their  action 
caused  somebody  else  to  insert  that  name,  they  are  just 
as  liable  for  that  insertion  as  though  they  did  it  them- 
selves. There  is  no  requirement,  as  a  matter  of  fact,  that 
we  show  that  "West  Coast  Supply  Company"  was  on 
there  or  was  not  on  there. 


136  Paul  J.  Ziegler  vs. 

(Testimony  of  Albert  F.  Leland) 

These  people  that  received  these  checks  received  them 
in  connection  with  the  purchase  of  sugar  from  the  West 
Coast  Supply  Company  for  the  delivery  of  sugar  to  the 
West  Coast  Supply  Company,  and  they  are  certainly 
documents  which  were  ration  documents  which  in  this 
case  were  handed  by  one  of  the  defendants  to  the  person 
on  the  stand  to  cover  that  particular  purchase  of  600,000 
pounds  which  was  delivered  to  the  West  Coast  Supply 
Company. 

Mr.  Carr:  Your  Honor,  I  want  to  be  sure  that  I  do 
not  leave  anything  undone.  I  think  I  ought  to  take  this 
opportunity  to  point  out  that  in  the  very  ration  order 
which  these  defendants  allay  you  find  some  definitions. 
You  find  on  the  last  page,  your  Honor,  section  24.1,  "defi- 
nitions," "check,"  paragraph   (5): 

"  'Check'  means  a  sugar  ration  check,  in  the  form  pre- 
[106]  scribed  by  the  Office  of  Price  Administration, 
drawn  by  a  depositor.  .  ." 

If  it  was  not  drawn  by  the  West  Coast  Supply  Com- 
pany, it  was  not  drawn  by  the  depositor. 

".  .  .  drawn  by  a  depositor  against  his  account  and 
made  payable  to  the  account  of  a  named  person." 

That  is  the  specific  definition. 

Let  me  just  read  you  one  or  two  other  definitions : 

"  'Depositor'  means  a  person  who  has  a  ration  bank 
account.  .  ." 

The  only  testimony  here  is  that  the  West  Coast  Supply 
Company  had  a  ration  account,  not  Ziegler. 

"A  person  shall  be  deemed  a  separate  depositor  with 
respect  to  each  of  his  accounts." 

Now,  turning  over  to  the  next  page  and  getting  to  sec- 
tion (15)  of  the  Ration  Order,  the  word  "Issue." 
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''  Tssue'  when  used  with  respect  to  a  check,  means  the 
deHvery  of  a  completed  check  to  the  person  to  whose 
account  the  check  is  made  payable." 

I  submit  that  the  testimony  here  is  there  was  no  West 
Coast  name  on  the  check.  There  is  no  evidence  that 
Ziegler  has  an  account.  The  check  was  not  completed 
when  it  was  issued.  It  is  not  a  check  within  the  meaning 
of  the  Ration  Order. 

Mr.  Strong:  I  submit,  your  Honor,  that  if  that  is  all 
[107]  true,  then  we  are  now  witnessing  a  very  simple 
device  for  obtaining  sugar  without  ration  currency. 

Mr.  Carr:  That  isn't  the  charge.  Just  a  moment. 
He  is  not  charged  here,  your  Honor,  with  using  any 
device  for  obtaining  sugar. 

There  are  specific  charges  in  this  case.  We  are  here  to 
meet  those  charges,  not  some  other  charges. 

The  Court:  I  think  it  is  a  matter  of  argument,  gen- 
tlemen, for  this  reason:  That  is  testimony  here  which 
shows  that  there  was  no  objection  made  to  the  bank  when 
they  were  advised  of  the  withdrawal  of  sugar  rationing 
against  the  account.  I  think  that  would  be  a  matter  of 
argument  by  the  defense  and  by  the  Government  as  to 
whatever  interpretation  they  desire  on  it. 

I  will  overrule  the  objection. 

Mr.  Strong:  As  I  understand,  these  three  documents 
— 12,  13  and  I A — are  now  in  evidence? 

The  Court:  In  evidence,  subject  to  the  objection  of 
Mr.  Carr. 

(The  documents  referred  to  were  marked  Government's 
Exhibits  Nos.  12,  13  and  14  and  were  introduced  in  evi- 
dence.) 
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Mr.  Strong:  May  I  have  that  statement  read?  I  did 
not  hear  you. 

(Record  read  by  the  reporter.) 

Mr.  Carr:  Are  you  speaking  with  reference  to  12,  13 
and    [108]    14? 

The  Court:     12,  13  and  14. 

Mr.  Strong :  Your  Honor,  I  see  it  is  nearly  5 :00 
o'clock.  I  do  not  think  the  cross  examination  will  be 
finished  by  5  :00. 

The  Court:  That  is  what  I  was  fearful  of  when  I 
made  the  suggestion  a  few  minutes  ago. 

Ladies  and  gentlemen  of  the  jury,  remember  the  ad- 
monition I  have  heretofore  given  you.  Do  not  discuss 
this  matter  among  yourselves  and  do  not  permit  anyone 
to  discuss  it  with  you.  Do  not  discuss  the  merits  of  the 
controversy  until  it  is  finally  submitted  to  you  under  the 
instructions  of  the  court. 

We  will  take  a  recess  until  10:00  o'clock  tomorrow 
morning. 

Mr.  Carr:  May  we  have  the  witnesses  brought  back 
and  instructed  to  return?  Or  may  I  say  that  to  them  on 
your  behalf. 

The  Court:  I  think  they  will  return  if  you  express 
that  for  the  court. 

Mr.  Carr:     Thank  you. 

(Whereupon,  at  5:00  o'clock  p.  m.  an  adjournment  was 
taken  until  10:00  o'clock  a.  m.,  February  5,  1947.) 
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Los  Angeles,  California,  Wednesday,  February  5,  1947, 
10:00  A.  M. 

The  Court:     Mr.  Cross,  call  the  calendar. 

The  Clerk:  Yes,  your  Honor.  No.  19,106  Criminal, 
United  States  against  West  Coast  Supply  Company,  a 
partnership,  and  Paul  J.  Ziegler,  for  further  jury  trial. 

Mr.   Strong:     Ready  for  the  Government. 

Mr.  Carr:     Ready  for  the  defendants. 

The  Court:     Stipulate  the  jury  is  present? 

Mr.   Carr:     So  stipulated. 

Mr.  Strong:     So  stipulated. 

The  Court:     Stipulate  the  defendant  is  in  court? 

Mr.  Strong:     So  stipulated. 

The  Court:     You  may  proceed. 

Mr.  Strong:  Your  Honor,  may  I  at  this  time,  before 
I  put  the  witness  back  on  the  stand,  call  another  witness 
who  is  ill  at  this  time? 

The  Court:     You  may  proceed. 

Mr.  Strong:     Mr.  Pool. 

KENNETH  E.  POOL, 

called  as  a  witness  by  the  Government,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name? 

The  Witness:     Kenneth  E.  Pool,  P-o-o-1.    [110] 

Mr.  Strong:  I  think  there  are  two  witnesses  in  the 
court  room,  your  Honor.  I  believe  they  should  be  ex- 
cluded. 

The  Court:  Are  there  any  witnesses  testifying  on 
either  side  of  this  case  in  the  court  room?  The  bailiff 
will  show  you  where  you  may  retire  to.  And  the  bailifif 
will  excuse  you. 


140  Paul  J.  Ziegler  vs. 

(Testimony  of  Kenneth  E.  Pool) 

Mr.  Carr:  You  don't  need  to  excuse  Mr.  Leland  who 
was  on  the  stand. 

The  Court:     He  has  testified  already. 

Mr.  Carr:     We  don't  insist  on  his  leaving. 

The  Court:     You  may  remain,  then. 

Direct  Examination. 
By  Mr.  Strong: 

Q.     What  is  your  occupation? 

A.  I  am  employed  by  the  State  Department  of  Public 
Health,  bureau  of  Food  and  Drug  Section  as  an  inspector. 

Q.     How  long  have  you  had  that  job? 

A.     Since  January  the  29th,  1936.     That  is  11  years. 

Q.  In  your  capacity  which  yoii  have  just  described 
have  you  ever  had  occasion  to  deal  with  the  defendant 
Paul  J.  Ziegler?  A.     I  have. 

Q.  Did  you  ever  discuss  with  Mr.  Paul  J.  Ziegler 
what  his  capacity  is  in  the  West  Coast  Supply  Company? 

A.     Yes,  sir,  I  have,  on  several  occasions.    [Ill] 

Q.  When  was  the  first  time  that  you  discussed  it  with 
him?  A.     September  13,  1943. 

Q.  Was  that  in  connection  with  a  proceeding  of  any 
kind? 

A.  That  was  in  connection  with  an  inspection  made  of 
the  factory  at  that  time  and  the  subsequent  destruction 
of  some  nut  meats  that  were  contaminated  with  filth. 

Q.     What  factory  was  that? 

The  Court:     I  think  that— 

The  Witness:     West  Coast  Supply  Company. 

Mr.  Carr:  May  I  inquire,  what  is  the  purpose  of  this 
testimony  ? 
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The  Court:  I  do  not  suppose  that  counsel  on  either 
side  could  be  asked  to  disclose. 

Mr.  Carr:  I  will  object,  wholly  collateral,  collateral 
issues.  It  is  raising  issues  that  are  not  involved  in  the 
indictment,  and  it  is  working  solely  for  the  prejudice  of 
this  defendant  to  bring  up  something  about  some  com- 
plaint  or  something  to  do  with  some  food  and  drug  or 
health  department  matter. 

The  Court:  That  part  of  it  may  be  stricken  out.  But 
your  request  that  he  disclose  at  this  time  what  the  witness 
is  going  to  testify  to  will  be  denied. 

The  other  matter  will  be  stricken  out.    [112] 

Mr.  Strong:  We  are  not  interested  in  the  other  mat- 
ters, your  Honor. 

The  Court:  All  right,  it  is  stricken  out.  The  jury  is 
instructed  to  disregard  it. 

Q.  By  Mr.  Strong:  Who  was  present  at  the  time  of 
that  discussion  with  the  defendant  Paul  J.  Ziegler? 

A.     Who  was  present  besides  Mr.  Ziegler,  you  say? 

Q.     Yes,  and  you,  A.     No  one  else. 

Q.     Where  did  it  take  place? 

A.  It  took  place  on  the  premises  of  the  West  Coast 
Supply  Company  at,  I  think  it  is,  1252  Long  Beach 
Boulevard.  I  can  give  you  the  exact  address  here.  1654 
Long  Beach  Boulevard. 

Q.  With  reference  to  Mr.  Ziegler's  capacity  in  the 
West  Coast  Supply  Company,  will  you  state  what  you 
said  and  what  he  said? 

Mr.  Carr :  I  object  to  that  as  being  far  beyond  the 
time  this  crime  charged  here  is  in  1946.  He  has  related  a 
conversation  back  in  1943.  I  object  to  it  as  being  wholly 
without  the  issue  of  the  case,  premature  and — 
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The  Court:  I  will  sustain  that  objection.  This  is 
1943.  We  are  not  interested  in  what  the  relation  was  in 
1943. 

Mr.  Strong:  Your  Honor,  may  I  submit  if  we  estab- 
lish a  relation  once  existing,  I  believe  that  there  is  a  pre- 
sumption  [113]   that  it  continues. 

The  Court:     Not  in  a  criminal  case. 

Q.     By  Mr.  Strong:     Did  you  have  conversation — 

The  Court:  There  is  no  presumption  against  a  de- 
fendant in  a  criminal  case. 

]\lr.  Strong:  Not  a  presumption  against  a  defendant 
but  a  presumption  of  continuing  fact. 

The  Court:  That  would  be  against  him,  counsel.  I 
will  sustain  the  objection. 

Q.  By  Mr.  Strong:  Did  you  have  any  conversations 
with  the  defendant  at  any  more  recent  date  regarding  the 
status  of  the  West  Coast  Supply  Company? 

A.     January  the  11th,  1944,  was  the  next  occasion. 

Q.     What  was  the  last  occasion? 

A.     The  last  one  in  I\larch  13,  1945. 

Mr.  Strong:  I  submit,  your  Honor,  I  wanted  to  ask 
the  same  question  as  to  that  date. 

The  Court:     March,  1945? 

]\lr.  Carr:     The  same  objection,  your  Honor. 

The  Court:  No,  I  shall  permit  that.  That  is  near 
enough  to  the  period  here. 

Mr.  Carr:  May  I  further  object  on  the  ground  that 
you  cannot  prove  a  partnership  by  any  act  or  declaration 
of  an  agent. 

The  Court:     How  would  you  prove  it?    [114] 

Mr.  Carr:  W^ell,  your  Honor,  if  you  want  the  authori- 
ties— 
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The  Court :  How  would  you  prove  it  ?  Here  are  two 
men  that  formed  a  partnership.  Now,  an  agency  cannot 
be  proved  by  an  agent's  statement  or  declaration.  But  if 
a  man  formed  a  partnership  or  owned  the  property,  he 
can  state  it. 

Mr.  Carr:  He  has  offered  to  prove,  as  I  understand 
the  testimony,  the  partnership  relation.  You  cannot  prove 
the  partnership  relation  by  the  act  or  declaration  of  some- 
one who  is  supposed  to  act  in  behalf  of  the  partnership. 

The  Court:  One  partner,  then,  cannot  say  he  is  a 
partner  ? 

Mr.  Carr:  If  he  is  on  the  stand,  yes,  he  can  testify. 
But  you  cannot  take  his  act  or  declaration  and  prove  that 
he  is  a  partner  by  that  act  or  declaration.  That  is  exactly 
what  counsel  is  trying  to  do. 

The  Court:  How  would  you  prove  it?  Suppose  two 
men  say,  "We  are  partners,"  and  make  that  statement  to 
you?  And  you  say,  ''Well,  they  have  told  me  they  are 
partners." 

How  would  you  prove  it  ?    There  is  no  way  to  prove  it. 

Mr.  Carr:  Yes,  your  Honor,  you  can  prove  it.  For 
instance,  in  a  civil  case  you  can  call  one  of  the  partners. 

The  Court:     That  will  not  prove  it. 

Mr.  Carr:     In  a  criminal  case — 

The  Court:  Now,  wait.  That  would  not  prove  it  be- 
cause you  say  that  the  declaration  of  one  partner  is  not 
sufficient;  so  if  he  is  on  the  stand,  that  would  not  prove 
it.    [115] 

Mr.  Carr:  That  is  a  different  proposition.  If  he  is 
on  the  stand,  he  can  testify. 

The  Court:     Not  under  your  statement. 
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Mr.  Cam     Of  course  he  can. 

The  Court:  Of  course  he  cannot  because  it  is  assumed 
that — of  course,  it  does  not  have  the  dignity  of  an  oath — 
that  men  speak  the  truth. 

Mr.  Carr:  I  submit  my  objection  is,  your  Honor, 
that  you  cannot  offer  testimony  of  an  act  or  declaration  of 
Mr.  Ziegler  to  bind  the  West  Coast  Supply  Company. 
That  is  my  objection. 

The  Court:  The  objection  is  there  is  no  way  to  prove 
a  partner  in  a  criminal  case.     It  will  be  overruled. 

Q.  By  Mr.  Strong:  Will  you  state  the  conversation 
on  that  date,  just  with  reference  to  what  I  asked? 

A.     March  13,  1945? 

Q.     Yes.  A.     At  that  time — 

Mr.  Strong:  May  I  have  that  stricken,  your  Honor? 
I  would  like  to  lay  a  clearer  time  foundation. 

The  Court:     All  right. 

Q.     By  Mr.  Strong:     Where  did  this  take  place? 

A.  This  took  place  in  the  same  premises  referred  to 
as  1654  Long  Beach  Boulevard  in  the  City  of  Los  An- 
geles, the  West  Coast  Supply  Company.    [116] 

Q.     Who  was  present  besides  you  and  Mr.  Ziegler? 

A.  Just  myself  and  Mr.  Ziegler  at  that  particular 
time.     Sometime  later  on  there  was  someone  else. 

Q.     Just  at  that  time. 

A.     Just  at  this  time,  that  is  right. 

Q.     Will  you  now  state  what  was  said? 

A.  Mr.  Raymond  Ziegler — ^you  don't  want  any  other 
part  of  the  conversation  here,  do  you?  Just  as  to  the 
partnership  ? 
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Q.     Yes. 

A.  He  stated  that  he  was  a  partner,  owner-partner  of 
the  West  Coast  Supply  Company. 

Q.     Talking  about  Mr.  Paul  Ziegler? 

A.     Mr.  Paul  Ziegler,  yes. 

Q.     Who  stated  it?  A.     Mr.  Paul  Ziegler. 

Q.     How  did  that  conversation  arise? 

A.  It  occurred  over  the  sanitary  conditions  in  the 
plant. 

Mr.  Strong:     Just  a  minute. 

The  Court:     Strike  that  out. 

Q.  By  Mr.  Strong:  Just  a  minute.  Had  you  asked 
him  or — 

A.  Yes,  I  had  asked  him  who  owned  the  firm.  He 
said  that  it  was  still  a  partnership  of  Paul  Ziegler,  Ray- 
mond  [117]   Ziegler  and  Allan  Ziegler. 

Mr.  Strong:     That  is  all. 

Cross  Examination. 
By  Mr.  Carr : 

Q.     He  did  not  mention  his  father  to  you? 

A.     I  beg  your  pardon,  sir? 

Q.     He  did  not  mention  his  father? 

A.     No,  I  don't  think  he  did  at  that  time. 

Q.  How  long  have  you  been  in  contact  with  the  West 
Coast  Supply  Company  in  your  so-called  official  capacity? 

A.     Oh,  three  or  four  years,  maybe  a  little  longer. 

Q.     Did  you  ever  meet  Mr.  John  Ziegler? 
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A.  John  Ziegler?  No,  I  don't  recall  any  John  Ziegler. 
I  know  someone  by  that  name  but  no  connection  with  the 
West  Coast. 

Q.  You  did  not  know  that  Mr.  John  Ziegler  was  a 
member  of  the  West  Coast  Supply  Company? 

Mr.  Strong:  I  object  to  that,  your  Honor.  That  is  a 
fact  not  in  evidence. 

The  Court:  This  is  cross  examination.  Counsel  is 
entitled  to  go  into  all  those  questions. 

Mr.  Strong:     I  withdraw  it. 

The  Court:     Repeat  counsel's  question. 

(Question  read  by  the  reporter.)     [118] 

The  Witness :     No. 

Q.  By  Mr.  Carr:  How  many  conversations  do  you 
say  you  had  with  Mr.  Paul  Ziegler? 

A.     How  many  conversations  have  I  had  with  him? 

Q.     Yes.  A.     On  one  occasion  or  the  other? 

Q.     Approximately.  A.     Oh,  five  or  six. 

Q.  Each  time  you  talked  about  the  partnership,  did 
you?  A.     No,  not  on  each  occasion. 

Q.  How  many  times  did  you  discuss  the  partnership 
relation?  A.     Three. 

Q.     Three  different  times?  A.     That  is  right. 

Mr.  Carr:     That  is  all. 
The  Court:     That  is  all. 

Mr.  Carr:  May  I  just  ask  one  further  question?  I 
am  sorry,  your  Honor. 
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The  Court:  Just  a  minute,  Mr.  Pool.  You  may  stand 
right  there. 

Q.  By  Mr.  Cam  What  is  the  registration  you  have, 
what  firm  name?  A.     West  Coast  Supply  Company. 

Q.     What  other  registration  do  you  have?    [119] 

A.     In  my  records  here? 

Q.     Yes.  A.     None. 

Mr.  Carr:  Maybe  he  had  better  take  the  stand,  your 
Honor. 

The  Court:     All  right,  take  the  stand. 

The  Witness:  That  is  all:  West  Coast  Supply  Com- 
pany. 

Q.     By  Mr.  Carr:     Do  you  list  the  partners  there? 

A.     Yes. 

Q.     In  your  file?  A.     Yes,  that  is  right. 

Q.     Who  do  you  list  as  partners? 

A.     Paul  Ziegler,  J.  H.  Ziegler — 

Q.     J.  H.  Ziegler?  A.     J.  H.  Ziegler. 

Q.     That  is  John  Ziegler,  is  it  not? 

A.     I  don't  know. 

Q.     All  right.     Who  else? 

A.     R.  M.  Ziegler,  A.  S.  Ziegler. 

Mr.  Carr:     That  is  all. 

Mr.  Strong:     That  is  all. 

The  Court:     That  is  all. 

(Witness  excused.) 
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ALBERT  F.  LELAND   (Recalled) 
Direct  Examination  (Resumed) 

By  Mr.  Strong:     [120] 

Q.  You  are  the  same  Mr.  Leland  who  testified  here 
yesterday?  A.     Yes,  sir. 

Q.  After  receiving,  as  you  testified,  the  order  for 
the  sugar  from  Mr.  Paul  Ziegler  what  did  you  do? 

A.  Phoned  the  sugar  refinery,  Union  Sugar  Company, 
and  gave  them  instructions  to  deliver  it. 

Q.     Did  you  have  invoices  made  out? 

A.     Well,  the  office  had  invoices  made  out,  yes,  sir. 

Q.  Did  you  supply  any  of  the  information  contained 
on  the  invoices? 

A.     No.     That  is  all  a  matter  of  sugar  record. 

Q.  Well,  here  showing  you  Government's  Exhibit  12, 
did  you  supply  your  office  with  any  of  the  information 
on  that? 

A.  Yes.  I  told  them  to  ship  to  West  Coast  Supply 
Company. 

Q.  Who  had  ordered  the  sugar  to  be  shipped  to  the 
West  Coast  Supply  Company?    Anyone? 

A.     Mr.  Ziegler. 

Q.     That  is,  Paul  J.  Ziegler? 

A.     Paul  J.  Ziegler,  yes,  sir. 

Q.  Now,  then,  as  I  recall  you  testified  that  you  re- 
ceived a  sugar  ration  check  from  Mr.  Paul  J.  Ziegler? 

A.     Yes,  sir. 

Q.  Was  that  in  connection  with  this  transaction  or 
[121]  another  one?         A.     This  transaction. 
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Q.  You  stated,  I  believe,  that  Government's  Exhibit 
6  for  identification  was  the  check  which  he  gave  you? 

A.     Yes,  sir. 

Mr.  Strong:  I  offer  this  check  in  evidence,  your 
Honor,  as  Government's  Exhibit  6. 

Mr.  Carr:  I  object  on  the  ground  that  it  has  been 
altered.  The  testimony  shows  it  has  been  altered.  It  is 
not  binding  on  either  the  West  Coast  Supply  Company 
or  on  Paul  J.  Ziegler;  for  the  further  reason  that  under 
the  ration  order,  Third  Revised  Ration  Order  No.  3,  it 
is  not  a  check  issued  under  paragraph  (15)  of  section 
24.1,  also  under  paragraph  (5),  section  24.1,  and  para- 
graph (9)  of  section  24.1,  all  because,  your  Honor,  first 
of  all,  it  is  not  a  ration  check;  it  is  not  on  an  account,  not 
drawn  by  a  depositor  on  a  ration  account.  It  is  wholly 
immaterial,  collateral  to  all  of  the  issues  in  this  case. 

The  Court:  The  check  reads  ''Ration  Check — The 
United  States  of  America — Office  of  Price  Administra- 
tion— Transfer  to  the  sugar  ration  bank  account  of  Union 
Sugar  Co. — 600,000  pounds  of  sugar." 

With  reference  to  the  alteration,  Mr.  Carr,  will  you 
direct  the  court's  attention  to  what  you  claim  is  an  alter- 
ation?   [122] 

Mr.  Carr:  I  direct  the  court's  attention  to  the  fact 
that  the  witness  has  testified  that  the  name  "West  Coast 
Supply  Company"  did  not  appear  there  at  the  time  he 
received  the  check.  Someone  after  delivering  the  check 
has  altered  the  check  by  adding  to  it  "West  Coast  Supply 
Company." 
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The  ration  order  specifically  prevents  the  transfer  of 
a  check  after  it  is  altered.  May  I  refer  your  Honor  to 
section  15.7,  Revised  Ration  Order  No.  3,  which  reads  as 
follows : 

"No  check  which  has  been  altered  .  .  .  mutilated  or 
partially  destroyed,  or  which  contains  an  erasure,  may  be 
issued,  transferred  or  deposited.  A  person  who  holds 
such  a  check  ..." 

To-wit,  this  gentleman  or  his  concern. 

".  .  .  shall  return  it  to  the  issuer  with  a  request  for  a 
new  check.  .  ." 

And  so  on  down  to  paragraph  (h).  I  had  better  read 
the  whole  paragraph. 

"(h)  How  altered  and  lost  checks  replaced.  A  de- 
positor to  whom  an  altered  .  .  .  mutilated  or  partially  de- 
stroyed check  issued  by  him  is  returned  or  who  receives 
a  request  for  the  replacement  .  .  .  may  issue  a  new  check. 
If  he  does  so.  .  ." 

Then  it  goes  on  to  say  what  he  must  do  to  cancel  it. 

Now,  very  specifically  under  everyone  of  those  defini- 
tions and  regulations  the  check  could  not  be  passed.  It 
was  an  [123]  altered  check.  If  you  add  a  name  to  a 
check,  you  alter  it. 

Mr.  Strong:     May  I  be  heard  on  that,  your  Honor? 

The  Court:     Yes. 

Mr.  Strong:  May  I  use  those  regulations,  please,  Mr. 
Carr? 

Mr.  Carr:     I  suppose  so. 
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Mr.  Strong:  Thank  you.  The  provisions  which  Mr. 
Carr  read,  in  effect,  make  it  illegal  for  Mailliard  & 
Schmieden  to  handle  the  check  as  they  did,  possibly.  But 
the  mere  fact  that  someone  else  may  have  committed  a 
violation  does  not  absolve  anyone  else  who  committed  a 
violation. 

In  this  particular  instance,  your  Honor,  the  check,  as 
the  witness  testified,  was  given  to  him  by  this  defendant 
as  the  sugar  ration  check  covering  the  purchase  of  600,000 
pounds  of  sugar  which  these  documents  which  are  in 
evidence.  Government's  Exhibits  12,  13  and  14,  indicate. 

Mr.  Carr:  I  don't  believe  they  were  in  evidence.  May 
I  interrupt?    Were  they  in  evidence? 

Mr.  Strong:     By  stipulation. 

Mr.  Carr:  I  will  have  to  assign  that  as  error,  your 
Honor.  I  did  not  stipulate  that  those  documents  could 
go  in  evidence.  I  stipulated  that  no  foundation  was  re- 
quired and  that  in  the  ordinary  course  of  business  they 
were  kept  as  records.  But  I  specifically  objected  to  them 
on  other  grounds.    [124] 

I  do  not  think  counsel  ought  to  mis-state  that. 

Mr.  Strong:  My  impression  was  that  your  Honor 
admitted  them  in  evidence  and  that  they  are  so  marked. 

The  Court:  Well,  that  is  not  Mr.  Carr's  point.  The 
point  is  to  have  the  record  show  what  the  stipulation  was 
and  save  his  objection. 

Mr.  Strong:  Yes.  But  I  believe  your  Honor  admitted 
them  over  the  objection. 
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Mr.  Carr:  That  may  be  true.  I  don't  know.  I  did 
not  so  understand. 

The  Court:  We  will  have  the  record  show  as  to  pro- 
tect the  defendant's  rights. 

Mr.  Strong:     I  have  no  objection  to  that,  your  Honor. 

Mr.  Carr :  If  they  are  offered,  may  I  be  sure  that  that 
objection  applies? 

The  Court:  Yes,  that  objection  applies  to  Exhibits 
12,  13  and  14.  They  are  in  evidence.  All  right,  proceed, 
Mr.  Strong. 

Mr.  Strong:  As  I  was  saying,  your  Honor,  the  sugar 
as  shown  by  these  documents,  was  actually  transferred  to 
the  West  Coast  Supply  Company  and  received  by  it,  so 
that  there  is  not  any  question  of  that  fact  that  this  par- 
ticular check,  which  is  being  questioned  now,  was  specifi- 
cally handed  to  this  witness  as  the  ration  check  to  cover 
this  transaction,  this  sugar  transaction.     [125] 

I  submit  to  your  Honor  that  under  those  circumstances 
it  does  not  make  any  difference  whether  the  defendant 
Paul  J.  Ziegler  did  or  did  not  place  the  name  "West  Coast 
Supply  Company"  upon  the  check,  since  that  check,  re- 
gardless of  whether  it  had  that  name,  was,  in  fact,  the 
ration  check  being  used  by  the  defendant,  as  was  testified 
here,  to  cover  the  particular  transaction  which  was  an 
order  given  by  him  for  sugar  to  be  delivered  to  the  West 
Coast  Supply  Company  and  which  sugar  was  actually  so 
delivered. 
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Under  those  circumstances  I  do  not  think  it  makes  any 
difference  as  to  when  that  name  "West  Coast  Supply 
Company"  got  there,  even  assuming  it  was  not  there 
when  the  defendant  Paul  J.  Ziegler  handed  over  the  check, 
since  the  intent  and  purpose  of  that  check  and  the  sub- 
stance of  the  entire  transaction  here  was  to  obtain  sugar 
which  could  be  obtained  only  with  the  use  of  a  ration 
check,  and  this  was  the  ration  check  that  was  handed  over. 

If  the  defendant  or  anyone  else  failed  to  insert  on  that 
check  certain  material,  which  the  law  requires  should  be 
present,  that  does  not  absolve  him  from  having  used  a 
ration  check  upon  an  account  in  which  there  was  not  suf- 
ficient credit  to  cover  the  check,  assuming  that  he  knew 
it,  which  I  will  show  later. 

However,  the  fact  is  that  he  himself  is  using  this  check 
for  this  purpose  and,  consequently,  that  check  ought  to  be 
[126]  admitted  in  evidence  since  that  is  the  basis  of  the 
transaction  and  the  basis  of  the  action  of  the  sugar  dealer 
here  in  actually  transferring  the  sugar. 

The  Court:     I  will  withdraw  my  ruling  on  it  for  the 
present. 

Mr.  Carr:  I  want  to  add  one  objection,  your  Honor, 
I  failed  to  add. 

The  Court:     All  right. 

Mr.  Carr:  That  is,  there  has  been  no  proof  whatso- 
ever to  connect  or  to  show  the  authority  or  the  knowledge 
of  the  partnership  to  authorize  whoever  it  was  to  place 
that  name  on  the  check. 
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I  object  to  it  on  that  further  ground. 

The  Court:  That  objection  goes,  then,  particularly  to 
the  partnership? 

Mr.  Carr:     Yes,  your  Honor. 

The  Court:  Yes.  That  is  a  good  objection  as  to  the 
partnership. 

Mr.  Strong:  In  that  respect,  we  have  the  testimony  of 
the  last  witness  who  testified  that  this  defendant  said  he 
was  a  partner  in  the  partnership,  and  we  have  an  au- 
thorization card  which  shows  that  he  is  one  of  the  author- 
ized signatures.  I  think  that  that  check  would  be  a  good 
check,  regardless  of  whether  it  has  a  partnership  relation 
between  the  defendants  or  not  and  since  he  did  an  un- 
authorized act,  since  the  act  [127]  prohibits  anyone  from 
doing  that. 

The  Court:  You  have  not  established  any  of  the  sig- 
natures on  Exhibit  2. 

Mr.  Strong :  Oh,  no,  I  have  not  established  any  of  the 
signatures.  But  I  have  established,  I  believe,  through 
the  first  witness  that  the  account  ledger  sheets  were  sent 
to  the  West  Coast  Supply  Company  covering  all  the 
transactions  being  carried  on  pursuant  to  the  signatures 
on  this  card  and  that  those  transactions  were  never  com- 
plained of;  that  the  account  was  credited  and  debited 
as  shown.  There  was  never  any  objection  on  the  part  of 
any  of  the  partners  or  anybody  to  the  transactions  being 
carried  out  pursuant  to  this  card. 


United  States  of  America  155 

(Testimony  of  Albert  F.  Leland) 

The  Court :     I  will  withhold  my  ruling  for  the  present. 

Proceed,  counsel. 

Q.  By  Mr.  Strong:  What  did  you  do  with  the  check 
after  you  got  it?  A.     Turned  it  in  to  the  office. 

Q.     To  whom  did  you  give  it? 

A.     Miss  Damon,  my  secretary. 

Q.     Who?  A.     Miss  Damon,  my  secretary. 

Mr.  Strong:  May  I  have  that  check,  your  Honor? 
Thank  you. 

Q.  By  Mr.  Strong:  That  is  Government's  Exhibit 
No.  6  for  identification?    [128]  A.     Yes,  sir. 

Q.     That  is  the  last  you  saw  of  it?  A.     Yes,  sir. 

Mr.  Strong:     That  is  all. 

Cross  Examination. 
By  Mr.  Carr: 

Q.  Mr.  Leland,  you  have  known  Paul  Ziegler  for 
some  time,  have  you  not?  A.     Yes   sir. 

Q.     Done  business  with  him  over  a  period  of  years? 

A.     Yes,  sir. 

Q.     How  long  would  you  say? 

A.     I  would  say  approximately  three  years. 

Q.  Did  you  know  Mr.  Ziegler  when  he  was  practicing 
law?  A.     No,  sir. 

Q.  Do  you  recall  about  what  time  it  was  he  came 
down  and  started  to  be  around  the  West  Coast  Supply 
Company? 

A.  I  don't  recall  accurately.  I  think  it  was  either 
1942  or  '43. 


156  Paul  J.  Ziegler  vs. 

(Testimony  of  Albert  F.  Leland) 

Q.  Prior  to  July  1,  1946,  you  had  had  several  con- 
versations with  Mr.  Ziegler  respecting  the  possibility  of 
getting  sugar,  had  you  not?  A.     Yes,  sir.    [129] 

Q.  Is  it  not  a  fact,  Mr.  Leland,  that  Mr.  Ziegler  had 
told  you  along  about,  oh,  the  latter  part  of  June  that  he 
rather  expected  the  OP  A  to  die  out  and  not  be  renewed 
and  if  that  happened  he  wanted  you  to  be  in  a  position  to 
get  him  some  sugar?  A.     Yes,  sir. 

Q.  And  you  discussed  with  him  on  two  or  three  oc- 
casions at  least  the  possibility  that  should  that  event 
occur,  should  the  Act  not  be  renewed,  that  you  could  get 
substantial  amounts  of  sugar  for  him? 

A.     Yes,  sir,  we  had  sugar  to  sell. 

Q.  Do  you  recall  the  Price  Control  Act,  or  the  Act, 
terminated  on  June  30,  1946?  A.     The  OPA? 

Q.     Yes.  A.     Yes. 

Q.  Did  Mr.  Ziegler  call  you  on  that  day  about  the 
possibility  of  getting  sugar? 

A.  _  I  don't  recall  that  he  did  that  day,  sir. 

Q.  But  he  did  call  you  the  first  thing  on  July  1st,  the 
day  after  the  Act  terminated?  A.     Yes,  sir. 

Q.     And  asked  you  how  much  sugar  you  could  get? 

A.     Yes,  sir. 

Q.  So  ultimately  it  ended  up  that  you  got  him  6,000 
[130]  bags? 

A.  No,  sir.  I  read  him  the  telegram  I  had  received 
stating  that — I  can't  remember  the  exact  phraseology  of 
it  without  seeing  the  wire  again — stating  that  the  sugar 
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rationing  was  still  in  effect  as  notified  by  the  Union  Sugar 

Company. 

Q.  Is  it  not  a  fact  at  that  time  that  Mr.  Ziegler  said 
to  you  that  he  was  not  bound  by  what  that  telegram 
said;  that  it  was  his  opinion  and  he  believed  that  the  OPA 
was  out  of  existence? 

A.  Yes,  I  believe  he  did.  But  I  said  I  was  bound  by 
the  telegram. 

Q.  In  other  words,  you  felt  that  because  of  orders 
from  your  concern  that  you  ought  to  get  some  kind  of 
ration  document?  A.     Yes,  sir. 

Q.  But  Mr.  Ziegler  took  the  position  that  there  was 
no  OPA,  did  he  not?  A.     I  presume  that  he  did  sir. 

Q.     Well,  he  told  you  that,  didn't  he?  A.     Yes. 

Q.  When  he  gave  you  this  check  it  was  after  you  and 
he  had  discussed  the  matter  of  whether  or  not  the  OPA 
was  still  in  existence? 

A,     Well,  we  discussed  that  in  the  morning.    [131] 


Q 

A 
Q 

was 
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This  transaction  occurred  on  July  1st? 

Yes,  sir. 

What  time  of  the  morning  would  you   say  that 


Well,  I  would  say  it  was  probably  around  between 
10:00  and  11:30  sometime. 

Q.  Mr.  Leland,  do  you  recall  Mr.  Ziegler  in  that  con- 
versation saying  to  you  that  the  telegram  was  incon- 
sistent on  its  face  because  the  Act  was  terminating,  the 
Price  Control  Act  was  terminating,  and  if  it  was  ter- 
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minating  the  OPA  could  not  continue  to  exist?     Do  you 

recall  his  saying  that? 

A.  I  don't  remember  just  what  he  said.  I  remember 
that  he  questioned  the  telegram. 

Mr.  Carr:     That  is  all. 

Redirect  Examination. 
By  Mr.  Strong: 

Q.  After  he  questioned  the  telegram  you  insisted  that 
you  had  to  have  a  ration  check?  A.     Yes.  . 

Q.  And  after  he  questioned  the  telegram  you  got  an 
order  for  600,000  pounds  of  sugar?  A.     Yes. 

Q.     For  the  West  Coast  Supply  Company? 

A.     Yes. 

Q.  When  you  insisted  upon  a  check  Mr.  Ziegler  gave 
you  a  ration  check?    [132] 

A.  No.  It  wasn't  any  insisting.  He  said,  "Come 
over  and  get  the  check  in  the  afternoon,"  which  I  did, 
sir. 

Q.  That  is  the  check  which  is  Government's  Exhibit 
6  for  identification?  A.     Yes. 

Mr.  Strong:     Thank  you.     That  is  all. 

(Witness  excused.) 

Mr.  Strong:     Ask  Miss  Damon  to  come  in. 

At  this  time,  your  Honor,  while  we  are  waiting  for 
the  witness,  I  have  talked  to  Mr.  Carr  about  certain 
documents  which  I  have  here.  I  believe  Mr.  Carr  will 
not  object  to  the  competency  of  the  documents. 
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Mr.  Carr:  I  am  afraid  I  might.  I  wish  we  could  get 
that  straight,  counsel,  that  I  am  stipulating  to  one  thing 
only:  that  is,  you  do  not  have  to  call  the  witness  to  show 
that  they  have  been  kept  in  the  ordinary  course  of  busi- 
ness. 

If  Mr.  Strong  will  just  state  to  the  court  that  these 
records  were  obtained  from  the  particular  people,  that 
they  were  kept  in  the  ordinary  course  of  business,  I  will 
not  require  any  foundation.  But  I  may  want  to  object  to 
them  on  other  grounds. 

Mr.  Strong:     I  will  so  state,  your  Honor. 

Mr.  Carr:     Very  well. 

The  Court:     You  so  stipulate. 

Mr.  Strong:  I  would  like  to  have  those  four  docu- 
ments  [133]  marked  for  identification. 

The  Clerk:  Government's  Exhibit  15  for  identifica- 
tion. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  15  for  identification*) 

Mr.  Carr:     Will  you  tell  us  what  they  are? 

Mr.  Strong:     Yes,  I  will  in  a  moment. 

Mr.  Carr:     Just  the  name  of  them. 

Mr.  Strong:  May  I  have  these  marked  for  identifica- 
tion? Government's  Exhibit  15  for  identification  con- 
sisting of  the  following  four  documents: 

One  is  a  warehouse  delivery  advice,  No.  31450,  cover- 
ing three  hundred  bags,  100  pounds  each,  of  sugar. 

The  second  document  is  a  copy  of  the  same  document 
with  a  stamp  upon  it  "delivered" — 
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The  Court:     Is  that  16,  or  what? 

Mr.  Strong:     Beg  pardon,  sir? 

The  Court:     Would  that  be  16  for  identification? 

Mr.  Strong:  This  is  all  15.  They  are  all  four  of 
them  in  one  group. 

The  Court:  Then  you  will  have  to  identify  them  as 
A,  B,  and  so  forth  to  keep  them  straight. 

Mr.  Strong:     Very  well. 

The  Court:     Mr.  Cross. 

The  Clerk:     Yes,  your  Honor. 

(The  documents  referred  to  were  marked  Government's 
Exhibits  Nos.  15-A,  B,  C  and  D  for  identification.)  [134] 

Mr.  Carr:  We  might  be  able  to  save  trouble,  your 
Honor,  in  that  regard  by  just  referring  to  them — what 
are  they?     Delivery  evidence? 

Mr.  Strong:  These  are  the  documents  which  show  the 
shipment  and  delivery  of  sugar  involved  in — 

Mr.  Carr:  I  don't  raise  any  objection  on  that  feature. 
It  is  just  entirely  up  to  your  Honor. 

Mr.  Strong :  That  is  involved  in  Count  4,  your  Honor. 
I  offer  these  four  documents  in  evidence. 

Mr.  Carr:  I  will  object  to  those  on  the  ground — this 
is  the  first  time  I  have  made  this  objection — that  a  part- 
nership cannot  commit  a  crime. 

Mr.  Strong:  Under  the  Second  War  Powers  Act  a 
partnership  is  specifically  designated  as  a  person,  within 
the  meaning  of  the  word  "person,"  who  are  prohibited 
from  engaging  in  the  acts  set  forth  and  whose  act  con- 
stitute crimes  under  that  law. 
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If  your  Honor  desires,  I  can  read  the  section  to  you. 

The  Court:     No.     Overruled.     Exception  allowed. 

Mr.  Carr :  I  might  state  to  the  court  that  I  have  about 
10  or  15  cases  as  to  partnerships. 

The  Court:  That  was  argued  to  me  for  about  two 
hours,  and  you  argued  one  case,  as  you  will  remember — 

Mr.  Carr:     That  was  a  corporation,  your  Honor. 

The  Court:     There  was  a  partnership  involved.   [135] 

Mr.  Carr:  I  don't  think  so.  I  still  don't  think  a 
partnership  can  commit  a  crime. 

Mr.  Strong:  Has  your  Honor  ruled  on  Government's 
Exhibits  15-A  through  -D? 

The  Court:     Yes. 

The  Clerk:     15  in  evidence. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  15  and  introduced  in  evidence.) 

The  Clerk:     The  next  group  is  Government's  Exhibit 

16  for  identification. 

Mr.  Strong:  I  will  make  the  same  statement,  your 
Honor,  as  to  Government's  Exhibit  16  for  identification, 

17  for  identification,  18  for  identification,  19  for  identifi- 
cation and  20  for  identification. 

These  are  all  originals  and  photostatic  copies  of  docu- 
ments showing  the  transfer  of  sugar,  as  indicated  on  the 
face  of  these  documents,  to  the  West  Coast  Supply  Com- 
pany. These  are  offered  now  in  evidence  in  connection 
with  Count  6,  your  Honor. 

Mr.  Carr:     Is  that  16  and  17? 
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Mr.  Strong:     16,  17,  18,  19,  and  20. 

Mr.  Cam  Objected  to  on  the  same  ground  as  here- 
tofore. On  the  further  ground  that  they  do  not  prove  or 
help  to  prove  any  offense.  Further  at  this  time  I  object 
on  the  ground  that  no  offense  is  charged  in  any  count  of 
the  information.    [136] 

The  Court:     Overruled.    In  evidence. 

The  Clerk:  That  will  be  Government's  Exhibits  16, 
17,  18,  19  and  20  in  evidence. 

(The  documents  referred  to  were  marked  Government's 
Exhibits  Nos.  16,  17,  18,  19  and  20  and  introduced  in 
evidence. ) 

Mr.  Strong:  Then,  your  Honor,  I  have  two  docu- 
ments showing  the  transfer  of  sugar  to  the  West  Coast 
.Supply  Company  in  the  amount  of  800,000  pounds. 

I  make  the  same  statement  as  to  those  documents. 
These  are  being  offered  now  in  support  of  Count  8,  your 
Honor. 

Mr.  Carr:  The  same  objection  as  I  have  heretofore 
stated  on  all  grounds,  your  Honor. 

The  Court:     It  is  so  understood.     Overruled. 

The  Clerk:     Government's  Exhibit  21  in  evidence. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  No.  21  and  introduced  in  evidence.) 

Mr.  Strong:  That  is  80,000  pounds,  your  Honor,  not 
800,000  pounds. 

The  Court:     Has  this  witness  been  sworn,  Mr.  Cross? 
The  Clerk:     No,  your  Honor. 
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DOROTHY  ANITA  DAMON, 

a  witness  called  by  the  Government,  being  first  duly 
sworn,  was  examined  and  testified  as  follows:    [137] 

The  Clerk:     Your  full  name? 

The  Witness:     Dorothy  Anita  Damon. 

The  Clerk:     Your  last  name  is  spelled  how? 

The  Witness:     D-a-m-o-n. 

Mr.  Strong:  I  think,  your  Honor,  it  may  save  time  if 
1  simply  withdraw  this  witness  and  dispense  with  her 
testimony.  I  have  no  use  for  her  in  view  of  these  docu- 
ments here. 

The  Court :  I  think  you  had  better  identify  the  witness 
while  she  is  here. 

Mr.   Strong:     Yes. 

Direct  Examination. 
By  Mr.  Strong: 

Q.     What  is  your  occupation? 

A.  I  am  a  secretary.  I  work  for  Mailliard  &  Schmie- 
den.    I  am  Mr.  Leland's  secretary. 

Q.     Is  that  the  gentleman  who  was  here  as  a  witness? 

A.     Yes. 

Mr.  Strong:  I  shall  ask  her  one  or  two  other  ques- 
tions. 

The  Court:     What  is  the  name  of  the  firm? 

The  Witness:     Mailliard  &  Schmieden. 

Q.  By  Mr.  Strong:  I  show  you  Government's  Ex- 
hibit 12  in  evidence  and  ask  you  if  you  ever  saw  these 
documents  before? 

A.  They  are  my  invoices  on  sugar  we  delivered  to 
West  Coast  Supply.    [138] 
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Q.     You  mean  you  prepared  those  physically? 

A.  Not  the  invoice  itself.  I  wrote  up  the  bills  and 
figured  them,  and  they  were  turned  over  to  the  biller  and 
she  typed  them. 

Q.     I  see.  A.     I  got  them  in  the  mail. 

Q.  You  were  the  one  who  got  the  information  from 
Mr.  Leland?  A.     Yes. 

Mr.   Strong:     That  is  all. 

Mr.  Cam     That  is  all. 

The  Court:     That  is  all,  thank  you. 

(Witness  excused.) 

Mr.  Strong:  Your  Honor,  if  I  may  have  10  minutes, 
I  may  dispose  of  a  large  number  of  witnesses,  both  for 
the  sake  of  the  court  and  the  jury  and  for  the  sake  of 
the  witnesses. 

The  Court :  Ladies  and  gentlemen  of  the  jury,  we  will 
take  the  morning  recess. 

You  will  remember  the  admonition  I  have  heretofore 
given  you.  You  are  not  to  discuss  the  matter  among 
yourselves  or  to  permit  anyone  to  discuss  it  in  your  pres- 
ence. You  will  not  express  or  form  any  opinion  as  to  the 
merits  of  this  controversy  until  it  is  finally  submitted  to 
you  under  the  instructions  of  the  court. 

(Brief  recess.)    [139] 

The  Court:     Stipulate  the  jury  is  present,  gentlemen? 

Mr.  Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court:     Stipulate  the  defendant  is  in  court? 

Mr.  Strong:     So  stipulate. 

Mr.  Carr:     So  stipulate. 

The  Court:     Proceed. 

Mr.  Strong:     Mr.  Barry. 
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JAMES  R.  BARRY, 

called  as  a  witness  by  the  Government,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name,  please? 

The  Witness :     James  R.  Barry,  B-a-r-r-y. 

Direct  Examination. 
By  Mr.  Strong: 

Q.  What  is  your  occupation,  Mr.  Barry? 

A.  A  food  broker, 

Q.  Are  you  a  sugar  broker,  too? 

A.  Yes,  sugar  along  with  allied  lines. 

Q.  Do  you  work  for  anybody? 

A.  Yes,  I  work  for  Parrott  &  Company. 

Q.  What  is  your  occupation  there? 

A.  Co-manager  of  the  Los  Angeles  office.    [140] 

Q.  Have  you  held  that  job  during  the  year  1946? 

A.  Yes. 

Q.     And  July,   1946?  A.     Yes. 

Q.  Do  you  know  the  defendant,  Paul  J.  Ziegler,  in 
this  case?  A.     I  do. 

Q.  Have  you  sold  any  sugar  to  Mr.  Ziegler  during 
1946?  A.     I  have. 

Q.  Directing  your  attention  specifically  to  July  1, 
1946,  will  you  .tate  whether  you  had  any  contact  with 
Paul  J.  Ziegler  with  reference  to  any  sugar  on  that  date? 

A.     On  or  around  that  date  I  did. 

Q.     Did  Mr.  Ziegler  make  any  purchase  of  sugar  or 
place  any  orders  for  sugar  with  you  on  or  about  Tulv  1 
1946?  A.     He  did.  ^    ' 

Q.     Was  that  face  to  face  or  how? 
A.     We  have  a  lot  of  orders  placed  with  us.  and  I 
would  think  that  possibly — 
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The  Court:  No,  no.  Just  listen  to  the  question.  Lay- 
ment  seldom  understand  the  procedure  in  court.  We  can 
only  have  just  what  the  witness  knows  of  his  own  knowl- 
edge and  not  what  he  thinks  or  what  he  supposes. 

Repeat  the  question  now,  please. 

(Question  read  by  the  reporter.)     [141] 

Q.     By  Mr.   Strong:     Give  us  your  best  recollection. 

A.     By  telephone. 

Q.  Have  you  had  occasion  to  speak  with  Paul  J.  Zieg- 
ler over  the  telephone  prior  to  this  time? 

A.     I  have. 

Q.     Are  you  familiar  with  Paul  J.  Ziegler's  voice? 

Mr.  Carr :  We  won't  raise  any  question  about  the 
identification  of  voice. 

The  Court:  That  will  be  understood.  Proceed,  coun- 
sel. 

Q.  By  Mr.  Strong:  Will  you  state  whether  Mr. 
Ziegler  ordered  any  sugar  on  that  date? 

A.     He  did. 

Q.     Approximately  how  much? 

A.  To  the  best  of  my  recollection,  there  was  two 
orders.  One  was  some  600  bags  and  another  was  some 
6,000  bags. 

Q.     6,000  bags?  A.     Yes. 

Q.  How  many  pounds  is  that  that  was  ordered  on 
that  date? 

A.  I  have  a  hard  time — a  bag  is  a  hundred  pounds. 
So  that  would  be  600,000  pounds. 

Q.     Altogether  it  was  how  many  pounds? 

A.     Well,  that  would  be  660,000  pounds. 

Q.  Will  you  state  what  he  said  to  you,  as  far  as  you 
can  remember,  in  placing  the  order?    [142] 
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A.  He  gave  us  an-  order  for  sugar  to  ship  600  bags 
by  truck,  the  rest  by  car. 

Q.  Did  you  place  any  orders  with  any  sugar  com- 
panies for  that  sugar?  A.     Yes. 

Q.     Did  you  make  any  records  of  the  transaction? 

A.     Our  office  did. 

Q.     Who  would  that  be? 

A.     That  would  be  my  secretary:   Miss  Barry. 

Q.  You  gave  her  the  information  as  to  what  Mr. 
Ziegler  told  you? 

A.     I  am  stating  from  memory  only. 

Q.     Yes.     That  is  what  we  want.  A.     Yes. 

Q.  I  show  you  Government's  Exhibit  No.  4  for  iden- 
tification and  ask  you  whether  you  ever  saw  this  document 
before?  A.     Yes,  I  have. 

Q.     When  was  that? 

A.     July  1st  or  July  2nd  of  '46. 

Q.     Where  did  you  see  it?  A.     In  my  office. 

Q.     How  did  you  get  it?  A.     By  mail. 

Q.  Was  that  document  used  by  you  in  connection  with 
the  purchase  of  sugar  by  Mr.  Ziegler?   [143] 

A.  That  document  is,  in  a  sense,  the  final  confirma- 
tion of  the  order. 

Q.     That  is  a  ration  check  covering  the  sugar? 

A.  That  is  a  ration  check  covering  the  purchase  of  the 
sugar. 

Q.     The  purchase  on  the  previous  day  or  the  same  day? 

A.     The  same  or  previous  day. 

Q.  In  other  words,  that  is  the  check,  ration  check, 
covering  the  660,000  pounds  of  which  you  have  just 
spoken?  A.     Correct. 
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Q.  Would  you  look  at  that  document  and  state  wheth- 
er the  document,  as  received  by  you,  appears  the  same  as 
it  is  now  on  the  face  of  it?  A.     Yes. 

Q.  So  far  as  you  know,  the  sugar  was  shipped  out  as 
per  your  order?  A.     Yes. 

Mr.  Strong:     That  is  all. 

Cross  Examination 
By  Mr.  Carr: 

Q.  Mr.  Barry,  you  were  out  of  the  city  on  July  1st, 
weren't  you?  A.     I  can't  answer  that  question. 

Q.  Do  you  have  any  records  or  any  way  of  finding 
out  [144]  whether  you  were  out  of  the  city  on  that  day? 

A.     I  possibly  could  investigate  it,  yes. 

Q.  To  refresh  your  recollection,  were  you  not  out  of 
town  on  July  1st  and  the  following  day,  July  2nd?  Your 
secretary  told  you  that  she  had  attended  to  this  order. 

A.  That  is  possible.  I  would  have  to  check  my  rec- 
ords. 

Q.  As  a  matter  of  fact,  you  did  not  pick  up  that 
check  at  all,  did  you? 

A.     What  do  you  mean  by  "pick  up"? 

Q.     Go  over — 

The  Court :     No.     He  said  it  came  through  the  mail. 

The  Witness:     It  came  through  the  mail,  I  believe. 

Q.     By  Mr.  Carr:     Did  you  open  the  letter  yourself? 

A.     I  very  seldom  do;  so  I  possibly  did  not. 

Q.  I  will  ask  you  if  you  did  not  call  Mr.  Ziegler  on 
July  the  2nd  or  maybe  the  day  after  and  say  in  effect, 
"Paul,  I  notice  this  check  has  only  'Paul  J.  Ziegler'  on  it. 
It  doesn't  have  'West  Coast  Supply  Company'  on  it." 
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Do  you  remember  that  conversation? 

A.     I  don't  remember  it,  but  it  could  have  been  true. 

Q.  Well,  have  you  any  way  of  refreshing  your  re- 
collection ?  A.     No. 

Q.  Now,  take  another  look  at  this  check.  Is  it  not  a 
fact  that  the  name  "West  Coast  Supply  Co."  was  not  on 
the  check  when  you  first  saw  it?    [145] 

A.     That  is  something  I  can't  answer. 

Q.  Do  you  remember  whether  it  was  or  it  wasn't 
on  there?  A.     I  do  not  remember. 

Q.  Do  you  still  have  the  same  typewriters  in  your 
office  that  you  had  on  July  the  2nd? 

A.     I  imagine  we  do,  yes.     I  am  sure  we  do. 

Q.     Do  you  know?  A.     We  do. 

Q.  Are  those  typewriters  available  now  so  if  we 
wanted  to  make  a  sample  we  could  get  a  sample  of  those 
typewriters?  A.     They  are  available. 

Q.     Do  you  have  a  diary?     Do  you  keep  a  diary? 

A.     No,  I  do  not. 

Q.  Do  you  remember  having  a  conversation  with  Mr. 
Ziegler  on  the  telephone  on  July  the  2nd? 

A.  I  remember  several  conversations  with  Mr.  Zieg- 
ler.   As  far  as  the  date  is  concerned — 

Q.     Do  you  remember  talking  about  the  check? 

A.     It  is  possible. 

Q.     Well,  I  am  just  asking  you. 

A.     I  do  not  remember. 

Q.  Mr.  Ziegler  talked  to  you  sometime  in  June  about 
getting  sugar,  did  he  not;  discussed  with  you  the  possi- 
bility that  the  OPA  might  not  be  renewed  and  he  wanted 
to  look  around  and  pick  up  some  sugar  for  his  manufac- 
turing business? 
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A.  It  is  perfectly  possible.  I  can't  answer  a  direct 
[146]  question  as  to  a  month.  That  is  our  business,  the 
sugar  business.  They  are  talking  to  us  every  day  about 
that  possibility.     All  our  customers  are. 

Q.  Well,  you  do  remember  that  you  had  several  con- 
versations with  Mr.  Ziegler?     You  remember  that? 

A.     I  have  had  many  conversations  with  Mr.  Ziegler. 

Q.  You  do  recall,  I  think,  that  on  July  the  1st  you 
talked  to  him  on  the  telephone  about  the  sale  of  this 
sugar  ? 

A.  You  have  shaken  my  confidence  in  my  memory. 
You  say  I  wasn't  in  Los  Angeles;  so  I  can't  answer  that 
question. 

Q.  I  did  not  say  that,  Mr.  Witness.  I  merely  asked 
you. 

I  am  not  allowed,  the  court  will  tell  you,  to  argue  with 
the  witness.  But  what  I  want  to  get  is  your  best  recol- 
lection, and  whatever  means  you  have  of  establishing 
that  recollection  I  would  like  to  have  you  do  it. 

Can  you  go  back  to  your  office  and  get  out  your  order 
slips  or  any  documents  and  refresh  your  recollection? 

A.     No. 

Q.     Are  you  sure  that  you  looked  at  this  check? 

A.     I  don't  like  to — 

The  Court:     Exhibit  what,  Mr.  Carr? 

Mr.  Carr :     This  is  Exhibit  4. 

The  Witness:  Mr.  Carr,  could  I  explain  the  method 
of  operation  in  our  office?     Maybe  that — 

Mr.  Carr:     Certainly.    [147] 

The  Witness:  Then  I  can  possibly — I  don't  like  to 
answer  with  reservations  or  anything  like  that.  But  on 
the  handling  of  the  Holly  sugar  account  in  our  office,  or- 


United  States  of  America  171 

(Testimony  of  James  R.  Barry) 

ders  as  a  general  rule  come  in  on  the  telephone  or  through 
the  mail;  and  as  a  general  rule  those  orders  are  placed 
with  myself  or  with  my  sister  who  is  also  my  secretary. 

Now;  as  far  as  the  conversation  that  might  have  oc- 
curred on  a  certain  date  with  a  certain  customer,  my 
recollection  would  not  be  positive  as  to  whether  the  con- 
versation was  with  my  secretary  and  transmitted  to  me  or 
whether  it  was  with  me  directly.  And  that  is  why  I  am 
not  able  to  answer  on  such  a  day  whether  I  personally 
spoke  to  Mr.  Ziegler.  I  could  say  that  our  office  records 
show  that  someone  in  our  office  talked  to  him. 

Q.  Take  another  look  at  Exhibit  4  and  tell  me  if  you 
recall  whether  you  ever  saw  that  check  or  not? 

A.  To  the  best  of  my  knowledge,  I  have  seen  this 
check  before. 

The  Court:  Does  the  date  on  the  check  help  you  any? 
Is  there  a  date? 

The  Witness:  Yes,  there  is  a  date,  your  Honor:  July 
1st,  '46. 

Q.  By  Mr.  Carr:  Mr.  Barry,  in  an  attempt  to  re- 
fresh your  recollection,  do  you  not  recall  that  on  July 
2nd  or  3rd — you  don't  have  to  be  specific;  I  realize  the 
memory  might  [148]  slip  on  that — but  about  that  time 
that  you  called  up  Mr.  Ziegler  because  the  name  ''West 
Coast  Supply  Co."  did  not  appear  on  that  check  and  dis- 
cussed with  him  why  he  had  not  put  "West  Coast  Supply 
Co."  on  the  check? 

A.  Without  answering  your  question,  first  at  times 
we  receive  checks  in  our  office  without  having  properly 
the  names  in. 

The  Court:     Listen  to  Mr.  Carr's  question  now. 

The  Witness:     All  right. 
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The  Court:     And  then  take  your  time.     There  is  no 
hurry.     Get  it  as  accurately  as  you  can. 
Read  the  question. 
(Question  read  by  the  reporter.) 
The  Witness:     Yes. 
Mr.  Carr:     That  is  all. 

Redirect  Examination 

By  Mr.  Strong: 

Q.     Will  you  give  us  the  substance  of  that  discussion? 

A.  I  questioned  Mr.  Ziegler  why  the  check  did  not 
have  "West  Coast  Supply  Co.,"  and  to  the  best  of  my 
recollection  he  said,  "Well,  is  that  necessary?"  Or,  "That 
is  not  necessary."  And  I  said,  "Well,  we  will  send  the 
check  back  to  be  properly  filled  out  or  we  will  insert  the 
firm  name  on  the  check,"  as  is  our  practice  when  firms 
fail  to  type  in  their  [149]  name  on  their  ration  evidence. 

To  the  best  of  my  knowledge,  we  did  not  send  this 
check  back  to  West  Coast  Supply  to  be  filled  in  but  that 
Mr.  Paul  Ziegler  authorized  us  by — 

The  Court:  Strike  out  the  word  "authorize."  Just 
state  what  he  said. 

The  Witness:  All  right.  Paul  Ziegler  said,  "All 
right,  put  in  'West  Coast  Supply  Co.'  " 

Mr.  Strong:     That  is  all. 

Recross  Examination 
By  Mr.  Carr: 

Q.  Well,  now,  let  us  go  back  and  refresh  your  recol- 
lection. 

It  is  beginning  to  come  back  to  you  now,  Mr.  Barry, 
that  transaction?  A.     Yes. 
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Q.  You  say  Mr.  Ziegler  said  to  you  to  put  "West 
Coast  Supply  Co."  on  that  check? 

A.  He  said  in  substance  to  put  it  in.  Now,  by  "sub- 
stance" I  mean  he  probably  said,  "If  you  insist,  if  you 
won't  ship  the  sugar  unless  you  do." 

Q.  Well,  now,  let  me  refresh  your  recollection  if  this 
isn't  what  he  said  to  you:  "You  do  as  you  like  about 
it.  As  far  as  I  am  concerned,  there  is  no  OPA  in  ex- 
istence. The  [150]  Act  has  run  out."  And  he  called 
you  by  your  first  name,  I  believe,  Jim,  or  whatever  it  is? 
A.     That  is  generally  the  case. 

Q.  "That  is  up  to  you.  Do  whatever  you  want  to  do 
about  it"?  A.     No,  I  do  not  recall  that. 

Q.  You  don't  recall  specifically  what  he  did  say  to 
you?  A.     I  recall  that  he  authorized— 

The  Court:  No.  In  the  law  that  is  a  conclusion. 
The  Witness:  Sorry,  your  Honor. 
The  Court:  You  do  not  have  to  give  the  exact  words 
at  any  time.  It  is  nearly  impossible  for  any  person  to  do 
that  in  a  conversation.  Just  give  the  substance— think 
it  over  carefully— the  best  you  can  with  reference  to  the 
conversation.     All  right. 

The  Witness:  He  said,  "If  you  won't  accept  the  check 
without  West  Coast  Supply  Company's  name  on  the 
check,  put  it  on." 

Q.  By  Mr.  Carr:  You  made  no  contact  with  any 
member  of  West  Coast  Supply  Company  to  determine 
whether  or  not  he  had  that  authority,  did  you,  or  that 
ability  to  tell  you  to  do  that? 

A.     Your  question  is  not  clear,  Mr.  Carr. 

The  Court:     Repeat  the  question.    [151] 
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Mr.  Carr:  If  it  is  not,  I  will  strike  it  and  ask  it 
again. 

The  Court:     All  right. 

Q.  By  Mr.  Carr:  Did  you  call  up  anyone  at  the 
West  Coast  Supply  Company  to  determine  whether  or 
not  you  should  put  that  name  on:  "West  Coast  Supply 
Co."?  A.     No,  I  did  not. 

Q.     Who  put  it  on  there? 

A.     I  imagine  my  secretary. 

Q.  But  the  name  "West  Coast  Supply  Co."  was  put 
in  by  your  typewriter  by  someone  in  your  organization? 

A.  To  the  best  of  my  recollection,  because  I  do  not 
recall  sending  the  check  back  to  the  West  Coast  Supply 
Company. 

Q.  Well,  at  the  time  that  you  talked  to  Mr.  Ziegler, 
part  of  that  sugar  had  already  been  shipped,  had  it  not? 

A.     I  would  have  to  look  at  the  records. 

Q.     Do  you  have  them  available? 

A.  They  are  in  the  possession  of  my  secretary  who 
follows  me  on  the  stand. 

Mr.  Carr:  May  I  ask,  your  Honor,  that  he  get  those 
records  ? 

The  Court:     Yes,  that  is  a  proper  request. 

The  Witness:     Do  I  go  get  them? 

Mr.  Carr:     Yes,  if  you  will,  please. 

(Brief  pause  in  the  proceedings.)    [152] 

Q.  By  Mr.  Carr:  Can  you  tell  from  those  records, 
whatever  records  you  may  have,  to  refresh  your  recol- 
lection from  anything,  if  it  is  a  fact  that  some  of  that 
sugar  was  shipped  prior  to  the  time  that  whoever  it  was 
in  your  organization  put  the  West  Coast  Supply  Company 
name  on  that  check? 
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Mr.  Strong:  I  submit,  your  Honor,  that  that  is  wholly 
immaterial. 

The  Court:  I  shall  permit  it.  It  is  cross  examination. 
He  is  entitled  to  wide  latitude. 

Mr.  Strong:     All  right.     I  withdraw  it. 

Q.     By  Mr.  Carr:     Do  you  understand  my  question? 

A.     Would  you  repeat  it,  please? 

The  Court:     Mr.  Reporter,  read  the  question. 

(Question  read  by  the  reporter.) 

Q.     By  Mr.  Carr:     Is  that  not  clear,  Mr.  Witness? 

A.     That  is  clear. 

The  Court:     That  is  clear? 

The  Witness:  From  my  records  there  was  no  sugar 
delivered  to  West  Coast  Supply  Company  until  their  name 
was  on  the  check. 

Q.     By  Mr.  Carr:     Was  it  shipped? 

A.  Our  records  aren't  clear  enough  to  answer  that. 
The  only  person — 

Q.     Will  your  secretary  know  that,  do  you  think? 

A.     Not  from  our  records,  no.    [153] 

Q.  Then  you  have  no  way  of  establishing  whether  or 
not  it  was  shipped,  some  of  it,  prior  to  that  date? 

A.  I  have  no  way  of  establishing  what  day  it  might 
have  been  shipped. 

Q.  Did  your  secretary  handle  generally  the  ration 
checks  that  came  to  your  organization? 

A.     That  is  the  common  practice. 

Q.  What  approved  the  acceptance  of  the  ration  checks, 
in  other  words,  to  consummate  the  transaction?  Did  vou 
or  your  secretary? 

A.  That  is  not  clear.  By  "approval"  what  do  you 
mean? 
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Q.  Ordinarily  before  you  would  deliver  sugar  you 
would  ask  for  a  ration  check,  would  you  not? 

A.     Correct. 

Q.  Now,  you  delivered  sugar  sometimes  and  got  the 
ration  check  later,  did  you  not? 

A.     Not  to  my  knowledge. 

Q.     You  never  did  that?  A.     No,  sir. 

Q.  So  that  you  waited  until  you  actually  got  physical 
possession  of  the  ration  check  before  you  wrote  out  any 
order  for  shipment  of  sugar? 

A.     That  is  our  policy. 

Q.     Is  that  what  you  did? 

A.     To  the  best  of  my  recollection,  yes.    [154] 

Q.  At  the  time  this  check  arrived  you  noticed  that  it 
didn't  have  "West  Coast  Supply  Co."  on  it? 

A.     Either  I  did  or  someone  in  our  office  did. 

Q.  So  either  you  or — I  believe  you  remember  now 
that  you  did  call  up  Mr.  Ziegler? 

A.  To  the  best  of  my  memory,  I  did  talk  to  Paul  on 
that. 

Q.  You  did  that  because  you  knew  that  on  the  check 
you  had  to  have  a  depositor  under  the  Ration  Order;  you 
would  have  to  have  a  depositor  on  that  check,  did  you 
not;  signed  by  a  depositor? 

A.  We  sell  sugar  only  to  authorized  firms,  if  that  is 
what  you  mean. 

Q.  I  mean  simply  this:  that  when  you  got  a  ration 
check  if  there  was  not  an  authorized  depositor  and  an 
account  somewhere,  you  would  not  take  the  check,  would 
you?  A.     We  would  not. 
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Q.  So  you  merely  put  this  name  "West  Coast  Supply 
Co."  in  to  protect  yourself,  did  you  not? 

A.     No,  sir. 

Mr.  Carr:     That  is  all. 

Redirect  Examination. 
By  Mr.  Strong: 

Q.  Do  you  have  the  sugar  here  in  Los  Angeles  for 
ship-  [155]  ment? 

A.  No.  I  believe  all  of  this  sugar— we  have  sugar 
in  Los  Angeles,  but  most  of  it  comes  from  the  factory  at 
Dyer,  California,  which  is  the  same  as  Santa  Ana. 

Q.     Where  did  this  come  from? 
^  A.     Santa  Ana,  all  from  .the  Dyer  factory  of  the  Holly 
Sugar  Corporation. 

Q.  So  that  you  don't  actually  yourself  ship  any  sugar 
here,  do  you? 

A.     Our  firm  does  not  ship  sugar. 

Q.     You  are  brokers?  A.     We  are  brokers,  yes. 

Q.  Now,  in  answer  to  a  question  by  Mr.  Carr  as  to 
whether  you  spoke  to  anybody  else  at  the  West  Coast 
Supply  Company  to  find  out  whether  you  were  authorized 
to  insert  that  name  "West  Coast  Supply  Co.,"  you  said 
you  did  not? 

A.     To  the  best  of  my  knowledge,  I  did  not 
Q.     Why  not? 

A.     It  was  not  at  all  necessary  from  my  viewpoint. 
Mr.  Carr:     Well,  now,  I  move  to  strike  that  answer 
The  Court:     Yes.     "Not  necessary"  is  a  conclusion. 
Q.     By  Mr.  Strong:     Had  you  been  dealing  with  Paul 
Ziegler  before?  A.     Yes,   for  sometime. 

Q.     Had  he  been  buying  sugar  from  you  before^  [1561 
A.     Yes.  '  ^ 
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Q.     For  whose  account  had  he  been  buying  sugar? 
A.     The  West  Coast  Supply  Company. 
Q.     Did  you  ever  have  any  complaint  from  the  West 
Coast  Supply  Company  as  to  selling  sugar  to  Paul? 
A.     No,  sir. 
Mr.  Strong:     That  is  all. 

Recross  Examination. 
By  Mr.  Carr: 

Q.     I  would  like  to  ask  another  question  now. 

You  knew  that  the  John  H.  Ziegler  Company  was  also 
operating  at  that  same  location,  did  you  not? 

A.     Your  Honor,  may  I  ask  a  question? 

The  Court:     Yes,  go  ahead. 

The  Witness:  Anything  that  the  attorney  asks  me 
about  is  as  far  as  my  knowledge  refers  back  to  my  knowl- 
edge as  of  the  date  under  consideration:    July  1,  1946? 

The  Court:     No,  no. 

The  Witness:     Or  my  knowledge? 

The  Court:  No,  counsel  has  not  limited  his  question. 
He  just  asked  you  a  general  question. 

Repeat  the  question,  please. 

(Question  read  by  the  reporter.) 

Mr.  Strong:  I  object  to  that  unless  a  date  is  fixed  as 
[157]  to  when  he  knew  this. 

The  Court:     I  shall  permit  the  question. 

Mr.  Carr:     July  1,  1946. 

The  Witness:     I  do  not  know. 

Q.     By  Mr.  Carr:     When  did  you  know? 

A.     Possibly  November,  October  of  1946. 

Q.     Who  paid  you  for  the  sugar? 

A.     We  do  not  receive  payment  for  the  sugar. 
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Q.  You  got  a  receipt  there,  a  copy  of  a  receipt  that 
you  signed  for  the  checks  for  the  sugar,  I  mean  money 
checks  ? 

A.  The  only  checks  we  received  were  from  the  Union 
Bank  and  Trust  Company,  cashier's  checks.  We  received 
them  on  behalf  of  the  Holly  Sugar  Corporation  who  the 
money  was  due  as  their  agents. 

Q.  Your  records  will  certainly  show  who  paid  for 
the  sugar,  will  they  not? 

A.  On  the  invoices  where  we  collected  the  money  on 
behalf  of  the  Holly  Sugar  Corporation,  they  were  paid 
by  cashier  checks. 

Q.  Did  you  not  receive  two  checks  from  the  John  H. 
Ziegler  Company?  A.     No,  sir. 

Q.     You  are  sure  of  that? 

A.  Mr.  Carr,  we  do  not  receive  checks  from  any 
people  we  sell  sugar  to.  The  Holly  Sugar  Corporation 
receives  pay-  [158]  ment  for  their  sugar.  We  are  their 
agents  and  sell  the  sugar. 

Q.     Don't  the  checks  go  through  you,  Mr.  Barry? 

A.     In  general  practice,  no. 

Q.  Did  not  these  checks  to  pay  for  the  sugar  go 
through  you? 

A.  A  part  of  the  sugar.  Two  checks  went  through 
our  office. 

Q.  Those  were  from  the  John  H.  Ziegler  Company, 
were  they  not? 

A.  To  the  best  of  my  knowledge  of  our  records,  they 
came  from  cashier  check  No.  493719  of  the  Union  Bank 
and  Trust  Company. 
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Q.  You  have  identified  that  check.  Identify  the  other 
two,  if  you  will.  A.     Well,  that  is  one  of  two. 

Q.     Yes. 

A.  There  is  only  one  other  that  I  can  identify.  It 
is  cashier's  check  No.  493858  of  the  Union  Bank  and 
Trust  Company. 

Mr.  Carr:     Very  well.    That  is  all. 

Redirect  Examination 
By  Mr.  Strong: 

Q.  You  did  not  receive  those  checks  personally,  did 
you?    You  are  just  testifying  from  the  records?    [159] 

A.  To  the  best  of  my  knowledge,  those  checks,  one  or 
both,  were  brought  into  our  office ;  and  if  I  did  not  receive 
them  personally,  I  believe  that  I  saw  them. 

Q.  Now,  just  one  more  question.  You  say  that  in 
November  you  found  out  about  a  John  H.  Ziegler  Com- 
pany ?  A.     Approximately. 

Q.     Who  told  you  about  it? 

A.     I  believe  Al  Ziegler. 

Q.     Al  Ziegler?  A.     Either  Al  or  Ray. 

Q.     What  did  he  tell  you? 

Mr.  Carr:  Well,  now,  just  a  moment.  I  object  to  any 
conversation  as  to  what  occurred. 

The  Court:     Oh,  no.    You  opened  it  up,  Mr.  Carr. 

Mr.  Carr:     All  right,  your  Honor.    I  object  to  it. 

The  Court:  Yes.  When  you  bring  up  a  subject,  they 
are  entitled  to — 
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Mr.  Cam  There  is  a  limitation,  your  Honor,  on  the 
subject. 

The  Court:     What? 

Mr.  Cam     Very  well,  sir.    I  have  made  my  objection. 

The  Court:     Go  ahead. 

The  Witness :  Well,  I  believe  the  matter  came  up  when 
it  became  public  knowledge  that  this  court  action  might 
take  place,  and  at  that  time  I  was  at  West  Coast  Supply 
and  I  [160]  believe  either  Ray  or  Al  Ziegler  in  ordinary 
conversation  said,  "Well,  Paul  is  with  John  H.  Ziegler 
Company." 

Mr.  Strong:     That  is  all. 

The  Witness:  And  to  the  best  of  my  knowledge,  that 
is  the  first  time  I  heard  of  John  H.  Ziegler  Company. 

Mr.  Strong:     That  is  all. 

Recross  Examination. 
By  Mr.  Carr: 

Q.  You  learned  then  that  there  were  two  partnerships 
operating  at  1654  Long  Beach  Avenue? 

A.  Mr.  Carr,  there  was  no  detail.  It  was  an  ordinary 
conversation.     I  do  not  know  that  today. 

Q.  And  Allan  Ziegler  told  you  that  Paul  was  not  even 
a  partner  of  the  West  Coast  Supply  Company,  did  he  not? 

A.  To  the  best  of  my  knowledge,  he  did  not  go  that 
far,  no. 

Mr.  Carr:     That  is  all. 
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Redirect  Examination. 
By  Mr.  Strong: 

Q.  All  the  sugar  purchases  that  you  had  had  hereto- 
fore were  for  that  company? 

A.     West  Coast  Supply  Company. 

Mr.  Strong:     That  is  all.    [161] 

The  Court:     That  is  all,  thank  you. 

(Witness  excused.) 

The  Court:     Call  your  next  witness. 

Mr.  Strong:     Mr.  Moseley. 

I  would  like  to  offer  at  this  time  Government's  Exhibit 
4  for  identification  in  evidence,  your  Honor.  That  is  the 
check  that  the  witness  just  testified  about  for  six  hundred 
sixty-  — 

Mr.  Carr:  I  want  to  object  to  it  on  all  grounds  that 
I  have  heretofore  set  forth.  In  addition  to  the  other 
grounds  I  want  to  add  that  a  partnership  cannot  be  guilty 
of  a  criminal  offense  and  furthermore  that  there  has  been 
an  alteration  of  the  check;  that  it  is  not  a  ration  docu- 
ment within  those  various  sections  that  I  have  heretofore 
pointed  out  to  your  Honor  and  has  not  been  shown  to 
be  any  authority  whatsoever  for  the  signature  or  name 
"West  Coast  Supply  Co."  to  be  on  the  check. 

The  Court:     In  evidence. 

The  Clerk:     Government's  Exhibit  No.  4  in  evidence. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  4  and  introduced  in  evidence.) 
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(Brief  pause  in  the  proceedings.) 
Mr.  Strong:     Miss  Barry.    [162] 

CATHERINE  BARRY, 

a    witness    called    by    the    Government,    being    first    duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name? 

The  Witness:     Catherine  Barry. 

The  Clerk:     How  do  you  spell  "Catherine"? 

The    Witness :     C-a-t-h-e-r-i-n-e. 

The  Clerk:     Will  you  take  the  stand,  please? 

Direct  Examination. 
By  ^Ir.  Strong: 

Q.     What  is  your  occupation,  Miss  Barry? 

A.     Stenographer. 

Q.     Whom  do  you  work  for? 

A.     Parrott  &  Company. 

O.     Are  you  related  to  ^Ir.   Barry? 

A.     I  am  his  sister. 

Q.     Are  you  his  stenographer?  A.     Yes. 

Q.     Xow,  did  you  bring  certain  records  which  I  asked 
for  ?  A.     Yes. 

Q.     ]^Iay  I  see  them,  please? 

A.     Surely.     (Producing  documents.) 

]\Ir.   Strong:     Thank  you.      May  I  have  this   marked 
for  [163]  identification,  if  your  Honor  please? 

The  Court:     Very  well. 

The  Clerk:     That  will  be  Government's  Exhibit  22  for 
identification, 

(The  documents  referred  to  were  marked  Government's 
Exhibit  Xo.  22  for  identification.) 
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Mr.  Strong :  May  I  have  these  four  documents  marked 
as  Government's  Exhibit  for  identification,  your  Honor? 

The  Court:     They  may  be  marked. 

The  Clerk:  Government's  Exhibit  23  for  identifica- 
tion. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  No.  23  for  identification.) 

Q.  By  Mr.  Strong:  Miss  Barry,  you  are  acquainted 
with  the  order — 

The  Court:  Will  you  just  state  the  subject  of  Exhibit 
22  so  I  can  have  a  note  of  it? 

Mr.  Strong:  Yes,  your  Honor.  Government's  Ex- 
hibit 22  is  a  handwritten  sheet  showing  various  entries, 
names  of  concerns  and  details  of  transactions. 

The  Court:     All  right. 

Mr.  Strong:  Government's  Exhibit  23  consists  of 
four  separate  invoices,  rather,  copies.  They  are  labeled 
"Broker's  copy  of  invoice — Holly  Sugar  Corporation." 

Q.  By  Mr.  Strong:  Are  you  familiar  with  the  trans- 
action in  which  the  West  Coast  Supply  Company  pur- 
chased sugar  [164]  on  or  about  July  1,  1946,  through 
your   brokerage   firm?  A.     Yes. 

Q.  I  show  you  Government's  Exhibit  No.  22  for  iden- 
tification and  ask  you  what  this  is  with  reference  to  that 
transaction. 

A.  Well,  this  is  a  record  of  shipments  of  sugar.  We 
call  it  a  "Daily  Sheet"  in  the  office.  It  shows  a  ship- 
ment of  600  bags,  300  on  July  1st  and  300  on  July  2nd 
and  a  shipment  of  6,000  bags  that  were  shipped  in  rail 
cars. 
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Q.     Shipment  to  whom? 

A.     To  West  Coast  Supply  Company. 

Q.     By  the  way,  is  that  your  handwriting? 

A.     Yes,  it  is. 

Q.     You  made  out  that  entire  sheet? 

A.     Yes.     Well,  let  me  see. 

Q.     At  least  that  is  as  to  West  Coast  Supply  Company? 

A.     As  to  West  Coast,  yes. 

Q.  Does  it  show  the  ration  check  covering  that  trans- 
action? A.     Yes,   146. 

Q.  I  show  you  Government's  Exhibit  23  for  identifi- 
cation and  ask  you  what  this  is. 

Mr.  Carr:  Mr.  Strong,  you  did  not  show  me  those 
documents. 

Mr.  Strong:  I  am  sorry.  That  was  absolutely  un- 
intention-  [165]  al.     May  I  show  them  to  you? 

(Brief  pause  in  the  proceedings.) 

Mr.  Carr:     All  right,  thank  you. 

Q.  By  Mr.  Strong:  I  believe  I  asked  you  to  state  if 
you  know  what  Government's  Exhibit  23  for  identifica- 
tion is.  A.     They  are  copies  of  invoices. 

Q.     Invoices  covering  any  particular  transaction? 

A.  Covering  the  two  transactions  I  spoke  of:  the 
600  bags  and  6,000— 

Q.     That  totals  how  much  sugar? 

A.     6,600  bags. 

Q.     How  much  is  each  bag?  A.     100  pounds. 

Q.  So  far  as  you  know,  that  sugar  was  ordered  by 
you  from  the  Holly  Sugar  Corporation  for  delivery  to 
West  Coast  Supply  Company?  A.     Yes. 

Mr.  Strong:  May  I  offer  these  in  evidence,  your 
Honor,  as  Government's  Exhibit  23? 
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The  Court:     In  evidence. 

The  Clerk:     Government's  Exhibit  23  into  evidence. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  No.  23  and  introduced  in  evidence.) 

Mr.  Strong:  And  Government's  Exhibit  22,  insofar 
as  it  appUes  to  the  West  Coast  Supply  Company?   [166] 

The  Court:     In  evidence. 

Mr.  Carr:  I  would  like  to  reserve  that  objection,  if 
I  may,  your  Honor,  that  so  far  as  the  West  Coast  Sup- 
ply Company  is  concerned  it  is  not  binding  on  them  in  a 
criminal  case. 

The  Court:     It  is  so  understood. 

The  Clerk:     Government's  Exhibit  22  in  evidence. 

(The  documents  referred  to  were  marked  as  Govern- 
ment's Exhibit  No.  22  and  introduced  in  evidence.) 

Mr.  Strong:     That  is  all. 

Cross  Examination. 
By  Mr.  Carr: 

Q.  I  show  you  Government's  Exhibit  No.  4  in  evi- 
dence and  ask  you:  Are  you  the  one  that  put  in  "West 
Coast  Supply  Co."  there,  typed  it  in? 

A.     Typed  it  in? 

Q.     Yes. 

A.  Well,  it  is  a  long  time  to  remember  back  to  say 
whether  I  did  or  did  not.  I  have  added  the  firm  name 
to  checks  when  they  have  been  missing.  I  could  have 
done  it  to  this.  I  think  I  probably  did.  If  I  did,  I  asked 
the  firm  or  at  least  somebody  I  thought  was  the  firm 
whether  I  could  add  "West  Coast  Supply  Co." 
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Q.  I  believe  you  testified,  too,  that  there  were  two 
[167]  shipments  on  July  1st.  Do  you  want  that  record 
to  refer  to?  I  am  showing  you  Government's  Exhibit  22 
in  evidence. 

I  did  not  quite  hear  you  plainly.  As  I  understood,  you 
said  there  were  some  shipments  on  July  1st? 

A.  On  July  1st  there  were  300  bags  that  moved  by 
truck,  and  on  July  2nd  300  by  truck;  and  the  rail  cars 
were  shipped — 

Q.     Later  on  sometime? 

A.     The  3rd  and  the  5th. 

Q.  The  shipment  of  sugar  took  place  before  you 
received  the  check,  did  it  not?  A.     No. 

Q.     Did  you  get  the  check  on  July  1st? 

A.     Oh,  I  presume  so. 

Q.  Well,  did  you  not  receive  it  in  the  mail  on  July 
2nd? 

A.  I  don't  know  whether  it  came  in  in  the  mail  or 
whether  it  was  brought  into  the  office.  They  come  in 
both  ways.  I  can't  remember  whether  they  come  in  by 
mail  or — 

Q.  Well,  it  is  your  practice  sometimes  to  ship  the 
sugar  before  you  get  the  ration  check,  is  it  not? 

A.     Sometimes. 

Mr.  Cam     That  is  all.    [168] 

Redirect  Examination. 
By  Mr.  Strong: 

Q.  Now,  on  that  Government  Exhibit  22  the  details 
of  the  order,  as  I  understand  it,  that  is  what  we  are  dis- 
cussing here. 

I  see  that  there  is  on  here  the  letters  "CH"  and  then 
there  is  a  number  sign  and  "146":  "CH  #146." 
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Can  you  say  what  that  is?  A.     Check  146. 

Q.     Where  did  you  get  that  information? 

A.  That  is  the  procedure  I  follow  when  I  have  sent 
the  check  in  a  day  or  so  earlier  with  the  first  invoice. 
You  have  to  have  the  ration  credit  attached  to  the  first 
invoice.  I  have  filed  ''Holly,"  meaning  that  that  check 
has  already  gone  in  to  Holly  Sugar  Corporation  and  they 
carry  the  ration  credit  for  further  shipments  of  sugar 
until  the  check  is  used  up. 

Mr.  Strong:     Thank  you  very  much.    That  is  all. 

Recross  Examination. 
By  Mr.  Carr: 

Q.  Did  I  understand  you  to  say — what  was  that  date 
again,  please,  that  shows  the  receipt  of  the  check  or  when 
you  delivered  it? 

A.     We  delivered  on  the  1st. 

Q.     No,  I  mean  the  ration  check.    [169] 

A.  It  was  attached  to  the  invoice  covering  the  de- 
livery of  the  first. 

Q.  So  that  you  sent  the  check  over  to  your  principal 
on  July  1st? 

A.  No,  I  wouldn't  have  invoiced  until  possibly  July 
2nd  or  July  3rd.  You  have  to  wait  for  the  papers  to  come 
through  until  you  pick  up  the  invoice. 

Q.  Well,  the  point  I  am  trying  to  get  at  is  simply 
this:  that  you  cannot  tell  from  that  document  when  you 
received  the  ration  check,  can  you? 

A.     No,  I  cannot. 

Mr.  Carr :     I  think  that  is  all.    Just  one  moment. 

(Brief  pause  in  the  proceedings.) 
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Q.  By  Mr.  Carr:  Miss  Barry,  you  attended  to  the 
transactions  on  July  1st  between  you  and  Mr.  Ziegler  in 
connection  with  this  sugar,  did  you  not? 

A.     I  was  in  the  office. 

Q.  Do  you  remember  Mr.  Barry  was  out  of  the  city 
on  that  date? 

A.     No,  I  don't  remember  that  he  was. 

Q.  Do  you  recall  that  you  attended  to  the  details  of 
the  transaction  yourself  because  Mr.  Barry  was  out  of 
the  city? 

A.  I  could  have.  I  don't  remember  in  this  particular 
transaction.    I  do  that.    That  is  my  customary  procedure. 

Q.  Had  you  talked  to  Mr.  Ziegler  previous  to  this 
time,  previous  to,  say,  July  2nd?    [170] 

A.     Had  I  ever  talked  to  him? 

Q.     Yes. 

A.     Over  the  telephone  lots  of  times. 

Q.  He  had  discussed  with  you,  had  he  not,  prior  to 
July  1st  and,  I  would  say,  approximately  along  in  June, 
the  possibility  of  obtaining  sugar  if  the  OPA  was  not 
continued  ? 

A.     I  don't  understand  quite  what  you  mean. 

Q.  Do  you  remember  that  the  renewal  of  the  Price 
Administration  Act  was  up  in  Congress  at  that  time? 

A.     Yes. 

Q.     And  was  under  consideration?  A.     Yes. 

Q.     And  it  terminated  on  June  29th?  A.     Yes. 

Q.  Now,  what  I  am  asking  you,  if  you  don't  recollect 
that  Mr.  Ziegler  had  talked  to  you  on  occasions  about  the 
possibility  of  obtaining  sugar  if  that  Act  was  not  re- 
newed ? 

A.  I  could  have.  I  mean  many  of  the  customers 
wondered  whether  they  would  obtain  sugar. 
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Mr.  Carr :     That  is  all. 

The  Witness:  I  mean  I  don't  remember  particularly 
Mr.  Ziegler's  case. 

Mr.  Carr:     That  is  all. 

Mr.  Strong:  Just  one  question,  if  I  may,  your  Honor, 
which  I  forgot  to  ask  on  direct.    [171] 

The  Court:     All  right. 

Redirect  Examination. 
By  Mr.  Strong: 

Q.  Did  you  ever  discuss  with  Mr.  Paul  Ziegler  what 
his  capacity  was  in  the  West  Coast  Supply  Company? 

A.     No. 

Mr.  Strong:     That  is  all. 

The  Court :     That  is  all,  thank  you. 

(Witness  excused.) 

Mr.  Strong:  May  I  suggest  a  recess  at  this  time,  your 
Honor  ? 

The  Court:     Do  you  have  a  short  witness  or  not? 

Mr.  Strong:  No,  it  is  not  a  short  one.  He  will  prob- 
ably take  about  20  minutes. 

The  Court:  Ladies  and  gentlemen,  remember  the  ad- 
monition I  have  heretofore  given  you  not  to  discuss  this 
matter  among  yourselves  nor  permit  anyone  to  discuss  it 
in  your  presence.  You  will  not  form  or  express  any 
opinion  concerning  the  merits  of  this  controversy  until  it 
is  finally  submitted  to  you  under  the  instructions  of  the 
court. 

We  will  take  a  recess  until  2:00  o'clock. 

(Whereupon,  at  11:50  o'clock  a.  m.  a  recess  was  taken 
until  2:00  o'clock  p.  m.  of  the  same  day.)    [172] 
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Los  Angeles,  California,  Wednesday,  February  5,  1947, 
2:00  P.  M. 

The  Court:     Mr.  Cross,  call  the  case. 

The  Clerk:  Yes,  your  Honor.  19,106  Criminal, 
United  States  against  West  Coast  Supply  Company  and 
also  Paul  J.  Ziegler  for  further  jury  trial. 

Mr.  Strong:     Ready  for  the  Government. 

Mr.  Carr:     Ready  for  the  defendants. 

The  Court:     Stipulate  the  jury  is  present,  gentlemen? 

Mr.  Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court:     Stipulate  the  defendant  is  in  court? 

Mr.  Carr:     So  stipulated. 

Mr.  Strong:     So  stipulated. 

The  Court:     You  may  proceed. 

Mr.  Strong:     Mr.  Moseley. 

CARL  F.  MOSELEY, 

a    witness    called    by    the    Government,    being    first    duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name,  please? 

The  Witness:     Carl  F.  Moseley. 

The  Clerk:     C-a-r-1? 

The  Witness:     Yes. 

The  Clerk:     Will  you  take  the  stand,  please?  [173] 

The  Witness:     M-o-s-e-l-e-y. 

Direct  Examination. 
By  Mr.  Strong: 

Q.     Mr.  Moseley,  what  is  your  occupation? 

A.     I  am  a  salesman  for  the  Kelley-Clarke  Company. 
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Q.  Were  you  at  any  time  during  1946  employed  by 
the  Sims-Thompson  Company  of  Los  Angeles? 

A.     Yes. 

Q.     When  were  you  so  employed? 

A.     All  during  the  year  until  September  the  15th. 

The  Court:     What  company  was  that? 

The  Witness:     Sims-Thompson. 

Q.     By  Mr.  Strong:     What  was  your  capacity  there? 

A.     Sales. 

Q.     What  did  you  sell?  A.     Sugar. 

Q.     Is  that  a  brokerage  firm?  A.     Yes. 

Q.  Did  you  on  or  about  July  1,  1946,  have  occasion 
to  talk  to  the  defendant  Paul  Ziegler? 

A.     On  what  day? 

Q.     About  July  1,  1946.  A.     Yes. 

Q.  Did  you  talk  to  him  face  to  face  or  over  the  phone? 
[174]  A.     Over  the  phone. 

Q.  Had  you  talked  to  Mr.  Ziegler  before  over  the 
phone  ? 

Mr.  Carr:  We  will  stipulate  that  he  knows  Mr.  Zieg- 
ler's  voice. 

Mr.  Strong:     All  right. 

Q.  Did  you  at  that  time  receive  an  order  for  sugar 
from  Mr.  Ziegler?  A.     Yes. 

Q.     Approximately  how  many  pounds  was  ordered? 
A.     80,000  pounds. 

Q.     Was  that  ordered  in  the  name  of  a  company? 
A.     Yes. 

Q.     What   company?  A.     West    Coast    Supply. 

Q.     What  did  you  do  with  the  order  when  you  got  it? 
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A.     I  turned  it  over  to  the  order  department. 

Q.     That  is  at   Sims-Thompson   Company? 

A.     Yes,  sir. 

Q.  Did  you  have  any  discussion  with  Mr.  Ziegler 
about  a  ration  check?  A.     No. 

Q.  Did  you  ever  receive  any  ration  check  from  Mr. 
Ziegler  ? 

A.  Well,  at  the  time  he  placed  the  order  he  gave  us 
a  ration  check  number.     [175] 

Q      Do  you  remember  what  the  number  is? 

A.     No. 

Q.  Did  you  have  any  further  conversation  regarding 
that  check?  A.     None  at  all. 

Q.     Have  you  ever  seen  the  check  itself? 

A.     Yes. 

Q.  I  show  you  Government's  exhibit  3  for  identifica- 
tion and  ask  you  if  you  ever  saw  this  document  before  ? 

A.     Yes. 

Q.     Where  did  you  see  it? 

A.     I  saw  it  yesterday  morning. 

Q.     Did  you  ever  see  it  before  then?  A.     No. 

Q.  Did  you  say  that  you  received  the  check  from  Mr, 
Ziegler  ?  A.     No. 

Q.  Oh,  I  misunderstood  you.  I  am  sorry.  You  do 
not  know  whether  a  check  arrived  or  not? 

A.     No.     I  would  say — 

Mr.  Carr :     Now,  if  he  says  no,  if  your  Honor  please — 

The  Court:     All  right. 

Mr.  Strong:     That  is  all. 

Mr.  Carr:     That  is  all. 

The  Court:     That  is  all,  thank  you. 

(Witness  excused.)   [176] 
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Mr.  Strong:     Mr.  Neff. 

The  Court:     Do  you  have  any  instructions  to  be  filed, 
Mr.  Strong? 

Mr.  Strong:     I  have  them,  your  Honor. 
(Documents  handed  to  the  court.) 

Mr.  Strong:     May  the  record  show  that  I  have  given  a 
copy  of  the  instructions  to  Mr.  Carr } 

The  Court:     And  filed  a  copy  with  the  court. 

PAUL  H.  NEFF, 

a  witness  called  by  the  Government,  having  been  duly 
sworn,  was  examined  and  testified  as  follows : 

The  Clerk:     Your  full  name,  please? 

The  Witness:     Paul  H.  Nefif. 

The  Clerk:     N-e-f-f? 

The  Witness:     Yes. 

The  Clerk:     Take  the  stand,  please. 

Direct  Examination. 
By  Mr.  Strong: 

Q.  What  is  your  occupation,  Mr.  Neff? 

A.  Office  manager. 

Q.  Of  what? 

A.  For  the  Sims-Thompson  Company. 

Q.  How  long  have  you  been  office  manager?  [177] 

A.  Since  October,   1944. 

Q.  Nineteen  what?  A.     44. 

Q.  Would  you  speak  up  a  little  louder? 

A.  Since  October,  1944. 

Q.  Did  you  bring  any  documents  which  I  subpoenaed 

from  the  files  of  the  Sims-Thompson  Company? 

A.  Yes,  I  did. 
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Q.     May  I  see  them?  (Producing  documents.) 

Q.  Thank  you.  Were  you  employed  as  office  manager 
on  July  1,   1946?  A.     Yes,  sir. 

Q.  Did  you  have  in  your  custody  any  of  the  records 
of  the  Sims-Thompson  Company  on  that  date? 

A.     Yes,  sir. 

Q.  Did  you  have  anything  to  do  with  the  order  for 
80,000  pounds  of  sugar  placed  by  the  West  Coast  Supply 
Company  on  or  about  that  date? 

Mr.  Carr:  Just  a  moment.  I  am  going  to  object.  I 
have  not  objected  up  to  now  to  these  leading  questions, 
but  I  am  going  to  object  on  the  ground  that  it  is  not  only 
leading  but  it  assumes  something  that  is  not  in  evidence. 

The  Court:     Reframe  the  question. 

Q.  By  Mr.  Strong:  What,  if  anything,  did  you  do 
with  [178]  any  orders  of  the  West  Coast  Supply  Com- 
pany during   1946?  A.     On  this  particular   order? 

Q.     Well,  tell  us  in  general  first. 

A.  I  didn't  receive  this  particular  order,  but  it  came 
to  my  desk.     It  was  given  to  me  by  Mr.  Moseley. 

Q.  Mr.  Moseley  was  employed  at  that  time  by  Sims- 
Thompson   Company?  A.     Yes,  sir. 

Q.  What,  if  anything,  did  you  do  in  connection  with 
that  order  after  you  received  it  from  Mr.   Moseley? 

A.  I  placed  the  order  on  the  telephone  for  transmittal 
to  San  Francisco. 

Q.  Would  you  look  among  these  paper  which  you 
have  handed  me  and  indicate  where,  if  any,  any  of  these 
documents  are  a  copy  of  the  teletype? 

A.     These  are  copies  of  the  teletype. 

The  Court:     Show  it  to  defense  counsel. 

(Brief  pause  in  the  proceedings.) 
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Q.  By  Mr,  Strong:  Did  you  at  the  time  you  placed 
the  order  have  in  your  possession  a  ration  check  covering 
the  sugar  called  for  by  the  order? 

A,  No,  sir.  We  had  the  check  number  but  not  the 
ration  check. 

Mr.  Strong:  May  I  have  these  marked  for  identifica- 
tion, your  Honor,  two  documents?   [179] 

Mr.  Carr:     We  are  unable  to  hear  the  witness. 

The  Court:  Yes,  speak  up  louder  so  that  counsel  may 
hear  you. 

The  Clerk:  Government's  Exhibit  24  for  identifica- 
tion 

The  Court:     Consisting  of  two  pages? 

Mr.  Strong:  Two  pages,  your  Honor.  I  don't  know 
whether  they  are  duplicates. 

(The  documents  referred  to  were  marked  as  Govern- 
ment's Exhibit  No.  24  for  identification.) 

Q.     By  Mr.  Strong:     Are  these  two  duplicates? 

A.     No,  sir. 

Q.  What  was  the  number  of  the  ration  check  cover- 
ing that  order?  A.     148. 

Q.  Did  you  at  any  time  subsequent  to  that  date  receive 
the  ration  check  itself? 

A.  I  don't  believe  we  received  the  ration  check  until 
after  the  order  was  teletyped.  We  had  the  ration  num- 
ber. 

Q.  Did  you  at  any  time  after  the  order  was  teletyped 
receive  the  ration  check  itself?  A.     Yes,  sir. 

Q.     Did  you  see  the  ration  check  when  it  arrived? 

A.  I  don't  recall  this  ration  check  in  particular,  but 
they  all  come  across  my  desk. 
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Q.  I  show  you  what  has  been  marked  as  Government's 
[180]  Exhibit  No.  3  for  identification  and  ask  you  if 
you  ever  saw  this  check  before? 

A.  I  probably  did.  I  don't  remember  the  check  in 
particular,  but  I  see  all  of  them. 

Q.  Do  your  records  indicate  when  you  received  ration 
check  148?  A.     Yes,  sir. 

Q.     Covering  that? 

A.  The  record  shows  the  transmittal  of  the  check  to 
San  Francisco  on  July  3rd. 

Mr.  Strong:  May  I  have  this  marked  for  identifica- 
tion ? 

The  Clerk:  Government's  Exhibit  25  for  identifica- 
tion. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  25  for  identification.) 

Q.     By  Mr.  Strong:     Do  you  have  a  pencil? 

A.     I  have  a  pen. 

Q.  Would  you  mark  or  underscore  here  where  it  shows 
the  receipt  and  the  transmittal  of  the  ration  check? 

Mr.  Carr:     I  object  to  this  as  being  hearsay. 

The  Court:  You  mean  the  records  themselves  are  not 
kept  in  the  regular  order  of  business  would  not  be  ad- 
missible, Mr.  Carr? 

Mr.  Carr:  I  think  probably  the  records  kept  in  the 
ordinary  course  of  business  would  be  admissible.  He  has 
testified  to  that,  that  he  didn't  know  about  receiving  the 
[181]  check.  And  now  he  is  attempting  to  use  the  record 
to  show  it. 

The  Court:  I  think  the  objection  would  go  to  the 
foundation.  You  would  have  to  lay  a  better  foundation. 
The  objection  is  good. 
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Q.  By  Mr.  Strong:  Did  you  prepare  the  original  of 
this  letter,  Government's  Exhibit  25  for  identification? 

A.     I  didn't  prepare  it  personally,  no. 

Q.     Was  it  prepared  under  your  direction? 

A.     Yes,  sir. 

Q.     Did  you  send  the  original  of  this  letter? 

A.     Yes,  sir. 

Q.  Did  you  examine  the  checks  which  are  listed  on 
this  letter  before  you  sent  them? 

A.     I  examine  all  checks. 

Q.     And  you  state  that  this  shows  what? 

A.     This  letter? 

Q.     Yes. 

A.  It  shows  that  the  check  was  transmitted  to  San 
Francisco  attached  to  the  original  of  this  letter. 

Q.  Do  you  now  recall  whether  or  not  you  transmitted 
this  check.  Government  Exhibit  No.  3  for  identification, 
with  this  letter? 

A.  Yes,  I  must  have.  I  can't  remember  every  check 
that  comes  across  my  desk. 

Mr.  Carr :  I  move  to  strike  that  answer,  your  Honor. 
He  [182]  said.  Yes,  he  must  have.     That  is  supposition. 

Mr.  Strong:  I  think  it  goes  to  the  weight,  your 
Honor. 

The  Court:  It  is  not  a  very  definite  statement.  I  do 
not  think  the  answer  is  objectionable,  except  it  is  so 
qualified  that  it  is  a  question  of  the  weight  for  the  jury. 
I  think  "I  must  have"  can  go  out,  that  part  of  it. 

Mr.  Carr:     That  is  the  part  I  mean,  your  Honor. 

The  Court:     All  right,  it  may  go  out. 

Mr.  Strong:     May  I  have  the  answer  read? 

(Answer  read  by  the  reporter.) 
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Q.  By  Mr.  Strong:  Now,  will  you  state  what  these 
other  documents  are  with  reference  to  this  transaction? 

A.     This  is  a  ledger  sheet — 

The  Court:  Now,  wait.  Have  that  marked  for  iden- 
tification and  show  it  to  counsel  first.  Show  it  to  counsel 
for  the  defense. 

The  Clerk:  Government's  Exhibit  26  for  identifica- 
tion. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  26  for  identification.) 

Mr.  Strong:  May  we  have  the  rest  of  them  m.arked  to 
save  time,  your  Honor? 

The  Court:       Yes. 

The  Clerk:     As  one  exhibit? 

Mr.  Strong:     No,  separate  exhibits. 

The  Court:  As  you  mark  them  state,  Mr.  Cross,  just 
what  [183]  they  purport  to  be  so  that  I  may  make  a  note 
of  it. 

The  Clerk:     Yes,  your  Honor. 

The  Court:     Exhibit  27  purports  to  be  what? 

The  Clerk:  No.  27  for  identification,  your  Honor,  in- 
dicates that  it  contains  entries  that  were  shipped  July 
3rd  to  the  Utah  Wholesale  Grocery  and  others  and  also 
to  the  West  Coast  Supply. 

The  Court:     All  right,  that  is  27. 

The  Clerk:  27  for  identification.  Government  Exhibit 
28  for  identification  is  a  broker's  file  copy  of  an  invoice, 
No.  9,292.  That  is  28,  your  Honor.  And  Government's 
Exhibit  29  is  a  broker's  file  copy  of  invoice  No.  9,291. 
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Government's  Exhibit  30  for  identification  is  a  credit 
memorandum  credited  to  the  West  Coast  Supply  Com- 
pany, and  that  is  dated  August  13,  1946. 

Government's  Exhibit  31  for  identification  is  a  broker's 
file  copy  of  invoice  No.  9,292,  dated  September  9,  1946. 

Government's  Exhibit  32  for  identification  is  a  letter 
dated  July  24,  1946,  to  Sims-Thompson  Company  from 
Allen  Ziegler. 

Government's  Exhibit  33  for  identification  is  a  shipping 
order  containing  a  broker's  reference  number  4,887. 

Government's  Exhibit  34  for  identification  is  a  shipping 
order  containing  a  broker's  reference  number  4,886. 

Government's  Exhibit  35  for  identification  is  a  one- 
[184]  sheet  document  of  the  West  Coast  Supply. 

(The  documents  referred  to  were  marked  Government's 
Exhibits  Nos.  27  to  35,  inclusive  for  identification.) 

Mr.  Strong:  Have  you  finished  examining  these 
documents  ? 

Mr.  Cam     For  the  moment. 

Q.  By  Mr.  Strong:  I  show  you  these  documents, 
which  are  Government's  Exhibits  Nos.  25  to  35,  inclusive, 
for  identification  and  ask  you  whether  these  are  part  of 
the  files  of  the  company  which  you  represent? 

A.     Yes,  they  are. 

Q.  Are  they  kept  in  the  usual  course  of  business  by 
you  or  under  your  supervision?  A.     Yes,  sir. 

Q.  Now,  these  are  documents  relating  to  the  transac- 
tion involving  80,000  pounds  of  sugar  purchased  by  the 
West  Coast  Supply  Company  on  July  1,  1946. 
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Mr.  Carr:  Objected  to  as  outside  the  issue  of  this 
case.  He  keeps  saying  "sold  to  the  West  Coast  Supply 
Company." 

The  Court:  I  think  the  question  is  unfortunately 
framed.  You  may  ask  him  to  whom  it  was  shipped  if 
you  want  to. 

Q.  By  Mr.  Strong:  Are  these  the  documents  which 
show  the  transaction  that  took  place  on  or  about  July 
1,  1946,  with  reference  to  80,000  pounds  of  sugar? 

A.     Yes,  sir. 

Q.  Do  your  documents  indicate  to  whom  the  sale  and 
[185]  shipment  was  made? 

Mr.  Carr :  Objected  to.  The  documents  speak  for 
themselves. 

The  Court:  Yes,  the  documents  will  speak  for  them- 
selves, counsel. 

Mr.  Strong:  I  offer  Government's  Exhibit  24  to  35, 
inclusive,  in  evidence. 

Mr.  Carr:  I  would  like  to  see  them.  I  cannot  very 
well  object  to  them  in  a  group  that  way. 

The  Court:     All  right. 

(Brief  pause  in  the  proceedings.) 

Mr.  Carr:  Well,  now,  for  example  on  Exhibit  No.  35 
you  have  got  the  words  "Paul  Ziegler"  and  "West  Coast 
Supply — 7-30-46"  in  pencil. 

I  am  going  to  object  to  that  document  on  the  ground 
that  the  foundation  has  not  been  properly  laid.  It  is  not 
material  to  any  issue  in  the  case. 

The  Court:  The  objection  is  sustained  on  that  ground. 
Let  us  dispose  of  each  one  now. 
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Do  you  have  anything  further  to  offer  on  the  founda- 
tion of  this,  Mr.  Strong?  Mr.  Carr  calls  attention  to 
some  pencilled  notations  there. 

Mr.  Strong:     Yes. 

Q.  Would  you  examine  Government's  Exhibit  No.  35 
for  identification  and  state  whether  you  know  who,  if 
anyone,  [186]  wrote  the  pencilled  notation? 

A.     It  looks  like  Mr.  Moseley's  writing. 

Q.     You  did  not  write  it?  A.     No,  I  didn't. 

Mr.  Strong:  I  withdraw  Government's  Exhibit  35,  if 
your  Honor  please. 

The  Court:     All  right. 

Mr.  Carr:     Is  that  a  "8",  Mr.  Clerk,  or  a  "7"? 

The  Clerk:     That  is  '7." 

Mr.  Carr:  I  will  object  to  all  of  these,  and  that  is 
from  number — 

The  Court:     24. 

Mr.  Carr:     24  through — 

The  Court :     34,  inclusive. 

Mr.  Carr:     34  or  35,  your  Honor? 

The  Court:     34.     Counsel  has  just  withdrawn  35. 

Mr.  Carr :  Oh,  yes,  that  is  right.  Exhibit  35.  Through 
34  on  the  ground  as  I  have  heretofore  stated,  without  en- 
larging on  it,  that  the  information  does  not  state  an  of- 
fense and  that  there  is  no  evidence  to  bind  the  West 
Coast  Supply  Company  to  this  transaction.  It  is  imma- 
terial. 

The  Court:     You  are  not  objecting  to  the  foundation? 
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Mr.  Carr:  No,  I  won't  object  to  that.  But  I  do  want 
to  specifically  now  object  to  Exhibit  32,  your  Honor. 
That  is  a  letter  purporting  to  be  signed  by  Allan  Ziegler. 
Perhaps  your  [187]  Honor  will  want  to  see  that. 

I  object  to  that  as  not  within  the  issues  of  the  case. 
It  does  not  tend  to  prove  or  disprove  any  issue  in  the  case. 
It  is  immaterial  and  it  is  inadmissible  against  either  Paul 
Ziesfler  or  Allan  Zieg"ler  who  is  not  a  defendant  in  this 


case. 


It  has  nothing  to  do  with  the  transaction  involved. 

Mr.  Strong:     May  I  be  heard  on  that,  your  Honor? 

The  Court:  There  is  no  foundation  laid  establishing 
the  signature  of  Allan  Ziegler,  is  there? 

Mr.  Strong:  There  is  foundation  laid,  your  Honor, 
for  establishing  the  signature  of  Allan  Ziegler.  This  is 
part  of  the  records  that  these  people  have  in  connection 
with  this  80,000  pound  transaction.  I  can  lay  a  further 
foundation  as  to  where  they  got  the  letter.  I  think  that 
letter  speaks  for  itself  in  dealing  with  the  transaction 
which  was  carried  on  between  the  witness's  firm  and  the 
purchaser  of  the  sugar. 

The  Court:  That  part  of  it  is  all  right.  But  the 
second  part  of  it  is  what  the  court  feels  is  objectionable. 
In  other  words,  suppose  this  were  written  by  the  janitor 
of  the  building.  There  is  nothing  here  to  show  it  was 
written  by  this  man.  That  is  my  thought  about  the  mat- 
ter. 

Mr.  Strong :  I  will  withdraw  it  for  the  time  being  just 
to  save  time,  your  Honor. 

Has  your  Honor  ruled  on  the  offer  of  the  balance  of 
the  documents?  [188] 
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The  Court:  Yes.  The  balance  of  the  documents  will 
be  admitted,  unless  there  is  some  specific  objection  such  as 
pointed  out  to  the  court  in  this  Exhibit  32. 

The  Clerk:  That  will  include  Government's  Exhibits 
24  to  34,  inclusive  but  excluding  32. 

Mr.  Carr:     You  excluded  one  other  one. 

The  Clerk:     Yes,  35  was  excluded. 

The  Court:     35  was  not  excluded.     It  was  withdrawn. 

Mr.  Carr:     Withdrawn,  I  mean. 

(The  documents  referred  to  were  marked  Government's 
Exhibits  Nos.  24  to  31,  inclusive  and  33  to  34,  inclusive, 
we  introduced  in  evidence.) 

Q.  By  Mr.  Strong:  As  far  as  your  recollection  goes 
in  the  records  which  you  have  disclosed  did  you  at  any 
time  receive  a  ration  check  for  the  80,000  pounds  of 
sugar  covered  by  the  transaction  we  have  been  discussing 
here  ? 

Mr.  Carr:  I  object  to  that  question.  It  is  compound 
and  confusing. 

The  Court:     Read  it,  please. 

(Question  read  by  the  reporter.) 

The  Court:  I  think  it  calls  for  a  conclusion  of  the 
witness,  counsel.  The  evidence  will  develop  if  it  was  in 
connection  with  this  or  not. 

Ask  him  if  he  received  the  ration  check  on  or  about 
this  date,  and  it  will  then  just  take  a  little  longer  to  get 
the  evidence.  [189] 

Mr.  Strong:     Yes,  your  Honor. 
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Q.  Did  you  receive  a  ration  check  on  or  about  July  1, 
1946,  from  the  West  Coast  Supply  Company? 

Mr.  Carr:  Objected  to  as  specifically  leading  and  as- 
suming the  issue  that  is  yet  to  be  proved  and  decided  by 
the  jury. 

The  Court:  You  mean  a  ration  check  was  received  by 
this  witness  from  a  certain  company  he  cannot  state  on 
the  stand? 

Mr.  Carr :  It  calls  for  a  conclusion,  your  Honor.  That 
is  my  objection. 

The  Court:  In  other  words,  he  cannot  state  that  he 
received  a  check? 

Mr.  Carr:     He  can  state  he  received  a  check,  yes. 

The  Court :  If  he  chose  another  check  from  the  Stand- 
ard Oil  Company — 

Mr.  Carr:  The  check  then  speaks  for  itself,  your 
Honor.     That  is  my  contention. 

The  Court:  This  witness  could  bring  in  40,000  checks 
and  say,  "These  are  40,000  ration  checks  we  received  on 
that  date.  Which  do  you  want?"  And  you  say,  "You 
cannot  say  that  it  is  from  the  West  Coast  Supply  Com- 
pany" ? 

Mr.  Carr:  Mr.  Strong  is  turning  around  and  asking 
a  leading  question  after  the  witness  has  already  testified, 
and  I  do  not  think  it  is  proper  to  put  it  in  this  form. 

The  Court:  I  think  that  is  highly  technical  and  an 
entirely  improper  objection.  [190] 
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Mr.  Carr:  Well,  I  take  exception.  I  may  respectfully 
do  so  to  your  Honor's  remark,  and  I  ask  you  to  instruct 
the  jury  that  means  no  reflection  upon  counsel. 

The  Court:  I  do  not  intend  to  reflect  upon  counsel  on 
either  side. 

I  expect  to  preside  at  this  trial  and  keep  it  in  an  orderly 
manner:  I  expect  to  rule  according  to  what  I  think  the 
law  is. 

Proceed. 

Q.     By  Mr.  Strong:     May  I  have  your  answer? 

A.  This  check  obviously  went  across  my  desk.  I 
don't  remember  the  check  in  particular. 

Q.     Not  this  check,  but  did  you  receive  a  check  .'^ 

A.  Yes,  sir.  I  would  have  to  receive  a  check  to  cover 
it. 

The  Court:     That  may  go  out. 

Q.  By  Mr.  Strong:  I  am  asking  you  whether  you 
did? 

A.     Yes,  sir,  I  received  a  check. 

Q.  Was  that  check  the  check  No.  148,  as  shown  on 
your  various  invoices  and  other  documents? 

A.     Yes,  sir. 

Q.     Was  that  for  80,000  pounds  of  sugar? 

A.     Yes,  sir. 

Mr.  Strong:  At  this  time,  your  Honor,  I  offer  in  evi- 
dence Govenment's  Exhibit  3  for  identification  which  is 
the  check.   [191] 
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Mr.  Carr:  I  object  to  it  on  the  ground,  if  the  court 
please,  no  proper  foundation  has  been  laid,  no  knowledge, 
no  evidence  of  any  knowledge  on  the  part  of  the  West 
Coast  Supply  Company,  no  evidence  as  to  who  put  on  the 
printing  "West  Coast  Supply  Company,"  and  it  is  in- 
admissible against  either  Paul  Ziegler  or  the  West  Coast 
Supply  Company  until  connected  up;  that  the  check  in- 
dicates or  at  least  has  on  the  face  of  it  a  suspicion  of 
alteration. 

I  object  to  it  on  the  ground  that  the  information  does 
not  state  an  offense  and  upon  the  further  ground  that 
the  partnership  cannot  be  guilty  of  an  offense  and,  there- 
by, it  is  not  admissible. 

The  Court:  Will  counsel  point  out  the  alteration  to 
which  he  directs  the  court's  attention? 

Mr.  Carr:  I  am  contending  that  "West  Coast  Supply 
Company"  in  typing,  that  there  is  no  foundation  for  it, 
your  Honor,  and  from  the  evidence  heretofore  placed  in 
the  record,  plus  the  statement  of  counsel  at  the  beginning 
of  the  trial  that  there  was  something  questionable  about 
the  checks,  and  as  far  as  the  signature  is  concerned,  I 
am  basing  my  objection  on  that  ground. 

The  Court:  The  check  will  be  admitted  against  Paul 
J.  Ziegler.  It  will  not  be  admitted  as  evidence  against 
the  West  Coast  Supply  Company. 

The  Clerk:     Government's  Exhibit  3  in  evidence.  [192] 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  3  and  introduced  in  evidence.) 
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Q.  By  Mr.  Strong:  Did  you  ever  receive  any  in- 
quiries or  complaints  from  the  West  Coast  Supply  Com- 
pany as  to  the  80,000  pounds  of  sugar  involved  in  this 
transaction  ? 

Mr.  Carr :  That  is  objected  to  as  immaterial,  on  the 
further  ground  that  the  partnership  charged  in  the  in- 
formation cannot  be  guilty  of  a  criminal  offense. 

The  Court:  Overruled.  I  understood  that  there  was 
a  specific  section  of  the  law  which  included  partnerships. 
Or  am  I  wrong? 

Mr.  Strong:  Absolutely.  May  I  read  it  to  you,  your 
Honor  ? 

The  Court:  Yes.  It  was  argued  in  another  case  that 
1  had  in  Fresno. 

Mr.  Carr:  Your  Honor,  may  I  correct  that?  That 
was  a  corporation. 

The  Court :  But  this  was  also  read.  These  sections 
were  also  read  to  me. 

You  are  right.     That  was  a  corporation. 

Mr.  Carr:     That  was  a  corporation. 

The  Court:     You  are  right. 

Mr.  Strong:  This  is  Title  HI  of  the  2nd  War  Powers 
Act.  It  is  contained  in  50  U.  S.  Code  Appendix,  Section 
633. 

Title  III  is  Priorities  Powers.  This  is  the  section 
1 193]   under  which  this  information  is  drawn. 

Subsection  (3)  of  Section  2  (a)  of  this  Title  states 
as  follows — I  shall  only  read  a  part  of  it.  Well,  I  will 
read  the  whole  section: 

"The  President  shall  be  entitled  to  obtain  such  informa- 
tion from,  require  such  reports  and  the  keeping  of  such 
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records  by,  make  such  inspection  of  the  books,  records  and 
other  writings,  premises  or  property  of,  any  person 
(which,  for  the  purpose  of  this  subsection  (a),  shall  in- 
clude any  individual  partnership  ...)..." 

And  there  is  some  more  in  the  sentence. 

Mr.  Carr :  I  might  just  say  this :  that  the  statute  also 
provides  for  a  partnership  to  make  an  income  tax  return, 
but  you  cannot  find  one  case  in  the  book  where  you  indict 
a  partnership,  you  indict  the  partners. 

Mr.  Strong:  It  may  be  true,  but  the  Congress  pro- 
vides that  they  may  prohibit  a  partnership  from  acting, 
and  that  ''person"  is  a  partnership. 

The  Court:  You  have  the  record  clear;  and  if  there  is 
any  error  by  the  court,  it  may  be  corrected. 

However,  I  am  just  admitting  this  last  Exhibit  3 
against  Paul  J.  Ziegler  and  not  against  the  West  Coast 
Supply  Company. 

The  Court:     Proceed. 

Mr.  Strong:  There  is  an  objection  on  which  your 
Honor  —194]  has  not  ruled  which  was  made  to  the  ques- 
tion asked  the  witness. 

The  Court:     Yes,  it  is  overruled. 

The  Witness:  There  was  a  letter  about  a  shortage 
of  one  bag  of  sugar  on  one  of  the  deliveries. 

Q.  By  Mr.  Strong:  Was  that  letter  received  by  your 
company  ?  A.     Yes. 

Mr.  Carr:  If  the  court  please,  you  have  just  ruled 
the  letter  out  of  evidence;  and  I  do  not  think  it  is  proper 
to  get  in  by  indirection  what  your  Honor  has  Just  ex- 
cluded from  the  evidence.  I  think  that  is  Exhibit  32. 
your  Honor. 
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The  Court:  I  think  there,  Mr.  Strong,  the  objection 
is  that  there  is  no  showing  here  that  this  is  an  authorized 
signature.     I  beHeve  that  is  the  trouble. 

Mr.  Strong:  If  your  Honor  please,  I  am  not  offering 
the  letter  for  the  signature.  This  is  preparatory  to  the 
next  question. 

The  Court:  All  right,  as  long  as  you  do  not  offer  the 
letter.  If  they  got  notice  there  was  some  objection,  you 
can  go  that  far  with  the  witness,  but  not  into  the  letter. 

Mr.  Strong:  I  am  not  trying  to  get  the  letter  in  by 
the  back  door,  your  Honor. 

The  Court:     All  right. 

Q.  By  Mr.  Strong:  Did  you  speak  to  anyone  at  the 
West  Coast  Supply  Company  in  that  connection?   [195] 

A.     No,  sir. 

Q.     Did  you  do  anything  in  that  connection? 

A.  There  was  a  teletype  sent  to  San  Francisco  regard- 
ing the  shortage. 

Q.     Is  that  all  that  was  done? 

A.  That  is  all.  The  trucking  company  made  it  up 
later. 

Mr.  Strong:     That  is  all. 

Mr.  Carr:     Is  that  all? 

Mr.  Strong:     Your  witness. 

May  I  ask  one  more  question? 

The  Court:     Yes. 

Mr.  Strong:     Thank  you. 

Q.  Did  you  receive  payment  for  80,000  pounds  of 
sugar  ? 

A.  Checks  in  payment  of  sugar  are  all  mailed  direct 
to  San  Francisco. 
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Q.     Do  you  receive  a  commission  on  sales  of  sugar? 

A.     Yes,  sir. 

Q.     Did  you  receive  a  commission  in  this  case? 

A.     Yes,  sir. 

Mr.  Strong:     That  is  all. 

Cross  Examination. 
By  Mr.  Carr: 

Q.  When  a  sugar  ration  check  comes  into  your  office 
it  usually  comes  by  mail,  does  it?   [196] 

A.     Yes,  sir. 

Q.     Who  opens  the  mail? 

A.     The  girl  at  the  switchboard. 

Q.  What  will  she  do  with  a  ration  check,  the  general 
practice?  A.     They  come  to  my  desk. 

Q.     Do  you  examine  the  ration  checks  yourself? 

A.  I  look  through  the  ration  checks  to  be  sure  they 
are  in  order. 

Q.  Is  it  a  practice  down  there  that  if  you  find  the 
check  is  not  properly  made  out,  in  your  opinion,  do  you 
change  the  check  in  any  way?  A.     No,  sir. 

Q.     Never  have  done  that?  A.     No,  sir. 

Q.  All  right.  I  am  going  to  show  you  Exhibit  No.  3, 
and  I  am  going  to  ask  you  the  specific,  positive  question 
whether  or  not  you  can  state  under  oath  that  that  "West 
Coast  Supply  Company"  was  written  on  there  at  the  time 
the  check  arrived  at  your  concern? 

.Mr.  Strong:     Your  Honor,  I  object.     The  witness  has 
said  he  does  not  remember  seeing  it. 

The  Court:  This  is  cross  examination.  Counsel  has 
the  right  to  ask  these  questions. 
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Mr.   Strong:     I  will  withdraw  the  objection.    [197] 

The  Witness:  That  check  must  have  been  order,  or  it 
would  have  gone  back  to  West  Coast  for  correction. 

Mr.  Carr:  I  move  to  strike  that  answer  as  not  re- 
sponsive. 

The  Court:     Strike  it  out. 

Mr.  Carr:     And  ask  that  the  question  be  repeated. 

Now,  listen  carefully  to  it  and  see  if  you  can  answer 
it. 

(Question  read  by  the  reporter.) 

The  Witness :  Well,  I  have  stated  that  I  don't  remem- 
ber this  check  in  particular;  and  I  can't  say  that  I  do 
remember  it  in  particular.  But  the  check  must  have  been 
in  order  or  it  would  have  gone  back. 

Mr.  Carr :  I  move  to  strike  that  portion  of  the  answer, 
your  Honor,  as  not  responsive. 

The  Court:     It  may  go  out. 

Q.  By  Mr.  Carr:  As  a  matter  of  fact,  Mr.  Nefif— 
I  will  withdraw  that. 

How  many  typewriters  do  you  have  or  did  have  at 
your  office  at  that  time?  A.     Three. 

Q.  Three?  What  kind  of  typewriters  were  they;  do 
you  know? 

A.  One  is  a  Remington  and  one  is  an  Underwood. 
1  don't  recall  the  other  one. 

Q.     Are  they  still  there?   [198]  A.     Yes,  sir. 

Q.  And  they  are  the  same  typewriters  that  were  in 
your  office  on  July  1,  1946?  A.     Yes,  sir. 

Q.  Is  it  not  a  fact,  Mr.  Nefif,  that  that  check  arrived 
at — what  is  the  name  of  your  concern? 

A.     Sims-Thompson  Company. 
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Q.  — Sims-Thompson  Company,  and  that  to  your 
knowledge  someone  in  that  company  typed  in  "West 
Coast  Supply  Company"?  A.     No,  sir. 

Q.     You  say  that  is  not  true? 

A.     We  never  do.     We  never  do  that. 

Q.  I  am  not  asking  you  that.  I  am  saying  that  is 
not  true;  is  that  your  testimony? 

A.     That  is  not  true. 

Q.     You  are  positive  in  that?  A.     Yes,  sir. 

Mr.  Carr :  Now,  at  this  time,  your  Honor,  I  want  to 
request  permission  to  have  an  expert  examine  the  type- 
writers at  that  concern  and  to  make  a  comparison  with 
this  check.  I  don't  know  how  much  delay  it  will  take. 
I  am  not  asking  for  a  continuance,  but  I  want  the  privi- 
lege at  least  to  ascertain  those  facts. 

Mr.  Strong:  If  your  Honor  please,  I  object  to  it 
simply  on  this  ground:  [199] 

I  do  not  think  it  makes  the  slightest  bit  of  difference 
whether  the  name  "West  Coast  Supply  Company"  was  on 
that  check  when  it  left  the  hands  of  Paul  Ziegler  or  any- 
body else  or  whether  that  "West  Coast  Supply  Company" 
was  subsequently  added  to  that  check  by  anyone. 

I  think  that  the  prime  consideration  is  whether  that 
check  was  a  ration  check  issued  to  transfer  ration  points 
to  the  seller  of  sugar  in  connection  with  the  purchase  of 
sugar  which  was  delivered  to  either  the  West  Coast  Sup- 
ply Company  or  the  defendant,  and  the  omission  or  pres- 
ence of  that  name  "West  Coast  Supply  Company"  at 
any  particular  time  is  wholly  immaterial. 

The  statute,  as  a  matter  of  fact,  does  not  have  to  be 
construed  to  require  that  a  check  be  completely  drawn  at 
the  moment  that  it  leaves  the  hands  of  the  person  drawing 
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it.  Whether  a  check  is  drawn  is  a  technical  question,  and 
it  may  relate  to  the  time  that  it  reaches  the  bank  on  which 
it  is  drawn.  And  while  I  do  not  want  to  foreclose  any 
examination  into  the  facts  as  to  the  typewriters — I  have 
no  objection  to  that — I  don't  think  it  would  make  any 
difference  at  all  one  way  or  the  other  whether  the  type- 
writers were  or  were  not  the  same  and  whether  the  name 
was  or  was  not  added  by  Mr.  Ziegler  or  somebody  else 
at  any  time  during  the  process  of  transferring  this  sugar. 

The  Court:  Well,  the  defense  has  the  right  to  pursue 
[200]  whatever  theory  they  feel  is  correct  in  the  matter. 

Mr.  Carr:  I  shall  try  to  avoid  unnecessary  delay,  but 
I  feel  compelled  to  prove  that. 

The  Court:     The  request  will  be  granted. 

Q.  By  Mr.  Carr:  You  talked  to  Mr.  Strong  during 
the  lunch  hour,  did  you?  A.     No,  sir. 

Q.     When  was  the  last  time  you  talked  to  Mr.  Strong? 

A.     Yesterday  morning. 

Q.  At  that  time  did  you  discuss  with  him  whether 
"West  Coast  Supply  Company"  appeared  on  Exhibit  No. 
3? 

A.  Mr.  Strong  asked  me  if  we  ever  did  that,  and  I 
told  him  that  it  was  not  the  practice  of  our  office  to  alter 
or  touch  a  ration  check  in  any  way.  If  it  was  not  in 
order,  it  went  back  to  the  customer  for  correction. 

Q.  Mr.  Strong  specifically  asked  you,  though,  if 
"West  Coast  Supply  Company"  was  on  this  check  when 
it  came  to  you,  did  he  not?  A.     Yes,  sir. 

Q.     And  you  told  him  it  was  not,  did  you  not? 

A.     No,  sir. 

Q.     What  did  you  tell  him? 

A.     I  told  him  exactly  what  I  told  you. 
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The  Court:     What  did  you  tell  him? 

The  Witness :  I  told  him  that  if  there  was  any  irregu- 
[201]  larity  on  any  ration  check,  it  went  back  to  the 
customer  for  correction. 

Q.  By  Mr.  Carr :  Is  that  the  only  time  you  discussed 
this  matter  of  whether  or  not  ''West  Coast  Supply  Com^ 
pany"  appeared  on  Exhibit  No.  3  with  any  Government 
official?  A.     Yes,  sir. 

Q.     Did  you  not  discuss  it  with  the  OPA  agents? 
A.     No,  sir. 

Q.     Have  you  talked  to  the  agents  ?  A.     No,  sir. 

Q.     That  is  the  only  time  you  talked  to  Mr.  Strong? 
A.     Yes,  sir. 

Q.  And  I  assume  Mr.  Strong  told  you  to  tell  the  truth 
at  that  time?  A.     Yes,  sir. 

Mr.  Strong:     Are  you  finished? 
The  Court:     Any  questions? 

Redirect  Examination. 
By  Mr.  Strong: 

Q.     Did  I  not  tell  you  to  tell  the  truth  at  all  times? 
A.     Yes,  sir. 

Q.     I  specifically  told  you  that,  did  I  not? 
A.     Yes,  sir. 

The  Court:     He  said  he  did  now.  [202] 
Mr.  Strong:     It  is  just  that  there  was  an  implication. 
The  Court:     No,  there  wasn't  an  implication. 
Mr.  Carr:     I  was  just  picking  up  an  old  practice  that 
I  know  is  carried  on  in  the  Department. 
The  Court:     Any  other  questions? 
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Mr.  Strong:     None. 

The  Court:     That  is  all. 

Mr.  Carr:  Could  this  witness  remain  on  subpoena, 
your  Honor,  subject  to  call? 

The  Court:     Yes,  if  you  have  any  other  questions. 

Mr.  Carr:  In  connection  with  the  examination  of  the 
typewriters,  this  typewriter  matter. 

The  Court:  The  expert,  if  he  goes  in  and  brings  back 
samples  and  testifies — 

Mr.  Carr:  I  want  him  to  identify  the  typewriters,  this 
particular  witness.     He  can  go,  but  subject  to  call. 

The  Court:  He  will  be  available  if  the  Government 
wants  him  or  if  the  defense  wants  him. 

Call  your  next  witness. 

Mr.  Strong:  Well,  your  Honor,  I  am  not  quite  clear 
as  to  what  this  process  is  of  having  the  typewriters  ex- 
amined. 

Mr.  Carr :  You  leave  that  to  us,  Mr.  Strong.  We  will 
work  that  out. 

The  Court:  I  have  granted  the  motion  of  the  defend- 
ant here  to  have  the  specimens  of  the  typewriters  in  the 
office  [203]  of  the  Sims-Thompson  Company  brought  in- 
to court. 

Mr.  Strong:     I  just  proceed  with  my  case? 

The  Court:     Oh,  yes. 

Mr.  Strong:     Thank  you,  your  Honor. 

Mr.  Smith.  First,  may  I  have  a  recess  at  this  time, 
your  Honor?     It  is  close  to  3:00  o'clock. 

The  Court:  If  it  will  help  you  to  organize,  we  will 
take  a  recess. 


United  States  of  America  219 

Ladies  and  gentlemen  of  the  jury,  remember  the  ad- 
monition I  have  heretofore  given  you.  Do  not  discuss 
the  matter  among  yourselves  or  permit  anyone  to  discuss 
it  in  your  presence.  Do  not  form  or  express  an  opinion 
on  the  matter  until  it  is  finally  submitted  to  you  under 
the  instructions  of  the  court. 

(Brief   recess.) 

The  Court :  Do  you  stipulate  the  jury  is  present,  gen- 
tlemen ? 

Mr.  Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court:     Is  it  stipulated  the  defendant  is  in  court? 

Mr.  Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court:     Proceed. 

Mr.  Strong:     Mr.  Smith.  [205] 

LAWRENCE  A.  SMITH, 

a    witness    called   by   the    Government,    being    first    duly 
sworn,  was  examined  and  testified  as  follows : 

The  Clerk:     Your  full  name,  please.? 

The  Witness :     Lawrence  A.  Smith. 

The  Clerk:     L-a-w-r-e-n-c-e  A.  S-m-i-t-h.? 

The  Witness:     That  is  right. 

The  Court:     Let  the  record  show  that  the  defendant 
has  submitted  to  the  court  proposed  instructions. 

Mr.  Strong:     Let  the  record  show  that  I  have  received 
a  copy,  too. 

The  Court:     All  right. 
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Mr.  Cam  Your  Honor,  we  may  have  additional  in- 
structions. I  don't  want  to  preclude  myself.  I  don't 
think  there  will  be  many. 

The  Court:  As  long  as  I  have  some  instructions  to 
work  on,  additional  instructions  will  be  considered. 

Direct  Examination. 
By  Air.  Strong: 

Q.     What  is  your  occupation? 

A.  Salesmanager  in  charge  of  the  sugar  department, 
Kelley-Clarke  Company. 

Q.     Did  you  hold  that  position  in  July,  1946? 

A.     I  did.   [205] 

Q.  I  show  you  Government's  Exhibit  15-A,  -B,  -C, 
and  -D  and  ask  you  if  you  ever  saw  these  before? 

A.  There  is  two  of  these  documents,  I  believe,  are  the 
ones  you  asked  me  to  bring  up. 

Q.     Yes.    Are  you — 

A.     The  others  I  haven't  seen. 

Q.     Are  you  acquainted  with  that   transaction? 

A.  This  is  a  W.D.A. — warehouse  delivery  advice, 
this  copy  here. 

The  Court:     What  is  the  exhibit  number? 

Air.  Strong:     15-C. 

The  Court:     All  right. 

Q.  By  Mr.  Strong:  I  do  not  want  you  to  describe 
the  exhibit.  I  want  to  know  whether  you  are  acquainted 
with  that  transaction  that  it  represents. 

A.     I  don't  understand  your  question — "acquainted." 

The  Court:  Listen  to  the  question.  Repeat  the  ques- 
tion. 

(Question  read  by  the  reporter.) 
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Mr.  Strong:     Let  me  reframe  it. 

Q.     Do  you  know  anything  about  that  transaction? 

A.     Yes. 

Q.  In  your  official  capacity  with  the  Kelley-Clarke 
Company  did  you  have  anything  to  do  with  the  transac- 
tion? 

A.     Nothing  except  some  detail  pertaining  to  it. 

Q.     What  detail?  [206] 

A.  The  order  was  placed — I  didn't  take  the  order — 
and  the  order  comes  into  the  office. 

The  Court:  No,  not  what  you  did  not  do.  Listen  to 
the  question. 

It  is  difficult  for  lay  witnesses  to  understand  the  pro- 
cedure in  court.     Re-read  the  question. 

(Question  read  by  the  reporter.) 

The  Witness:  The  ration  check  that  comes  in  in  the 
morning  would  go  across  my — 

The  Court:  No,  not  what  would  be.  Listen  to  the 
question.  Counsel  has  asked  you  for  just  what  you  did 
in  connection  with  this  transaction,  if  anything. 

Now,  just  what  you  did,  not  what  might  have  been  done 
or  what  would  be  done.     All  right. 

The  Witness:  The  only  thing  that  I  did  with  this 
transaction  was  it  would  be  with  other  documents  that 
come  across  my  desk  for  matching  with  orders,  and  they 
would  be  handed  to  the  girl  in  the  office  to  pass  on.  That 
would  be  my  duties  with  the  transaction. 

Q.  By  Mr.  Strong :  You  say  two  of  those  documents 
are  documents  which  you  produced? 

A.  No,  I  didn't  produce  these  documents.  The  girl 
in  the  office  types  those  documents. 
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The  Court:  No,  that  is  not  the  question.  He  did  not 
ask  you  who  made  them  up.  [207] 

Who  brought  them  here?  Did  you  produce  them  in 
court? 

The  Witness:  I  brought  these  documents  up.  I  beg 
your  pardon. 

The  Court:     All  right. 

Q.  By  Mr.  Strong:  Did  you  have  anything  to  do 
with  the  ration  check  which  covered  that  transaction? 

A.  Nothing,  except  to  match  it  with  the  order  and  to 
hand  it  on  to  the  girl  to  send  to  the  refinery. 

Q.     Is  that  what  you  did? 

A.  I  received  the  ration  check  as  it  comes  into  the 
office. 

Q.  In  this  particular  instance  is  that  what  you  did  in 
this  instance?  A.     That  is  right. 

Q.     What  did  you  do  with  the  check? 

A.  It  would  be  passed  on  to  the  girl  for  recording  in 
the  ration  book  and  sent  on  to  the  refinery. 

Q.     You  send  it  on  to  the  refinery? 

A.     We  mail  it  to  the  refinery,  no. 

Q.     Do  you  dictate  the  letters?  A.     No. 

Q.  But  the  check  comes  into  your  possession  at  some 
time  during  this  process? 

A.     When  the  mail  comes  in. 

Q.  I  show  you  Government's  Exhibit  5  and  ask  you 
whether  [208]  you  recall  ever  seeing  this  check  before? 

A.     Yes,  you  showed  me  this  check  yesterday. 

Q.     Before  yesterday  did  you  ever  see  it? 

A.  I  couldn't  remember.  There  is  hundreds  of  checks 
that  go  through. 
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Q.  I  see.  In  connection  with  this  transaction  covering 
30,000  pounds  of  sugar,  as  represented  by  Government's 
Exhibits  15-A,  -B,  -C  and  -D,  did  you  receive  a  ration 
check  ? 

Mr.  Carr:  I  don't  want  to  be  unfair,  but  I  think  he 
has  answered  that  pretty  clearly,  your  Honor. 

The  Court:     Yes. 

Mr.  Strong :     I  am  not  sure  of  the  answer,  your  Honor. 

Mr.  Carr:     He  said  he  did  not  know,  I  thought.    _ 

Mr.  Strong:     That  is  not  my  recollection. 

The  Court:     Read  the  witness's  answer. 

(Answer  read  by  the  reporter.) 

Q.  By  Mr.  Strong:  That  is  with  reference  to  that 
particular  Government  exhibit,  the  check  itself. 

Now  I  am  asking  whether  you  received  a  check  or  not 
— that  is  my  question,  your  Honor — this  check.  Govern- 
ments' Exhibit  5. 

A.  Yes,  we  received  a  check  for  the  transaction.  We 
would  have  to  receive  a  check. 

The  Court:  No,  strike  out  ''we  would  have  to  receive 
a  check."   [209] 

The  Witness:     Oh! 

Q.  By  Mr.  Strong:  Do  any  of  your  records  show 
that   fact?  A.     Yes. 

Q.  I  am  handing  back  to  you  some  documents  which 
you  handed  to  me  the  other  day. 

Will  you  indicate  which  of  the  records  show  that? 

A.     The   records   showing — 

The  Court:     Now,  wait. 

Mr.  Strong:     Just  pull  it  out  and  hand  it  to  me. 

The  Court:     And  identify  it. 
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Mr.  Strong:  May  I  have  this  marked  for  identifica- 
tion ? 

The  Clerk:  Government's  Exhibit  No.  36  for  identi- 
fication. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  36  for  identification.) 

Q.  By  Mr.  Strong:  I  show  you  Government's  Ex- 
hibit 36  for  identification  and  ask  you  to  state  what  this 
is. 

A.  This  is  a  sheet  from  our  sugar  rationing  book 
which  shows  the  record  of  the  check,  the  number  of  the 
check — 

Mr.  Carr:  Just  a  moment.  I  submit  that  the  founda- 
tion has  not  been  laid  for  this  document.  Furthermore, 
the  witness  is  not  shown  to  be  qualified  to  speak,  and 
third,  he  is  reading  from  an  exhibit  which  speaks  for 
itself. 

The  Court:  A  better  foundation  should  be  laid,  of 
course.  [210] 

Q.  By  Mr.  Strong :  Mr.  Witness,  do  you  have  charge 
of  the  records  with  reference  to  the  sugar  rationing 
checks  at  the  Kelley-Clarke  Company? 

A.  I  would  have  charge  of  the  department  in  which 
the  records  are  kept,  yes. 

Q.  Are  those  records  kept  officially  under  your  cus- 
tody? A.     Yes. 

Q.  Is  that  Government's  Exhibit  2>6  a  part  of  those 
records  ?  A.     Yes. 

Q.  That  is  part  of  the  records  kept  in  the  due  course 
and  the  ordinary  course  of  business  of  your  company? 

A.     Yes. 
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Mr.  Strong:  I  ofifer  this  document  in  evidence,  your 
Honor. 

Mr.  Carr:  Objected  to  as  being  immaterial,  incompe- 
tent as  against  either  the  partnership  or  Paul  J.  Ziegler, 
the  defendant.  And  I  would  like,  if  I  may,  to  incorpo- 
rate those  additional  objections  I  made  a  moment  ago 
to  one  of  the  checks,  your  Honor. 

The  Court:  It  may  be  incorporated.  It  is  incompe- 
tent and,  therefore,  that  goes  to  the  fact  it  has  nothing 
to  do  with  the  transaction. 

Mr.  Carr:  Pardon  me.  Perhaps  I  should  be  more 
specific  and  say,  your  Honor,  that  it  is  not  binding  upon 
[211]  either  of  the  defendants. 

The  Court:  There  are  legends  on  here  and  numbers 
on  here  that  certainly  would  have  to  be  explained  before 
I  could  pass  on  the  objection. 

Mr.  Strong:  Well,  that  is  what  I  was  trying  to  do 
before,  your  Honor,  when  the  other  objection  was  sus- 
tained. 

The  Court:     Mr.  Cross. 

The  Clerk:  Yes,  your  Honor.  (Handing  document 
to  counsel.) 

The  Court:  The  objection  that  an  instrument  speaks 
for  itself  is  good  when  you  can  look  at  the  instrument  and 
read  it  and  know  exactly  what  it  purports  to  be.  But  if 
there  are  trade  symbols  or  abbreviations,  then  the  instru- 
ment does  not  speak  for  itself  without  someone  who  can 
interpret  those  to  the  court  or  the  jury.     All  right. 

Q.  By  Mr.  Strong:  Would  you  indicate  where  this 
document  relates  to  the  transaction  of  the  300,000  pounds 
of  sugar  as  shown  by  Government's  Exhibits  15-A,  -B, 
-C  and  -D? 
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Mr.  Carr :     I  think  that  is  30,000  pounds. 

Mr.  Strong:     30,000  pounds.     I  am  sorry. 

The  Witness:  That  would  be  in  this  last  transaction 
dated  July  the  1st,  check  No.  145,  invoice  No.  C-4280. 

Q.  By  Mr.  Strong:  You  are  now  reading  from  Gov- 
ernment's Exhibit  2>6  for  identification?  [212] 

A.     That  is  right. 

Q.  On  that  invoice  4-C280  is  the  same  as  Govern- 
ment's Exhibit  15-A  for  identification? 

A.     C-4280,  right. 

Q.  And  this  statement  here  in  the  column  which  is 
headed  "Check  -  Date  -  No.,"  the  legend  being  '7/1" 
and  the  number  being  "145,"  what  does  that  show? 

A.  That  is  the  date  of  the  check  that  came  in  the 
ofhce  and  the  number. 

Q.     The  number  on  the  check?  A.     Right. 

Q.  Where,  if  anywhere,  does  it  show  the  value  of  the 
check  ? 

A.     Right  over  here  in  this  column,  "Value  of  Check," 

Q.     What  does  it  say?  A.     "30,000  pounds." 

Q.     And  it  says  ''7-T  after  that.     What  is  that? 

A.     That  is  the  date  it  was  mailed  to  the  refinery. 

Q.  Does  this  document  in  any  way  show  the  delivery 
of  30,000  pounds  of  sugar?  A.     It  does  not. 

Mr.  Strong:     Thank  you. 

I  offer  this  in  evidence. 

Mr.  Carr :     Same  objection. 

The  Court:  Subject  to  the  same  objection,  it  is 
in   [213] 

The  Clerk:     Government's  Exhibit  Z6  in  evidence. 
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(The  document  referred  to  was  marked  Government's 
Exhibit  No.  2>6  and  introduced  in  evidence.) 

Mr.  Carr :     May  I  add  just  one  objection,  your  Honor  ? 

The  Court:     Yes. 

Mr.  Carr:     It  just  sHpped  my  mind  for  the  moment. 

This  check  being  for  30,000  pounds,  I  object  to  the 
introduction  of  that  on  the  additional  ground  that  the 
bank  account  shows  on  the  date  in  question  there  was  to 
the  credit  more  than  30,000  pounds  of  sugar.  For  that 
reason  it  could  not  be  an  offense. 

Do  I  make  my  self  clear  .^^ 

The  Court:     Yes,  I  understand  your  objection. 

Mr.  Strong:     May  I  be  heard? 

The  Court:     Yes. 

Mr.  Strong:  There  were  four  checks  issued  on  the 
samie  day.  They  are  considered  as  part  of  one  transaction 
unless  they  can  be  shown  that  anyone  came  before  any 
of  the  others.  The  four  checks  are  in  total  in  excess  of 
the  balance. 

I  believe  that  the  record  itself  will  show  that  any  one 
of  these  checks  is  also  in  excess  of  the  balance. 

Mr.  Carr:  May  I  pass  this  up  to  the  court  and  then 
let  the  court  look  at  the  figures?  And  then  you  will  see 
what  the  balance  is.     That  is  as  of  July  1st. 

(Document  handed  to  the  court.)    [214] 

Mr.  Strong:  May  I  add  this,  your  Honor?  The  wit- 
ness from  the  bank  specifically  testified  that  the  first  check 
that  came  in  was  the  check  for  600,000  pounds  or  660,000 
pounds — I  don't  remember  which  it  is — and  that  he  at 
that  time  questioned  its  being  in  excess.  Consequently, 
all  of  these  checks  came  after  that  time. 


228  Paul  J.  Ziegler  vs. 

(Testimony  of  Lawrence  A.  Smith) 

Mr.  Carr:  Well,  now,  I  submit  that  was  not  my  un- 
derstanding of  his  testimony.  He  did  not  say  which  one 
came  in  first,  I  don't  think,  Mr.  Strong.  I  may  be  in 
error  about  that. 

Mr.  Strong:  I  think  he  did,  your  Honor.  It  is  pos- 
sible, your  Honor,  that  that  record  itself  shows  which  is 
the  first  check  that  came  in. 

The  Court:     Yes,  it  does.     But  I  want  to  be  sure  of 

it. 

This  record  shows  that  on  July  11th,  1946,  there  was  a 
credit  of  231.96,  That  was  the  balance.  And  on  July  25 
there  was  a  check  for  6,000.  And  on  that  date  the  record 
shows  an  overdraft  of  5,768.04. 

That  is  followed  by  a  check  for  300,  then  6,600  and 
another  check  for  800. 

Those  three  last  checks  that  I  have  named  were  charged 
against  this  account  on  August  1,  1946,  leaving  an  over- 
draft of  13,468.04.  And  then  on  August  22nd  another 
check  for  50.00,  an  overdraft  then  of  13,518.04. 

I  wish  both  counsel  would  examine  the  exhibit  to  see  if 
[215]  I  am  correct  in  that  interpretation  of  the  document. 

Mr.  Strong:  May  I  indicate  to  your  Honor — I  don't 
know  whether  your  Honor  recalls  the  witness's  testimony 
— but  this  is  a  machine  that  is  used,  a  dollar  and  cents 
machine;  and  that  isn't  as  your  Honor  read  it  as  appears 
here. 

These  are  thousands;  so  that  the  first  check  is  not  for 
6,000  but  is  for  600,000. 
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The  Court:  Yes.  But  I  was  reading  it  exactly  as  it 
appears  in  that  exhibit  because  I  have  no  right  to  read 
anything  else  into  it. 

Mr.  Strong :     Yes.    I  thought  possibly  it  was  not  clear. 

Mr.  Carr:  Well,  perhaps  I  did  not  make  myself  too 
clear  on  it. 

I  simply  stated  this :  If  I  have  $10,000  in  the  bank  and 
I  write  a  check  $12,000  and  one  for  five,  the  $12,000 
check  is  sent  back  but  the  $5,000  check  is  cashed.  So 
it  is  not  an  overdraft. 

Simply  stated,  that  is  it. 

The  Court:  No,  the  first  one  would  be  paid  if  the 
6,000  went  in  first.  If  the  small  check  went  in  first,  you 
would  not  have  an  overdraft  against  that. 

Mr.  Carr:  That's  right.  But  if  it  went  in  second,  it 
would  be  paid,  too,  your  Honor,  because  if  you  sent  a 
check  into  the  bank  on  an  account  of,  say,  that  $10,000 
and  you  wrote  a  check  for  $12,000,  the  bank  would  im- 
mediately send  [216]  that  check  back. 

The  Court:     That  is  right. 

Mr.  Carr:  Then  your  $5,000  check,  which  was  writ- 
ten second,  would  go  in  and  be  paid. 

The  Court:  That  is  true,  if  they  had  the  money  there 
to  pay  it. 

Mr.  Carr :  And  that  was  the  situation  there.  There 
wasn't  enough  in  the  account  to  cover  this  80,000  pounds 
of  sugar  that  is  involved  in  counts  7  and  8. 
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Mr.  Strong:  I  submit  to  your  Honor  that  there  was 
not  sufficient  in  the  account. 

The  amount  in  the  account,  as  shown  by  that  document, 
is  on  that  date  23,196  pounds.  And  a  check  for  80,000 
pounds  could  not  be  drawn  against  23,196  pounds.  It  is 
obviously  insufficient  by  50,000  pounds. 

The  Court:  That  is  an  argument  to  the  jury  by  both 
sides. 

Mr.  Carr:     That  is  my  objection,  counsel. 

The  Court:     Yes,  overruled. 

Mr.  Strong:     May  I  have  the  last  question? 

(The  question  referred  to  was  read  by  the  reporter  as 
follows : 

"Q.  Does  this  document  in  any  way  show  the  delivery 
of  30,000  pounds  of  sugar?") 

Q.  By  Mr.  Strong:  Did  you  receive  the  commission, 
[217]  broker's  commission,  in  connection  with  the  pur- 
chase of  the  sugar  involved  that  we  are  talking  about 
here?  A.     Yes,  we  did. 

Q.  Now,  let  me  ask  you:  Do  I  understand  correctly 
all  of  the  ration  checks  go  across  your  desk? 

A.     That  is  right. 

Q.  At  any  time  during  July,  1946,  was  there  any  sale 
of  sugar  to  anyone  for  which  your  firm  did  not  receive 
a  ration  check  for  the  full  amount? 

Mr.  Carr :     Objected  to  as  being  immaterial. 

The  Court:     Yes,  I  think  that  is  immaterial. 

Mr.  Strong:  I  submit,  your  Honor,  that  if  he  has  re- 
ceived all  checks  for  all  sales,  it  must  necessarily  include 
this  check  for  this  sale. 
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Mr.  Carr:  That  is  a  very  serious  way  to  pin  down  a 
defendant,  though,  by  using  the  word  "all"  and  encompass 
all  transactions. 

It  seems  to  me  the  specific  transaction  involved  here  is 
the  question. 

The  Court:  I  think  it  is  this  transaction  and  this 
check  we  are  dealing  with,  counsel. 

Mr.  Strong:  All  right.  I  offer  in  evidence  Govern- 
ment's Exhibit  5  for  identification  which  is  a  ration  check 
for  30,000  pounds. 

Mr.   Carr:     You  are  offering  that?   [218] 

Mr.  Strong:     Yes,  sir. 

Mr.  Carr:  I  am  objecting  to  it  on  many  and  varied 
grounds  I  have  already  set  forth  and  particularly  with 
reference  to  both  defendants.  First  it  is  a  partnership, 
and  there  is  no  knowledge  shown  at  all  nor  authority  for 
the  name  to  be  on  there.  There  is  the  suspicion  of  altera- 
tion so  far  as  the  defendant  Ziegler,  Paul  Ziegler,  is 
concerned;  that  it  is  inadmissible  as  against  him  because, 
first  of  all,  the  information  does  not  state  an  offense 
against  him  and  that  the  posture  of  the  evidence  at  this 
time  is  such  that  no  offense  can  be  stated  against  either 
of  the  defendants  under  any  of  the  counts  in  the  informa- 
tion. 

The  Court:  It  will  be  admitted  against  Paul  J.  Zieg- 
ler. It  will  not  be  admitted  against  the  West  Coast 
Supply  Company  and  none  of  the  exhibits  that  have  been 
introduced  in  evidence  up  to  this  time  have  been  admitted 
against  the  West  Coast  Supply  Company. 

The  Clerk:     Government's  Exhibit  No.  5  in  evidence. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  5  and  introduced  in  evidence.) 
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The  Court:     All  right. 
Mr.  Strong:     That  is  all. 
The  Court:     Cross  examine. 
Mr.  Carr:     That  is  all  I  have,  your  Honor. 
The  Court:     That  is  all. 
(Witness  excused.)   [219] 

The  Court:     Call  your  next  witness. 
Mr.  Carr:     That  was  Exhibit  5;  am  I  right? 
The  Court:     Exhibit  5,  yes. 

Mr.  Carr:     Your  Honor,  I  am  sorry.     I  did  not  hear 
your  ruling.     May  I  have  the  reporter  read  it  to  me? 
The  Court:     Yes. 
(Record  read  by  the  reporter.) 
Mr.  Strong:     Mr.  Ramseur. 

STEPHEN  D.  RAMSEUR, 

called  as  a  witness  by  the  Government,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name,  please? 

The  Witness:     Stephen  D.  Ramseur,  R-a-m-s-e-u-r. 

The  Clerk:     How  do  you  spell  ''Stephen"? 

The  Witness:     S-t-e-p-h-e-n. 

Mr.  Carr:     What  was  that  name? 

The  Clerk:     Stephen  D.  Ramseur,  R-a-m-s-e-u-r. 

Direct  Examination. 
By  Mr,  Strong: 

Q.     What  is  your  occupation,  Mr.  Ramseur? 
A.     Investigator  for  the  Alcohol  Tax  Unit,  Bureau  of 
Internal  Revenue. 
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Q.  Did  you  at  any  time  during  1946  have  occasion  to 
[220]  visit  the  premises  of  the  West  Coast  Supply  Com- 
pany? A.     I  did,  yes,  sir. 

Q.     What  was  that  in  connection  with? 

A.  The  first  time  was  in  connection  with  the  serving 
of  a  demand  letter. 

Mr.  Carr:     Serving  what? 

(Answer  read  by  the  reporter.) 

Q.     By  Mr.  Strong:     When  was  that? 

A.     On  November  the   14th. 

Q.     What  year?  A.     What? 

Q.     What  year?  A.     '46.    1946. 

Q.  Were  you  at  that  time  on  the  premises  of  the  West 
Coast  Supply  Company  in  connection  with  your  official 
duties?  A.     Yes,  sir. 

Q.  Were  you  engaged  in  the  making  of  an  investiga- 
tion for  the  Alcohol  Tax  Unit? 

Mr.  Carr:  Objected  to  as  being  wholly  irrelevant. 
He  has  already  put  him  on  the  premises,  your  Honor. 
I  don't  think  the  purpose  that  he  has  there  is  material, 
bringing  some  other  investigation  into  this  case. 

The  Court:  I  do  not  think  it  is  either.  I  shall  sustain 
the  objection. 

Q.  By  Mr.  Strong:  Did  you  on  that  occasion  see 
the   [221]   defendant  Paul  J.  Ziegler? 

A.     Not  on  that  occasion,  no,  sir. 

Q.     Whom   did  you   see?  A.     Allan   Ziegler. 

Q.     Did  you  make  any  requests  of  Allan  Ziegler? 

Mr.  Carr:  That  is  objected  to  as  wholly  immaterial. 
Allan  Ziegler  is  not  involved  in  this  case  in  any  way. 
There  is  no  proof  concerning  Allan  Ziegler  at  all.  He 
is  not  a  defendant. 
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The  Court:  If  it  has  something  to  do  with  the  part- 
nership it  might  be  material,  Mr.  Carr.  That  would  be 
the  only  theory. 

Mr.  Carr:  Yes,  I  grant  you  that  possibly  could  be  the 
only  theory. 

The  Court:     All  right. 

Mr.  Strong:     That  is  the  only  theory. 

The  Court:     All  right. 

Mr.  Carr :     But  I  am  not  waiving  my  objection. 

The  Court:     Oh,  no. 

Q.  By  Mr.  Strong:  Will  you  state  what  was  said  by 
you  and  by  Allan  Ziegler? 

A.     What  was  said  by  Allan  Ziegler? 

Q.     And  by  you  on  that  occasion. 

A.  Well,  we  asked  that  form — the  demand  letter  is 
a  department  form,  the  original  and  a  duplicate,  the  copy. 
The  [222]  copy  has  on  the  reverse  side  a  place  for  the 
signature  of  the  person  you  served  it  on  acknowledging 
receipt.  We  asked  him  if  he  would  sign  the  acknowledg- 
ment, and  he  said  no.  I  asked  him  if  he  would  acknowl- 
edge that  he  had  received  it,  and  he  said  he  was  making 
no  statements.     And  that  was  all  that  was  said. 

Mr.  Carr:  Now,  then,  I  move  to  strike  all  of  that 
testimony.  It  is  wholly  immaterial,  and  it  is  prejudicial 
to  this  defendant. 

The  Court :  I  do  not  know.  Maybe  he  was  there  be- 
fore. 

Mr.  Carr:  That  particular  conversation  certainly  has 
no  bearing  on  the  issue  in  this  case.  The  fact  that  Allan 
Ziegler  refused  to  cooperate  with  him,  your  Honor,  cer- 
tainly does  not  in  any  way  mitigate  for  or  in  behalf  of 
defendant  or  against  him. 
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The  Court :  That  is  proper  in  direct.  That  has  nothing 
to  do  with  the  case  so  far. 

Mr.  Strong:     What  was  the  ruling? 

The  Court:  That  has  nothing  to  do  with  the  case  so 
far. 

Mr.  Strong:     I  would  like  to  question  him  further. 

The  Court:     All  right. 

Q.  By  Mr.  Strong:  Was  that  about  all  that  was 
said?  A.     That  is  about  all. 

Q.     Did  you  return  on  a  subsequent  occasion? 

A.     I  did.    [223] 

Q.     Was  that  in  connection  with  the  demand  order? 

A.     It  was,  yes,  sir. 

Q.     Did  you  see  anybody  there? 

A.     Mr.  Paul  Ziegler  at  that  time. 

Q.     The  defendant  in  this  case?  A.     Yes,  sir. 

Q.     Who  else  was  present? 

A.  Well,  there  were  a  number  of  office  employees.  We 
waited  out  in  front. 

Q.     Who  is  "we"? 

A.  Mr.  Tingle  and  I,  investigator  Tingle  and  I  who 
were  working  together. 

Q.     And  when  was  this  second  occasion? 

A.     The  21st  of  November,  1946. 

Mr.  Carr:     It  is  very  difficult  to  hear  the  witness. 

The  Court:  Speak  a  little  clearer  so  the  jury  and 
counsel  can  hear  you. 

Q.  By  Mr.  Strong:  Did  you  have  any  discussion 
with  Paul  J.  Ziegler  on  that  occasion? 

A.     I  did,  yes. 

Mr.  Carr:  What  was  that  date?  May  I  have  that? 
Mr.  Strong:     The  21st  of  November.     Is  that  right? 
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The  Witness:     Yes. 

Mr.  Carr:     What  year? 

Mr.  Strong:     '46.  [224] 

Mr.  Carr:  I  object  to  any  conversation  in  November, 
'46,  unless  it  is  in  the  form  of  an  admission. 

The  Court:  That  is  the  only  purpose  it  could  have. 
Proceed. 

Q.     By  Mr.  Strong:     Go  ahead. 

A.  We  called  on  Mr.  Paul  Ziegler.  We  sent  the  letter, 
demand  letter  to  San  Francisco,  the  main  office,  and  they 
returned  the  copy. 

The  Court:  Not  what  you  did  with  someone  else. 
Just  listen  to  the  question.     Repeat  the  question  again. 

The  Witness:  We  called  on  Mr.  Paul  Ziegler  and 
asked  him  if  he  would  sign  or  asked  his  brother  Allan  to 
sign  the  receipt  for  the  demand  letter. 

Q.     By  Mr.  Strong:     Yes? 

A.     And  Mr.  Ziegler  stated — 

The  Court:     Which  one  now?     You  have  named  two. 

The  Witness:  Mr.  Paul  Ziegler  stated  that  he  would 
not  request  or  ask  his  brother  to  sign  it  nor  would  he 
sign  it. 

Q.     By  Mr.  Strong:     Yes? 

A.  That  he  had  no  intentions  of  complying  with  the 
request  in  the  demand  letter. 

Q.     Yes?     Is  that  all  that  was  said  on  that  occasion? 

A.     No.     There  was  more  said. 

Q.     Did  you  make  any  request  of  Mr.   Paul  Ziegler? 

A.  No,  no  request.  No,  we  asked  him  about  the 
sugar.    [225]  He  said  he  had  sold  no  sugar. 

Mr.  Carr:  Well,  now,  just  a  moment,  your  Honor. 
I  am  going  to  move  to  strike  this  whole  conversation  up 
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to  now  on  the  ground  that  it  has  no  bearing  on  any  of 
the  issues  in  this  case. 

The  Court:  That  is  correct  so  far.  Let  us  get  into 
the  next  question  now. 

Q.  By  Mr.  Strong:  What  were  you  doing  then  on 
that  occasion? 

A.  We  went  there — Mr.  Tingle  and  I  went  there  to 
see  if  someone  would  sign  the  acknowledgment  of  the  re- 
quest, acknowledging  the  receipt  of  the  demand  letter. 

Q.     Were  you  investigating  something? 

Mr.  Carr :  That  is  objected  to,  your  Honor.  Why 
bring  in  another  matter? 

Mr.  Strong:  This  is  not  another  matter,  your  Honor. 
This  is  the  same  transaction.  If  counsel  would  let  me 
ask  a  few  more  questions,  I  should  like  to  bring  it  out. 
It  is  subject  to  be  stricken. 

The  Court:  If  you  can  connect  it  up,  I  shall  permit 
it.  But  the  court  takes  the  view  of  counsel  for  the  de- 
fendants at  this  point,  if  it  is  not  connected  up. 

Mr.  Carr:  I  am  going  to  forewarn  Mr.  Strong  if  he 
brings  in  some  damaging  thing,  what  the  consequences  are 
on  this.   [226] 

Mr.  Strong:     I  shall  accept  your  Honor's  ruling. 

The  Court:     All  right,  proceed. 

Q.  By  Mr.  Strong:  Do  you  have  a  copy  of  the  de- 
mand letter?  A.     No,  I  have  not. 

Q.     Is  it  in  your  files? 

A.     The  files  is  in  San  Francisco. 

Q.  Did  you  have  any  discussion  with  Paul  Ziegler 
about  any  sugar?  A.     I  did,  yes. 


United  States  of  America  239 

(Testimony  of  Stephen  D.  Ramseur) 

Q.     What  sugar  did  you  discuss  with  him? 

A.     Sugar  that  he  had  obtained. 

Mr.  Carr:  I  move  to  strike  that  as  a  conclusion  of  the 
witness. 

The  Court:  Yes.  Now,  you  say  sugar  that  he  had 
obtained.     You  see,  that  is  a  conclusion  of  yours. 

What  did  Paul  Ziegler  say?  What  did  you  ask  him, 
and  what  did  he  say? 

The  Witness:  We  asked  him  what  disposition  was 
made  of  the  sugar  that  he  had,  and  he  said,  "You  want 
to  know  what  happened  to  the  sugar?"  He  said,  "We 
used  it  in  manufacturing  a  number  of  products." 

The  Court:  What  sugar.  Was  there  any  identifica- 
tion of  it? 

The  Witness:  No,  not  at  that  time.  There  was 
nothing  [227]  said  about  what  sugar.  We  went  there  to 
serve  the  demand  letter  and  get  it  signed,  and  he  said  that 
he  would  not  sign  it;  that  if  we  would  leave  the  syrup 
out — this  demand  letter  called  for  a  return  of  sales  of 
sugar  and  syrup.  He  said  if  we  left  the  syrup  out,  there 
would  be  no  need  of  making  a  demand  letter,  filling  the 
demand  letter  out,  the  requirements  of  it,  as  they  sold 
no  sugar.  It  was  all  used  in  the  manufacture  of  product 
there  in  the  plant. 

Q.  By  Mr.  Strong:  Is  that  all  that  was  said  on  that 
occasion?  A.     Just  about  all,  yes. 

Mr.  Strong:  I  will  agree  to  strike  this  witness's  testi- 
mony, your  Honor. 

The  Court:     Yes,  it  is  not  competent.     It  may  go  out. 
Mr.   Strong:     I  agree  to  have  the  jury  instructed  to 
completely  disregard  anything  he  said. 
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The  Court:  The  jury  is  instructed  to  completely  dis- 
regard anything  this  witness  has  said. 

That  is  all. 

(Witness  excused.) 

Mr.  Strong:  Mr.  Tingle.  May  I  speak  to  the  next 
witness  a  moment,  your  Honor? 

The  Court:     Yes,  certainly. 

Mr.  Strong:  Because  I  don't  want  to  burden  the  jury 
or  the  court  if  it  is  not  necessary.    [228] 

(Brief  pause  in  the  proceedings.) 

BENJAMIN  H.  TINGLE, 

a    witness    called    by    the    Government,    being    first    duly 
sworn,  was  examined  and  testified  as  follows : 

The  Clerk:     Your  full  name,  please? 

The  Witness:     Benjamin  H.  Tingle. 

The  Clerk:     T-i-n-g-1-e? 

The  Witness:     T-i-n-g-1-e. 

Direct  Examination. 
By  Mr.  Strong: 

Q.     What  is  your  occupation? 

A.     Investigator,  Alcohol  Tax  Unit. 

Q.     Did  you  hold  that  job  during  1946? 

A.     Yes. 

Q.     Now,  in  November,  1946,  did  you  have  occasion  to 
go  to  the  premises  of  the  West  Coast  Supply  Company? 

A.     I  did. 

Q.     Did  you  go  alone?  A.     No,  sir. 

Q.     With  whom  did  you  go? 

A.     I   went   with   Mr.   Ramseur   and   Awrey,   investi- 
gators. 
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Q.     Who? 

A.     Ramseur  and  Awrey,  A-w-r-e-y.     [229] 

Q.  Were  you  there  investigating  anything  in  connec- 
tion with  the  Alcohol  Tax  Unit? 

A.  Well,  we  went  there  on  November  the  14th  to 
serve  what  we  call  a  demand  letter  upon  him  under  Regu- 
lation 17  to  report  sales  of  sugar. 

Q.     What  sugar? 

A.  Well,  sugar  that  he  had  obtained,  what  we  had 
learned  about  that  he  had  obtained  through  the  OP  A  by 
issuance  of  checks. 

Mr.  Carr:  I  object  to  that  and  move  it  be  stricken  as 
purely  hearsay. 

The  Court:     It  is  hearsay.    It  may  go  out. 

Q.  By  Mr.  Strong:  Did  you  receive  any  communica- 
tions from  the  OPA? 

A.  Well,  only  verbally,  I  believe.  We  talked  with  the 
investigators  at  the  OPA  about  the  matter,  yes. 

Q.     Did  you  return  there  on  November  21,  1946? 

A.     Yes,  sir. 

Q.     Did  you  have  any  discussion  with  Paul  J.  Ziegler? 

A.     Yes,  sir. 

Q.     Will  you  state  what  you  said  and  what  he  said? 

A.  Well,  we  went  there  to  get  him  to  have  his  brother 
sign  a  receipted  copy  of  Regulation  17  letter  which  we 
had  served  upon  him  a  week  before.  We  had  served  the 
demand  letter  upon  his  brother,  Allan;  and  they  had  re- 
fused to  sign  [240]  the  receipted  copies  of  the  demand 
letter.  And  that  was  why  we  returned  there  the  second 
time,  to  see  if  we  could  get  him  to  sign  this  letter. 
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Q.     Do  you  have  a  copy  of  the  letter  with  you? 

A.     No,  I  do  not. 

Q.     Do  you  know  where  it  is? 

A.  Yes,  sir.  It  is  in  our  files  in  the  Alcohol  Tax 
Unit. 

Q.     In  Los  Angeles? 

A.     In  Los  Angeles,  yes  sir. 

Mr.  Strong:  It  may  save  time,  your  Honor,  if  this 
witness  is  excused  to  get  the  letter.  I  was  under  the  im- 
pression that  these  witnesses  would  have  the  letter  here. 

The  Court:     All  right. 

Mr.  Strong:     Would  you  do  that? 

The  Witness:     Yes. 

(Witness  temporarily  excused.) 

Mr.  Strong:     Mr.  Lofton. 

FRITZ  LOFTON, 

called  as  a  witness  by  the  Government,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name,  please? 

The  Witness:     Fritz  Lofton,  L-o-f-t-o-n.     [231] 

Direct  Examination. 
By  Mr.  Strong: 

Q.     What  is  your  occupation,  Mr.  Lofton? 


A 

Q 
A 

Q 

A 


I  work  for  the  Office  of  Price  Administration. 

In  what  capacity? 

I  have  charge  of  the  wholesale-retail  department. 

Wholesale-retail  department  ? 

That  is  right. 
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Q.     Would  you  explain  that  more  fully? 

A.  Well,  we  determine  the  allowable  inventories  of 
wholesalers  and  retailers  and  the  adjustments. 

Q.     As  to  what? 

A.     As  to  their  allowable  inventories  of  sugar. 

Q.     I  see.     You  have  charge  of  the  records? 

A.     I  do. 

Q.     With  reference  to  that?  A.     I  do. 

Q.  I  show  you  Government's  Exhibit  10  for  identifi- 
cation, which  consists  of  various  documents,  and  ask  you 
whether  these  are  part  of  the  records  which  are  under 
your  care  and  custody? 

A.     No,  sir,  those  are  not. 

Q.     What  records  are  those?  A.     Those  are 

The  Court:     What  is  the  exhibit  number? 

Mr.  Strong:  Government's  Exhibit  10  for  identifica- 
tion.   [232] 

The  Witness:     Those  are  the  industrial  section. 
Q.     By  Mr.  Strong:     Will  you  look  through  it  and  see 
if  any  of  them  are  wholesale? 
A.     No,  sir,  they  are  not. 
Mr.  Strong:     No  further  questions. 
The  Court:     That  is  all. 
Mr.  Carr :     That  is  all. 

(Witness  excused.) 

Mr.  Strong:     Mr.  Garver. 
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JOHN  W.  GARVER, 

a   witness    called   by    the    Government,    being    first   duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name,  please? 

The  Witness:     John  W.  Garver,  G-a-r-v-e-r. 

Direct  Examination. 
By  Mr.  Strong: 

Q.     What  is  your  occupation,  Mr.  Garver? 

A.     Los  Angeles  industrial  sugar  rationing  specialist. 

Q.     With  what  agency? 

A.     Office  of  Temporary  Controls. 

Q.  Were  you  during  1946  employed  by  the  Office  of 
Price  Administration?  A.     I  was.     [233] 

Q.     What  was  your  job  then? 

A.  I  was  the  specialist  for  the  wholesale  and  retail 
section.     I  beg  your  pardon.     1946? 

Q.     That's  right. 

A.     February    1st   I   took  over   the   industrial   section. 

Q.  Would  you  look  at  the  documents  in  front  of  you, 
which  are  Government's  Exhibit  10  for  identification,  and 
state  whether  any  of  those  documents  are  part  of  the  files 
of  the  Office  of  Price  Administration  industrial  section? 

A.  Yes,  they  are.  They  are  all  provisional  allowance 
reports  and — 

Q.     Do  not  describe  them.     Just  answer  it  yes  or  no. 

A.     Yes.    Yes,  they  are. 

Q.     All  or  just  some?  A.     All  of  them. 

Q.  Are  they  part  of  the  official  files  under  your  cus- 
tody? A.     They  are. 

Q.  And  were  they  received  and  used  in  the  due  course 
of  business  of  the  Office  of  Price  Administration  under 
your  charge?  A.     They  were,  yes. 
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Mr.  Strong:  I  offer  these  documents  in  evidence, 
your  Honor,  Government's  Exhibit  10  for  identification. 
And  I  show  them  to  counsel.    [234] 

Mr.  Carr:  May  I  inquire  for  what  purpose  you  are 
offering  them? 

Mr.  Strong:  The  same  purpose:  in  support  of  the 
eight  counts  of  the  information  to  show  willfullness,  to 
show  the  relationship  of  this  defendant  to  the  company, 
and  to  show  the  use  of  the  OPA  ration  account. 

Mr.  Carr :  I  object  to  this  upon  the  following  grounds : 
as  immaterial;  and  has  no  bearing  on  any  of  the  issues 
in  the  case.  It  does  not  establish  any  partnership  rela- 
tion.    It  is  inadmissible  for  that  purpose. 

It  all  relates  to  transactions  prior  to  the  date  of  the 
charges  involved  in  this  information.  It  raises  collateral 
matters  which  can  only  work  to  the  prejudice  of  the  two 
defendants. 

The  Court:     I  shall  hear  from  the  Government. 

Mr.  Strong:  The  documents  are  all  in  the  latter  part 
of  1945,  I  believe.  Some  of  those  documents,  as  to  which 
I  may  say  parenthetically  I  believe  there  was  a  stipula- 
tion on  the  signature  of  Paul  J.  Ziegler.  Some  of  those 
documents  indicate  that  they  were  filed  by  Mr.  Paul  J 
Ziegler  and  with  the  word  "partner— West  Coast  Supply 
Company."  And  some  of  them  are  on  the  letterhead  of 
the  West  Coast  Supply  Company. 

Mr.  Carr:     I  didn't  understand  you  to  say  I  stipulated 
to  that,  did  I? 

The  Court:     You  stipulated  as  to  the  signature.  [235] 

Mr.  Carr:     That  is  true.     That  still  stands.     And  as 

far  as  the  admissibility  just  only  for  the  signature,  your 
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Honor,  I  am  not  objecting,  except  on  the  general  ground 

that  I  have  stated. 

However,  the  material  in  the  document  is  what  I  am 
directing  my  attention  to. 

Mr.  Strong:  If  I  may  continue,  your  Honor,  that 
material  constitutes  proper  evidence  to  indicate  the  rela- 
tionship between  the  defendant,  Paul  J.  Ziegler,  and  the 
West  Coast  Supply  Company. 

The  Court:  Mr.  Reporter,  will  you  read  the  purpose 
for  which  these  documents  are  offered? 

(Record  read  by  the  reporter.) 

The  Court:  Where  do  they  show  willf ullness ?  Which 
part  shows  willf  ullness  ? 

Mr.  Strong:  I  think  that  the  fact  that  the  person 
whose  signature  appears  on  those  documents  has  been 
engaged  in  transactions  with  the  Office  of  Price  Adminis- 
tration, as  shown  by  those  documents,  in  itself  has  a  ten- 
dency of  establishing  the  fact  that  he  knows  what  the 
regulations  are  about;  that  he  knows  how  the  operations 
are  conducted  and  that  he  knows  something  about  the 
rules  and  regulations  governing  rationing. 

That,  I  think,  is  evidence  which  tends  to  show,  in  the 
ultimate  sense  to  some  degree,  the  presence  of  willfullness, 
knowledge  of  regulations,  specific  knowledge,  the  exercise 
[236]  of  various  permitted  functions  before  an  agency, 
as  to  whose  regulations  are  involved. 

I  think  all  those  tend  to  indicate  that  the  person  knows 
something  about  those  matters  which  are  in  support  of 
willfullness. 

The  Court:  They  may  be  admissible  if  certain  testi- 
mony developed,  which  I  shall  not  indicate  at  this  time. 
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However,  I  am  going  to  sustain  the  objection  at  this 
time.  It  might  be  used  in  rebuttal  if  certain  testimony 
developed. 

Mr.  Strong:  Does  that  also  apply  to  the  offer  to  show 
the  relationship  between  the  defendant,  Paul  J.  Ziegler, 
and  the  company? 

The  Court:  I  would  only  admit  them  as  binding  at 
this  time,  with  the  testimony  in  the  condition  that  it  is  in 
now,  if  I  admitted  them  at  all,  against  Paul  J.  Ziegler. 

I  am  not  admitting  them  against  Paul  J.  Ziegler  at 
this  time. 

Mr.  Strong:  Well,  if  your  Honor  please,  I  had 
thought  that  those  two  witnesses  were  going  to  take  more 
time  than  they  did. 

If  we  can  recess  at  this  time,  I  can  assure  your  Honor 
that  we  will  finish  with  the  case  by  12:00  o'clock  to- 
morrow. That  will  give  me  an  opportunity  to  go  over 
some  of  the  matters. 

The  Court:  About  how  long,  Mr.  Carr,  do  you  antici- 
pate you  will  take?    [237] 

Mr.  Carr:  Well,  your  Honor,  I  don't  want  to  impose 
upon  your  good  patience;  but  I  want  to  ask  for  consider- 
able time  at  the  end  of  the  Government's  case  to  present 
a  matter  which  I  cannot  present,  I  do  not  think,,  under 
two  to  three  hours. 

I  am  going  to  cover  a  great  deal  of  law,  a  great  many 
citations,  both  statutory  and  constitutional  law.  And  I 
would  expect  to  take  a  minimum  of  three  hours,  your 
Honor. 

Then  I  think  we  will  be  in  defense  of  the  case,  I  should 
say,  not  to  exceed  a  day,  anyway,  maybe  less. 
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The  Court :  I  am  sure  you  can,  your  legal  argument  in 
less  time  than  that,  Mr.  Carr.  I  have  never  had  a  legal 
argument  in  30  years  that  was  that  long.  Of  course,  I 
am  always  ready  to  have  something  new. 

Mr.  Carr:  Your  Honor,  there  are  certain  constitu- 
tional questions  involved.  It  means  we  have  got  to  go 
into  the  Reconversion  Act.  We  have  got  to  go  into  two 
constitutional  questions,  partnership  questions;  and  I 
have  a  lot  of  law  briefed,  your  Honor. 

The  Court:  I  have  been  through  a  great  many  con- 
stitutional questions,  Mr.  Carr;  so  I  can  save  you  a  lot 
of  time  on  that. 

But  I  want  you  to  outline  it  to  me,  and  I  want  you  to 
give  me  your  position  so  I  will  have  it  clearly  in  mind. 
I  might  ask  for  additional  argument,  but  I  say  again  in 
my  entire  experience  I  have  never  had  three-hour  argu- 
ment on  the  law.    [238] 

Mr.  Carr:  I  don't  want  to  impose  on  your  Honor, 
but  I  want  to  give  myself  ample  time. 

I  will  tell  you  I  have  spent  about,  all  told,  three  weeks 
on  the  law  in  this  case;  and  it  is  unusual  for  me  to  have 
to  spend  three  weeks  looking  up  the  law.  It  will  take 
three  hours  to — 

The  Court:  That  will  be  an  entire  afternoon  session, 
and  a  forenoon  session,  for  one  man  arguing  the  law. 

Mr.  Carr:  Yes,  your  Honor.  It  will  take  three  hours 
to  present  what  I  dug  up  in  three  weeks. 

The  Court:  I  may  not  be  familiar  with  all  the  law, 
but  I  do  not  believe  I  will  require  a  whole  day's  argument 
of  the  law. 
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Ladies  and  gentlemen  of  the  jury,  you  will  remember 
the  admonition  I  have  heretofore  given  you.  You  will 
not  discuss  the  matter  among  yourselves.  You  will  not 
permit  anyone  to  discuss  this  matter  in  your  presence, 
and  you  will  not  form  or  express  any  opinion  as  to  the 
merits  of  this  controversy  until  it  is  finally  submitted  to 
you  under  the  instructions  of  the  court. 

We  will  now  take  a  recess  until  10:00  o'clock  tomorrow 
morning. 

(Whereupon,  at  4:05  o'clock  p.  m.,  an  adjournment  was 
taken  until  10:00  o'clock  a.  m.,  February  6,  1947.)   [239] 

Los  Angeles,  California,  February  6,  1947,  10:00  A.  M. 

The  Court:     Mr.  Cross,  call  the  calendar. 

The  Clerk:  Yes,  your  Honor.  No.  19,106  Criminal, 
United  States  v.  West  Coast  Supply  Company,  a  partner- 
ship, and  Paul  J.  Ziegler,  for  further  jury  trial. 

Mr.  Strong:     Ready  for  the  Government. 

Mr.  Carr:     Ready  for  the  defense. 

The  Court:     Stipulate  the  jury  is  present,  gentlemen? 

Mr.  Strong:     So  stipulated. 

Mr.  Carr:     So  stipulate. 

The  Court:     Stipulate  the  defendant  is  in  court? 

Mr.  Carr:     So  stipulated. 

Mr.  Strong:  So  stipulate.  Your  Honor,  I  don't  know 
that  I  have  shown  these  three  exhibits — three,  four  and 
five — to  the  jury.     May  I  do  so? 

The  Court:     Yes. 

(Counsel  passes  documents  to  the  jury.) 

Mr.  Strong:  I  have  no  further  questions  of  this  wit- 
ness.   (Referring  to  the  witness  John  W.  Carver.) 


250  Paul  J.  Ziegler  vs. 

Mr.  Carr:  Your  Honor,  there  are  some  papers  that 
they  getting.  It  might  be  we  could  recall  this  witness 
and  save  time. 

The  Court :     All  right. 

Mr.  Carr:  Mr.  Strong  is  getting  them  somewhere  up- 
stairs, I  think.    [240] 

Mr.  Strong:     Yes,  that  is  satisfactory,  your  Honor. 

Mr.  Hartt.  May  I  recall  the  witness  Hartt  for  two 
questions,  your  Honor? 

The  Court:     You  may. 

RICHARD  C.  HARTT, 

a  witness  called  by  the  Government,  having  been  previous- 
ly sworn,  was  recalled  and  testified  further  as  follows: 

Direct  Examination  (Resumed.) 

By  Mr.  Strong: 

Q.  Are  you  the  Mr.  Hartt  who  testified  previously 
in  this  trial?  A.     I  am. 

Q.  You  are  the  gentleman  from  the  Union  Bank  and 
Trust  Company?  A.     Yes,  sir. 

Q.  Mr.  Hartt,  I  want  to  show  you  Exhibit  1,  which 
consists  of  the  ledger  cards.  Before  the  last  two  figures 
there  is  a  period  in  each  instance. 

I  should  like  you  to  state  what  the  figures  indicate  as 
to  poundage? 

Mr.  Carr :  Well,  I  submit  the  figures  speak  for  them- 
selves. 

Mr.  Strong:     There  was  some  confusion,  your  Honor. 

The  Court:     Do  you  know  what  they  stand  for?  [241] 

Mr.  Carr:     I  think  I  do,  your  Honor. 

The  Court:  Will  you  state  it  to  the  court?  That  will 
clear  it  up.  It  was  not  clear  to  my  mind.  I  read  them 
yesterday. 
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Mr.  Carr :  They  refer  to  the  number  of  pounds ;  that's 
all.     They  are  just  simple  figures. 

The  Court:     May  I  have  it? 

(Witness  hands  document  to  the  court.) 

The  Court:     Well,  here  is  an  item  of  July  25,  1946: 

"6,000.00." 
So  that  is  6,000? 

Mr.  Carr:     May  I  see  it,  your  Honor? 

The  Court:     Hand  it  to  Mr.  Carr,  please. 

(Document  handed  to  counsel.) 

The  Court:     That  is  6,000,  is  that  correct? 

Mr.  Carr:     600,000  pounds  of  sugar. 

The  Court :     Well,  it  says  6,000. 

Mr.  Strong:  Your  Honor,  if  counsel  will  stipulate 
that  the  figures  could  be  read  without  any  periods  in 
them — 

Mr.  Carr:     I  will. 

Mr.  Strong:  — then  there  will  be  no  question.  So 
that  figure  will  then  read,  instead  of  ''6,000.00",  it  will 
read  "600,000." 

The  Court:  Yes.  Yesterday,  gentlemen,  when  I  no- 
ticed it  I  could  not  change  it  and  I  could  not  interpret 
it.    [242] 

It  ought  to  be  interpreted  for  the  jury.  I  read  it  as 
6,000  pounds,  and  that  is  what  it  shows  on  that  basis. 

Mr.  Carr:  We  don't  raise  any  question  about  it,  your 
Honor.     The  decimal  is  to  be  ignored,  I  think. 

The  Court:     All  right. 

Mr.  Strong:     That  is  all. 

(Witness  excused.) 

Mr.  Strong:     Mr.  Russell. 
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Mr.  Carr:  Before  that  witness  leaves,  he  was  to  find 
an  extra  signature  card.  And  I  wonder  if  he  did  it, 
your  Honor? 

The  Court:     Yes.     Take  the  stand,  please. 

RICHARD  C.  HARTT, 

a  witness  called  by  the  Government,  having  been  previous- 
ly sworn,  was  recalled  and  testified  further  as  follows: 

Cross  Examination. 
By  Mr.  Carr: 

Q.     Did  you  find  the  other  signature  card? 

A.     I   haven't   finished  the  investigation  as  yet. 

Mr.  Carr:     I  guess  that  is  all,  then. 

The  Court:     When  will  you — 

The  Witness:  I  will  make  sure  that  it  is  through  to- 
day. 

The  Court:  Do  you  feel  you  can  finish  it  by  2:00 
o'clock? 

The  Witness:     I  could  have  it  by  2:00  o'clock.    [243] 

The  Court:     All  right,  thank  you. 

Mr.  Carr:     Just  one  other  question: 

Q.  I  might  ask  you,  this  Exhibit  No.  2,  Government's 
Exhibit  in  evidence,  and  this  signature  card  is  dated 
March  17,  1943. 

From  your  recollection,  don't  you  recall  that  there  was 
a  signature  card  previous  to  that  time? 

A.     Not  to  my  recollection. 

Mr.  Carr:  Well,  then,  you  continue  your  search,  if 
you  please,  sir. 

The  Court:  He  says  he  will  have  it  at  2:00  o'clock, 
Mr.  Carr. 


United  States  of  America  253 

(Testimony  of  Richard  C.  Hartt) 
All  right,  that  is  all. 
Mr.  Strong :     I  have  a  question. 
The  Court:     All  right. 

Redirect  Examination. 
By  Mr.  Strong: 

Q.  Have  you  found  any  signature  card  subsequent  to 
that  time?  A.     No,  sir. 

Mr.  Strong:     That  is  all. 

(Witness  excused.) 

Mr.   Strong:     Mr.  Russell.     [244] 

ROBERT  A.  RUSSELL, 

a  witness  called  by  the  Government,  being  first  duly  sworn, 
was  examined  and  testified  as  follows : 

The  Clerk:     Your  full  name,  please? 

The  Witness:     Robert  A.  Russell. 

The  Clerk:     "A"? 

The  Witness:     Robert  A.  Russell. 

Direct  Examination. 
By  Mr.  Strong: 

Q.  Mr.  Russell,  were  you  ever  employed  at  the  West 
Coast  Supply  Company? 

A.  I  am  employed  at  the  West  Coast  Supply  Company 
now. 

Q.     How  long  have  you  been  employed  there? 

A.     One  month. 

Q.  Were  you  employed  at  any  time  before  that  at  the 
address  1654  Long  Beach  Avenue? 

A.  I  worked  for  the  John  H.  Ziegler  Company  before 
the  first  of  the  year. 
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Q.     Will  you  speak  up? 

A.  I  worked  for  the  John  H.  Ziegler  Company  before 
the  first  of  the  year. 

Q.     Who  employed  you  when  you  worked  there? 

A.     Mr.  Paul  Ziegler. 

Q.     And  when  was  that?    [245] 

A.     Approximately  nine  months  ago. 

Q.  You  say  you  worked  for  the  West  Coast  Supply 
Company   for   the  last  month? 

A.     The  last  month,  yes,  sir. 

Q.  Who  employed  you  at  the  West  Coast  Supply 
Company?  A.     Mr.  Raymond  Ziegler. 

Q.  Will  you  state  what  happened;  how  you  transferred 
from  one  job  to  the  other? 

A.  Well,  I  left  the  John  H.  Ziegler  Company  to  go  to 
work  for  the  West  Coast  Supply  Company  as  a  salesman. 

Q.  Tell  us  what  happened.  Were  you  asked  to  do 
that?    Or  how  did  you  happen  to  do  it? 

A.     Well,  I— 

Mr.  Carr:     I  submit  that  is  wholly  immaterial. 

The  Court:     Is  it  material? 

Mr.  Strong:  I  think  it  is,  your  Honor.  I  am  laying 
the  foundation. 

The  Court:  You  are  asking  him  now  about  his  em- 
ployment of  a  month  ago,  and  that  would  have  nothing 
to  do  with  the  charge  in  the  information. 

It  is  just  a  month  ago  that  he  commenced  to  work  for 
the  West  Coast  Supply  Company. 

Mr.  Strong:  I  shall  leave  those  questions  at  this  time 
and  ask  some  more  later. 

The  Court:     All  right.     [246] 
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Q.  By  Mr.  Strong:  I  show  you  Government's  Ex- 
hibit 15-A.  The  first  document  is  a  warehouse  delivery 
advice,  No.  31450,  and  ask  you  if  that  is  your  signature 
on  there?  A.     That  is  my  signature. 

Q.  And  are  those  words  "West  Coast  Supply  Co." 
yours?  A.     Yes,  sir. 

Q.     You  wrote  that  on  this?  A.     Yes,  sir. 

Q.  Was  that  written  on  or  about  the  date  shown  here : 
July   1st  or  2nd,   1946? 

A.     Well,  I  couldn't  say  that. 

Q.     You  just  examine  it  and  see  if  you  can. 

Q.  That  is  the  date  on  the  receipt;  so  that  is  undoub- 
edly  the  time  that  I  signed  it. 

Q.  Did  you  receive  the  sugar  that  was  shown  there 
by  that  receipt?  A.     I  undoubtedly  did,  yes. 

Q.     And  that  was  at  1654  Long  Beach  Avenue? 

A.     Well,  165^1 — no,  I  wouldn't  say  it  was  1654. 

Q.     Where  did  you  receive  it? 

A.  Well,  I  received  it  in  the  John  H.  Ziegler  Company 
in  the  entrance  to  that  warehouse. 

Q.     Where  is  that? 

A.  That  would  be  on  the  north  side  of  the  West  Coast 
Supply  Company.     [247] 

Q.     Part  of  the  same  building? 

A.     Well,  it  is  in  the  same  vicinity,  yes. 

Q.     Well,  isn't  it  an  attached  building? 

A.  Well,  it  is  on  the  same  lot,  I  mean  more  or  less. 
There  are  several  different  properties  there.  I  don't  know 
whether  you  would  call  it  the  same  building  or  not. 

Q.     Are   they   physically   connected? 

A.     Physically  connected,  yes. 
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Q.  Where  is  the  office  of  the  West  Coast  Supply 
Company?    In  which  building  is  that? 

A.     1654  Long-  Beach  Avenue. 

Q.  Where  is  the  office  of  this  so-called  John  H.  Zieg- 
ler Company? 

Mr.  Carr :     I  object  to  this. 

The  Court:     "So-called"? 

Mr.  Carr:     To  ''so-called." 

The  Court:     I  do  not  think  that  is  proper. 

Mr.  Strong:     I  will  take  out  "so-called." 

Q.  Where  is  the  office  of  the  John  H.  Ziegler  Com- 
pany? 

A.  Well,  that  is  approximately — I  would  have  to  say 
approximately  because  I  don't  know  the  exact  address. 
I  would  say  it  is  about  57  or  59. 

Q.     Is  there  an  office  in  there?  A.     Yes,  sir. 

Q.  When  you  received  the  sugar  shown  by  Govern- 
ment's [248]  Exhibit  15-A,  you  were  working  for  what 
company,  you  say?  A.     John  H.  Ziegler  Company. 

Q.  How  did  you  happen  to  write  "West  Coast  Supply 
Co."  on  that  receipt? 

Mr.  Carr:  I  submit  he  is  calling  this  man  as  his  own 
witness  and  cross  examining  him. 

The  Court:  No,  he  is  just  asking  him  to  explain  an 
exhibit,  counsel. 

Mr.  Carr:     Very  well. 

The  Court:     Oh,  no. 

The  Witness:  When  you  receive  something  from  any 
company,  you  sign  as  to  the  company  it's  made  out  to. 
The  receipt  reads  "sold  to  West  Coast  Supply  Co.,"  so 
that  is  naturally  the  way  the  truck  driver  would  want  it 
signed. 
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Q.     By  Mr.  Strong;     That  is  the  way  you  signed  it? 

A.  That  is  the  way  I  signed  it  because  that  is  the  way 
the  receipt  was  made  out. 

Q.  So  far  as  you  know,  who  are  the  owners  of  the 
West  Coast  Supply  Company? 

A.  Well,  to  my  knowledge,  Raymond  Ziegler  and 
Allan  Ziegler  and,  I  believe,  their  father. 

Q.  Who  are  the  owners  of  the  John  H.  Ziegler  Com- 
pany? 

A.  Well,  to  my  knowledge,  the  only  one  I  have  ever 
had  contact  with  is  Mr.  Paul  Ziegler. 

Q.     Mr.  Paul  Ziegler?   [249] 

A.     What  did  you  ask  me,  sir? 

Q.  Who  the  owner  was  of  the  John  H.  Ziegler  Com- 
pany? 

A.  Well,  Mr.  Ziegler.  Mr.  Paul  Ziegler  is  the  only 
one  I  have  had  contact  with.  I  don't  know  what  the  per- 
sonal relationship  is  there,  sir. 

Q.  Yes.  Do  you  know  whether  Mr.  Paul  Ziegler  is 
the  brother  of  the  other  Zieglers  that  you  mentioned? 

A.     So  far  as  I  know. 

Q.     So  far  as  you  know  it  is  what? 

A.  That  he  is  a  brother,  I  imagine.  They  have  the 
same  name. 

Q.  I  show  you  Government's  Exhibit  17  in  evidence. 
You  see  on  the  first  sheet  it  says  here  "West  Coast  Sup- 
ply Co. — per  Robert  A.  Russell."  A.     I  see  that. 

Q.     Did  you  write  that  on  there? 

A.     That  is  my  signature. 

Q.     How  about  the  words  "West  Coast  Supply  Co."? 

A.     That  is  my  writing. 
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Q.  You  wrote  that  about  the  date  shown  on  the  re- 
ceipt ? 

A.  Well,  that  is  the  date  there.  I  imagine  that  is 
when  I  wrote  it. 

Q.     Yes.     August  20,  1946? 

A.     August  20,  1946. 

Q.     That  is  the  time  you  received  that  sugar?  [250] 

A.  I  imagine  it  was  around  that  date.  I  mean  I  can't 
recall  the  exact  date  when  I  received  it. 

Q.  And  look  at  this  third  page  of  Government's  Ex- 
hibit 17,  which  is  a  delivery  record  of  the  Marr  Freight 
Transit,  Inc.,  No.  3920. 

Do  you  see  the  words  "West  Coast  Supply  Co.  by 
Robert  A.  Russell"?    Did  you  write  that  on  there? 

A.     That  is  my  signature. 

Q.  Yes.  How  about  the  words  "West  Coast  Supply 
Co."?  A.     That  is  my  writing. 

Q.  And  you  received  the  sugar  on  or  about  the  date 
shown  on  the  receipt? 

A.  I  imagine.  I  mean  I  am  not  sure  about  dates  be- 
cause, I  mean,  over  that  period  of  time — 

Q.     But  you  received  that  sugar? 

A.     I  undoubtedly  did,  yes. 

Q.     You  would  not  sign  it  if  you  did  not? 

A.     No,  I  wouldn't  sign. 

Q.  I  show  you  the  next  exhibit,  which  is  Govern- 
ment's Exhibit  17,  which  is  the  record  of  Marr  Freight 
Transit,  Inc.,  No.  3926,  and  ask  you  whether  you  wrote 
the  words  "West  Coast  Supply  Co.  by  Robert  A.  Russell"? 

A.     How  is  that? 

Q.     These  words    (indicating). 

A.     You  mean  that  is  my  signature  there?    Yes.  [251] 
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Q.     And  above  it  you  wrote  "West  Coast  Supply  Co."? 

A.     Yes. 

Q.  And  you  got  that  sugar  on  about  the  date  shown 
on  the  receipt? 

A.  If  that  is  on  the  receipt,  I  imagine  I  did.  I  mean 
I  can't  recall,  I  mean  what  I  received  at  that  time. 

Q.  Do  you  sign  receipts  without  getting  the  items 
shown?  A.     No. 

The  Court :  He  answered  that,  and  he  said  undoubted- 
ly he  would  not  sign  unless  he  got  the  sugar. 

Q.  By  Mr.  Strong:  I  show  you  as  part  of  Govern- 
ment's Exhibit  17  the  delivery  record  of  the  Marr  Freight 
Transit,  Inc.,  No.  3937.  That  has  the  words  "West 
Coast  Supply  Co.  by  Robert  A.  Russell"  on  the  bottom. 

Did  you  write  those  words? 

A.     Well,  that  is  my  signature  and  that  is  my  writing. 

Q.     The  words  "West  Coast  Supply  Co."? 

A.     That  is  my  writing. 

Q.     You  received  this  sugar,  too? 

A.     Well,  I  undoubtedly  did.    I  mean — 

Q.  I  show  you  the  next  part  of  Government's  Exhibit 
17  which  is  the  delivery  record  of  Marr  Freight  Transit, 
Inc.,  No.  3683,  signed  "West  Coast  Supply  Co.  by  Robert 
A.  Russell."  A.     That  is  my  signature. 

Q.     And  "West  Coast  Supply  Co."  you  wrote?  [252] 

A.     That  is  my  writing. 

Q.  The  next  receipt,  part  of  Government's  Exhibit 
17,  is  delivery  record  No,  3691  of  Marr  Freight  Transit, 
Inc.  Did  you  write  the  words  "West  Coast  Supply  Co. 
by  Robert  A.  Russell"  on  the  right-hand  corner? 

A.     That  is  my  writing. 

Q.     You  got  the  sugar?  A.     I  imagine. 
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Q.  I  show  you  as  part  of  Government's  Exhibit  17 
delivery  record  No.  3601  of  Marr  Freight  Transit,  Inc. 

On  the  right-hand  side  it  says  in  writing  "West  Coast 
Supply  Co.  by  Robert  A.  Russell." 

Did  you  write  that?  A.     That  is  my  writing. 

Q.     I  show  you — 

Mr.  Carr:     Louder,  please,  Mr.  Witness. 

Mr.   Strong:     Beg  pardon? 

Mr.  Carr:     A  little  louder. 

Mr.  Strong:     Would  you  speak  up  a  little  louder? 

The  Witness:     That  is  my  writing. 

Q.  By  Mr.  Strong:  I  show  you  the  next  three  pages 
of  Government's  Exhibit  17,  each  of  which  there  is  in  the 
right-hand  side  the  words  'West  Coast  Supply  Co."  writ- 
ten in  "by  Robert  A.  Russell." 

Now,  will  you  state  whether  you  wrote  all  those  three? 
[253]  A.     This  one  isn't  very  clear. 

Q.     Well,  examine  it. 

A.  That  looks  like  my  writing.  I  can't  tell  about  that 
one.     I  am  not  sure. 

Q.     Just  look  at  it  a  little  more  carefully. 

A.  It  looks  like  my  name,  but  I  mean  I  couldn't  say 
for  sure  on  the  "West  Coast  Supply  Co." 

Q.     But  the  name  looks  like  your  name? 

A.     The  name  looks  like  mine. 

Q.  All  right.  I  show  you  Government's  Exhibit  20, 
which  consists  of  two  shipping  orders  and  freight  bills, 
both  of  which  have  on  them  the  words  "West  Coast  Sup- 
ply Co.  by  Robert  A.  Russell." 

You  see  it  is  on  the  left-hand  side  on  the  first  one, 
which   is   "No.    P-1 77"   printed,    and   the   next   order   is 
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'T-125".  And  on  the  right-hand  side  it  says  "West 
Coast  Supply  Co.  by  Robert  A.  Russell." 

Did  you  sign  those?  A.     That  is  my  writing. 

Q.     Both  the  "West  Coast  Supply  Co."  and  the  name? 

A.     Yes,  sir. 

Q.  I  assume  you  received  that  sugar  shown  by  these 
receipts?  A.     I  received  it  if  I  signed  for  it. 

Q.  I  show  you  Government's  Exhibit  19  in  evidence, 
[254]  which  consists  of  two  freight  bills  of  the  Valencia 
Truck  Co.,  each  of  which  has  in  the  right-hand  side  under 
"Received  .  .  ."  in  pencil  the  words  "West  Coast  Supply 
Co.  by  Robert  A.  Russell." 

Did  you  write  that  in  both  instances? 

A.     That  is  my  writing. 

Q.  I  show  you  Government's  Exhibit  14  in  evidence, 
and  I  show  you  the  delivery  receipt  which  is  No.  R-02917. 
It  says  "West  Coast  Supply  Co.  by  Robert  A.  Russell." 

Did  you  write  that?  A.     That  is  my  writing. 

Mr.  Cam  Mr.  Strong,  it  would  be  all  right  if  you 
just  let  him  look  at  all  of  them  and  make  a  statement.  It 
will  save  time. 

Mr.  Strong:     Fine! 

The  Witness :     This  second  one  isn't  mine. 

Q.  By  Mr.  Strong:  That  is  delivery  receipt  of  Union 
Terminal  Warehouse  No.  R-04877. 

You  don't  know  who  wrote  that? 

A.     No.     That  isn't  mine. 

Q.     All  right.     Go  ahead. 

A.  There  are  only  three  here  that  are  mine.  The  rest 
are  not. 

Q.     Will  you  indicate  which  three,  please? 

A.     That  one  there  is  my  writing.  [255] 
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Q.     That  is  delivery  receipt  No.  R-02917,  is  that  right? 

A.     Yes.     That  is  not  mine   (indicating). 

Q.     That  is  delivery  receipt  R-04877. 

You  don't  know  whose  writing  that  is? 

A.     No.     That  is  not  ours. 

Q.     That  is  not  yours,  you  mean? 

A.     I  mean  it  is  not  mine. 

Q,  Delivery  receipt  No.  R-02812:  is  that  your  writ- 
ing? A.     That  is  my  writing. 

Q.     Delivery  receipt  No.  S-01651? 

A.  That  is  my  writing.  That  is  not,  I  mean  there 
(indicating). 

Q.  Delivery  receipt  R-02916  has  not  any  of  your 
writing?  A.     No. 

Q.     Delivery  receipt  S-00743  is  your  writing? 

A.     That  is  my  writing. 

Q.     Is  that  right?  A.     Yes. 

Mr.  Strong:     That  is  all. 

The  Court:     Just  a  minute. 

Mr.  Strong:  One  more  question.  May  I  ask  one  more 
question  ? 

O.  In  connection  with  the  sugar  which  is  shown  by 
the  receipts  on  which  you  say  appears  your  writing,  when 
that  sugar  was  received  by  you  did  you  give  to  the  driver 
any  ration  [256]  coupons  or  ration  checks  or  any  ration 
currency  of  any  kind? 

A.  That  wasn't — I  mean  I  was  just  the  receiving 
clerk,  sir. 

Q.  I  just  want  to  know  whether  you  did  or  you  did 
not. 

A.     No,  I  wouldn't  handle  anything  like  that. 

Mr.  Strong:     That  is  all.     Cross  examine. 
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Cross  Examination. 
By  Mr.  Carr: 

Q.  Mr.  Russell,  directing  your  attention  to  Exhibit 
No.  17,  I  notice  all  of  these  you  say  you  received. 

Well,  the  first  one  says  ''received  from  Overland  Ter- 
minal Warehouse"  and  up  at  the  top  it  is  ''Marr  Freight 
Line." 

Are  you  familiar  enough  with  the  business  to  know 
that  this  sugar  had  been  stored  there  at  the  Overland 
Terminal  Warehouse? 

A.     You  mean  where  it  was  stored  there,  sir? 

Q.  Yes,  where  the  two  companies  have  storage?  They 
use  that  company,  don't  they,  the  Overland  Terminal 
Warehouse  ? 

A.  The  Overland  Terminal  Warehouse  is  a  storage 
warehouse,  to  my  knowledge. 

The  Court:     Sir? 

The  Witness:  The  Overland  Terminal  Warehouse  is 
a  storage  warehouse,  to  by  knowledge. 

Q.  By  Mr.  Carr:  So  that  both  the  John  H.  Ziegler 
Company  [257]  and  the  West  Coast  Supply  Company 
stored  various  and  sundry  articles  at  that  terminal? 

A.     I  believe  so,  sir. 

Mr.  Strong:  I  object  to  that,  your  Honor,  unless  he 
knows. 

The  Court:     Lay  a  foundation,  Mr.  Carr. 

The  Witness:     I  mean — 

The  Court:     Wait  a  minute. 

The  Witness:     Pardon  me,  sir. 

The  Court:     Lay  a  foundation,  Mr.  Carr. 

Mr.  Carr:  Well,  I  won't  waste  the  time  if  counsel 
wants  to  be  that  technical. 
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Mr.  Strong:  I  don't  want  to  be  technical;  but  if  the 
man  knows,  I  should  like  to  know  if  he  does. 

The  Court:  Mr.  Carr  says  he  does  not  want  to  waste 
the  time  of  the  court. 

Mr.  Carr:  I  think  the  exhibit  probably  speaks  for 
itself. 

The  Court :     I  think  so.    All  right. 

Q.  By  Mr.  Carr:  Now,  Mr.  Russell,  when  did  you 
first  start  to  work  for  the  John  H.  Ziegler  Company? 

A.     I  believe  it  was  April  of  last  year,  sir. 

Q.     A.     April  of  1946? 

A.  I  mean  it  was  approximately  around  there.  It 
might  have  been  March.  It  was  either  the  end  of  March 
or  right  around  the  first  of  April,  right  in  that  vicinity 
there. 

Q.  The  John  H.  Ziegler  Company  is  run  or  operated 
there  by  Mr.  Paul  Ziegler,  is  it  not?  [258] 

Q.  He  is  the  one  in  charge  and  the  one  you  took 
orders  from,  is  that  right?  A.     Yes,  sir. 

Q.  Now,  when  you  were  working  for  the  John  H. 
Ziegler  Company  you  had  business  with  the  West  Coast 
Supply  Company,  did  you  not?  A.     Yes,  sir. 

Q.  Were  you  around  the  office  of  the  West  Coast 
Supply  Company? 

A.  If  I  was  just  in  that  vicinity,  sir,  I  mean  if  I 
happened  to  walk  in  the  office. 

Q.     There  are  two  offices  there,  are  there  not? 

A.     Yes,  sir. 

Q.     One  is  the  West  Coast  Supply  Company? 

A.     Yes,  sir. 

Q.  And  the  other  is  the  John  H.  Ziegler  Company 
office?  A.     Yes,  sir. 
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Q.  There  is  a  large  building,  maybe  two  or  three 
buildings  on  that  property,  is  that  right? 

A.     Yes,  sir. 

Q.     And  there  is  a  manufacturing  establishment? 

A.     Yes,  sir. 

Q.  That  is  run  by  the  John  H.  Ziegler  Company,  is 
it  not?  A.     Yes,  sir. 

Q.     Or  was  at  that  time?  [259] 

A.     It  was,  I  mean  when  I  worked  there,  sir. 

Q.  Now,  I  believe  there  is  Raymond  and  Allan  Zieg- 
ler who  are  the  partners  of  the  West  Coast  Supply  Com- 
pany? A.     Yes,  sir. 

Q.     And  Allan  is  the  managing  partner? 

A.     I  believe  so,  sir. 

Q.  From  your  own  knowledge  don't  you  know,  Mr. 
Witness,  that  they  are  two  separate  companies? 

A.     Yes,  sir. 

Mr.  Strong:     I  object  to  that,  your  Honor. 

The  Court:  No,  you  opened  the  question.  He  has  the 
right  to  go  into  it. 

Mr.  Strong :  May  I  have  the  witness  qualified  further  ? 
I  don't  know  that  he  is  competent  to  say. 

Mr.  Carr:  I  submit,  your  Honor,  I  am  cross  examin- 
ing him. 

The  Court:  That  is  right.  You  have  that  right,  and 
you  may  go  into  that  on  further  examination. 

Mr.  Carr:     I  think  that  is  all. 

Redirect  Examination. 
By  Mr.  Strong: 

Q.  How  do  you  know  that  they  are  two  separate  com- 
panies ? 


266  Paul  J.  Ziegler  vs. 

(Testimony  of  Robert  A.  Russell) 

A.  Well,  only  from  the  knewledge,  sir,  that  I  have 
worked  for  both. 

Q.  But  you  don't  know  what  their  internal  arrange- 
ments are,  do  you?  [260] 

A.     Well,  I  don't  quite  understand  that,  sir. 

Q.     You  are  not  working  in  the  office,  are  you? 

A.  No,  sir.  At  the  present  time  I  am  a  salesman  for 
the  West  Coast  Supply  Company. 

Q,     Before  that  you  were  working  there? 

A.     For  the  John  H.  Ziegler  Company. 

Q.     What  were  your  duties? 

A.  What  were  my  duties  for  the  John  H.  Ziegler 
Company  ? 

Q.     Yes. 

A.  I  was  receiving  clerk,  and  I  was  assistant  to  the 
superintendent. 

Q.  You  don't  know  what  arrangements  there  are  be- 
tween the  various  partners  and  other  persons,  do  you? 

A.  Well,  only  from  my  knowledge,  sir.  I  mean  I  had 
nothing  to  do  with  the  West  Coast  Supply  Company 
when  I  was  working  for  the  John  H.  Ziegler  Company. 

Q.  But  you  don't  know  what  arrangements  there  are 
between  the  partners,  do  you? 

A.  Well,  I  mean  that  is  more  or  less  personal,  sir. 
I  don't  know  what  the — 

Q.     By  the  way,  do  you  have  a  social  security  card? 

A.  I  don't  believe  I  have  it  with  me,  sir.  But  I  have 
one. 
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Q.     Do  you  have  it  with  you? 

A.     No,  sir.    [261] 

Q.     Would  you  bring  it  back  this  afternoon? 

A.     All  right,  sir. 

Q.     For  the  year  1946,  please. 

Mr.  Cam  I  submit  that  bringing  this  man  back  for 
a  social  security  card — what  is  the  purpose  of  asking  for 
the  social  security  card? 

Mr.  Strong:  I  don't  believe  I  have  to  state  to  counsel 
what  my  purposes  are,  your  Honor.  These  are  my  wit- 
nesses, and  I  can  conduct  the  trial  in  my  own  way. 

Mr.  Carr:  There  is  a  business  down  there,  your 
Honor;  and  this  business  of  dragging  people  back  and 
forth  is  quite  a  nuisance. 

The  Court:  I  think  this  is  the  only  request  the  Gov- 
ernment has  made. 

Mr.  Carr:     Very  well. 

The  Court:  You  have  made  several,  and  I  have 
granted  them  all.    Proceed. 

Mr.  Strong:     That  is  all. 

The  Witness:     Is  that  all? 

Mr.  Strong:     Bring  back  the  card  this  afternoon. 

The  Witness:     All  right,  sir. 

(Witness  excused.) 

Mr.  Strong:     Mr.  Young.   [262] 
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LOMAX  YOUNG, 

a    witness    called    by    the    Government,    being    first    duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name,  please? 

The  Witness:     Lomax,  L-o-m-a-x,  Young,  Y-o-u-n-g. 

The  Court:     I  am  sure  that  we  do  not  have  that  name. 

The  Clerk:     L-o-m-a-x,  the  first  name. 

The  Court:     And  the  last  name? 

The  Clerk:     Y-o-u-n-g. 

Direct  Examination. 
By  Mr.  Strong: 

Q.     What  is  your  occupation,  Mr.  Young? 
A.     I  am  an  investigator. 

Q.     For  whom? 

A.     The  Office  of  Price  Administration. 

Q.     How  long  have  you  had  that  job? 

A.     Since  the  middle  of  May,  1945. 

Q.  Were  you  an  investigator  with  the  Office  of  Price 
Administration  in  July  and  August,  1946? 

A.     Yes,  sir. 

Q.  Did  you  have  occasion  at  any  time  during  July  or 
August,  1946,  to  go  to  the  premises  at  16 

Mr.  Carr:     -54. 

Mr.  Strong:     Thank  you,  sir.    [263] 

Q.     — 1654  Long  Beach  Avenue? 

A.     Yes,  sir. 

Q.     Did  you  go  there  on  official  business  in  connection 
with  the  Office  of  Price  Administration? 
A.     Yes,  sir. 

Q.     Were  you  alone?  A.     No,  sir. 
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Q.     About  what  date  was  it  that  you  went? 

A.  As  near  as  I  can  recall,  it  was,  I  think,  around 
August  the  22nd. 

Q.     Of  what  year?  A.     Of  1946. 

Q.     Who  was  with  you? 

A.  Special  Agent  Pruitt,  two  accountants  from  the 
auditing  department,  one  by  the  name  of  Penrod,  and  I 
don't  recall  the  other  auditor's  name. 

Q.  Speak  up,  please.  I  heard  that,  but  speak  up  from 
now  on. 

Who  else? 

A.     Special  Agent  Gould. 

Q.  Did  you  arrive  on  those  premises  during  business 
hours?  A.     Yes,  sir. 

Q.     Did  you  ask  for  anyone  there? 

A.  Yes,  sir.  I  asked  for  Allan  Ziegler  and  Raymond 
[264]  Ziegler  the  first  time. 

Q.     Did  anyone  come  forth? 

A.  Yes,  sir,  Allan  Ziegler — both  Allan  Ziegler  and 
Raymond  Ziegler. 

Q.  Did  you  make  any  request  upon  either  or  both 
Allan  and  Raymond  Ziegler. 

A.  I  had  an  official  document  of  the  Office  of  Price 
Administration  which  my  supervisor  requested. 

The  Court:     Not  what  your  supervisor  requested. 

Q.     By  Mr.  Strong:     Did  you  have  a  document? 

A.     Yes,  sir. 

Q.     What  did  you  do  with  it? 

A.  I  served  one  on  Allan  Ziegler  and  one  on  Raymond 
Ziegler. 
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Q.     What  do  you  mean  "served"? 

A.     I  presented  it  to  him. 

Q.  I  see.  Did  you  make  any  request  upon  Allan  or 
Raymond  Ziegler? 

Mr.  Carr:  That  is  all  objected  to  as  being  wholly  im- 
material, not  binding  on  either  of  these  two  defendants, 
your  Honor. 

Mr.  Strong:     I  shall  connect  it  up. 

The  Court:     All  right,  proceed. 

The  Witness:     As  I  recall,  the  document — 

The  Court:     No.     Listen  to  the  question.   [265] 

(Question  read  by  the  reporter.) 

The  Witness:     Yes,  sir. 

Q.  By  Mr.  Strong:  Was  that  orally  or  by  means  of 
the  document?  A.     By  means  of  the  document. 

Mr.  Strong:  May  I  have  this  marked  for  identifica- 
tion as  Government's  Exhibit  next  in  number?  It  con- 
sists of  three  sheets. 

The  Clerk:  Government's  Exhibit  2>7  for  identifica- 
tion. 

Mr.  Strong:     Make  that  one  sheet,  your  Honor. 

The  Court:     37. 

Have  you  shown  it  to  counsel? 

Mr.  Strong:  I  am  going  to  show  it  to  him  right  now. 
(Handing  document  to  counsel.) 

Mr.   Carr:     All  right. 

Q.  By  Mr.  Strong:  I  show  you  Government's  Ex- 
hibit Z7  for  identification  and  ask  you  whether  this  is  the 
document  to  which  you  referred? 

Mr.  Carr:  Now,  if  the  court  please,  at  this  time  I 
am  going  to  ask  your  Honor  to  read  that  document. 
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The  Court:  Not  just  yet.  He  is  just  getting  it  identi- 
fied.    If  the  witness  should  say  no — 

Mr.  Carr:     Very  well,  your  Honor. 

The  Court:     — there  would  be  no  objection. 

Just  answer  that  yes  or  no.  [266] 

The  Witness:     Yes. 

The  Court:     The  next  question? 

Mr.  Carr:     Now,  your  Honor — 

The  Court:     Wait  until  the  next  question. 

Q.  By  Mr.  Strong:  Did  you  have  any  conversation 
with  either  Paul  or  Raymond  Ziegler  in  connection  with 
that  document?  A.     Yes. 

Mr.  Carr :  I  object  to  that  as  being  wholly  immaterial 
and  not  binding  on  the  defendants  in  this  case.  It  is 
leading  toward  prejudicial  matter. 

Mr.  Strong:     I  will  connect  it  up. 

The  Court:  Let  me  see  it.  (Document  handed  to  the 
court. ) 

Mr.  Strong:  I  may  say,  your  Honor,  that  I  do  not 
intend  to  oifer  the  document.  This  is  only  a  foundation 
for  the  next  question. 

The  Court:     What  is  the  question? 

(Question  read  by  the  reporter.) 

Q.  By  Mr.  Strong:  During  this  conversation  did 
either  Paul  or  Raymond  Ziegler  state  to  you,  rather  did 
either  Allan  or  Raymond  Ziegler  state  to  you  the  capacity 
of  Paul  Ziegler? 

Mr.  Carr:  Now,  just  a  moment.  We  have  mixed  the 
three  names  up  there,  your  Honor.  He  has  used  Paul; 
he  has  used  Allan  and  he  has  used  Raymond.   [267] 

I  submit  it  is  not  fair  to  this  defendant  to  have  those 
names  used. 
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The  Court:  Strike  out  the  question  and  reframe  the 
question. 

Q.  By  Mr.  Strong:  During  this  conversation  with 
either  Allan  or  Raymond  Ziegler  did  either  or  both  of 
them  make  any  statement  as  to  the  capacity  of  the  de- 
fendant Paul  Ziegler?  A.     Yes,  sir. 

Q.  Will  you  state  who  said  what?  Just  what  was 
said  about  Paul,  nothing  else,  no  other  details? 

A.  Allan  Ziegler  said  that  Paul  Ziegler  was  the  one 
who  knew  the  most  about  the  records  requested  in  the 
document  and  that  he  would  not  show  it,  or  would  prefer 
not  to  comply  with  the  request  in  the  document  except 
in  the  presence  of  Paul  because,  as  I  say,  Paul  was  the 
one  that  I  was  to  talk  to  about  the  document,  and  I  asked 
him  then  if  he  was  the  manager  and  he  said  yes. 

Q.     Who  was  the  manager?  A.     Paul. 

Mr.  Strong:  May  I  have  this  marked  for  identifica- 
tion, your  Honor? 

The  Court:  Government's  Exhibit  38  for  identifica- 
tion. 

Mr.  Strong:  In  connection  with  this  Government's 
Exhibit  38  for  identification  I  want  to  state  that  I  am  not 
showing  the  witness  the  reverse  side,  and  I  should  like 
to  disregard  it.  [268] 

May  I  physically  strike  it  with  a  pencil,  your  Honor. 

The  Court;     Yes. 

Q.  By  Mr.  Strong:  I  show  you  Government's  Ex- 
hibit 38  for  identification  and  ask  you  whether  the  signa- 
ture "Raymond  Ziegler"  was  placed  on  this  document  in 
your  presence?  A.     Yes. 

Q.     Where  did  this  happen? 

A.     At  the  office  of  the  West  Coast  Supply  Company. 
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Q.     On  what  date?  A.     On  August  the  22nd. 

Q.     At  the  same —  A.     1946. 

Q.     At  the  same  occasion  to  which  you  just  testified? 
A.     Yes,  sir. 

Q.     You  saw  Raymond  Ziegler  sign  that  document? 
A.     Yes,  sir, 

Q.     This  written  material  here  which  precedes  it— 1, 
2,  3,  4,  5,  6—7  hnes;  whose  handwriting  is  that? 
A.     That  is  my  handwriting. 
Q.     I  don't  think  I  heard  you. 
A.     That  is  my  handwriting. 

Q.     Then  you  gave  that  to  Paul  Zieder? 
A.     Yes. 

Q.     And  he  signed  it?  A.     Yes,  sir.   [269] 

Mr.  Carr:  Just  a  moment,  your  Honor.  Counsel  is 
contmually  confusing  those  two  names,  and  the  record  is 
gomg  to  be  completely  out  of  line. 

Mr.  Strong:     May  I  strike  that  answer? 

The   Court:     Yes. 

Q.  By  Mr.  Strong:  Did  you  give  this  to  Raymond 
Ziegler?  A.     Yes,  sir. 

Q  That  is  the  only  name  that  is  on  here  "Raymond 
Ziegler   ?  A.     That  is  the  answer  I  intended 

Hol'r  ^''''"^'     ^'''        ^   ''^''   ^^''   '"'   '^^^'"'''   ^°^^ 

The  Court :     In  evidence. 

The  Clerk:     Government's  Exhibit  2,S  in  evidence. 

Mr.  Carr:     Just  a  moment,  Mr.  Clerk,  please 

I  object  to  this  on  the  ground  it  is  irrelevant      It  is 
immaterial.    It  is  not  binding  on  the  defendant  Paul  Zieg- 
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ler,  and  it  is  raising  a  collateral  issue  which  could  work 
to  the  prejudice  of  both  the  defendants.  It  has  no  bearing 
whatsoever  on  the  issues  in  the  case,  your  Honor. 

May  I  pass  it  up? 

Mr.  Strong:  It  has  this  bearing,  your  Honor:  First 
it  identifies  the  signature  of  Raymond  Ziegler. 

Secondly  it  is  a  statement  signed  by  Raymond  Ziegler 
as  to  Paul  Ziegler.  One  of  the  questions  in  this  case  as 
has  been  brought  out  is  what  was  the  capacity  of  Paul 
Ziegler.    [270] 

I  think  that  that  is  in  proof  of  that  question. 

May  I  also  state  further,  your  Honor,  that  I  will  agree 
to  striking  out  everything  above  the  six  lines  that  this 
witness  says  he  wrote.  I  don't  want  that  in  the  exhibit. 
It  will  have  no  purpose. 

The  Court:  What  evidenciary  fact  has  the  statement 
that  he,  in  substance,  desired  to  defer  the  report  until 
Paul  Ziegler  was  present?  What  evidenciary  value  has 
that? 

Suppose  it  said  that  until  Russell  was  present  or  some- 
one else  that  had  the  records,  or  even  a  bookkeeper,  what 
evidenciary  fact  is  established  by  that,  which  is  the  only 
point  I  see  in  that  part  of  this  document? 

Mr.  Strong:  If  it  said  anything  as  to  Russell,  I  would 
not  be  offering  it  because  Russell  is  not  one  of  the  part- 
ners of  these  entities. 

However,  where  one  of  the  partners  makes  a  statement 
that  he  wants  to  have  the  defendant  Paul  Ziegler  before 
he  does  anything  in  connection  with  the  records  of  that 
partnership,  I  think  that  that  has  weight  in  determining 
what  role  the  defendant  Paul  Ziegler  plays  there,  regard- 
less of  the  fact  of  whether  he  is  technically  a  partner  or 
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not.  I  don't  think  it  makes  any  difference  because  the 
connection  of  Paul  Ziegler  to  these  checks  and  these  vari- 
ous other  documents  that  purport  to  be  drawn  for  West 
Coast  Supply  Company  is  one  of  the  questions  here.  [271] 

I  think  that  any  evidence  of  that  kind  coming  through 
a  partner,  which  establishes  or  helps  to  establish  that,  is 
proper  evidence,  your  Honor. 

The  Court:  But  there  is  nothing  in  the  document 
which  refers  to  a  partnership,  is  there,  Mr.  Strong? 

Mr.  Strong:  Nothing  as  to  the  partnership.  But  it 
does  indicate  that  one  of  the  partners,  Raymond  Ziegler — 

The  Court:  No,  it  does  not  indicate  that.  It  just 
gives  a  name. 

Mr.   Strong:     Pardon? 

The  Court:  It  just  gives  a  name.  It  just  gives  "Paul 
Ziegler." 

Mr.  Strong:  We  have  had  testimony  here  that  one  of 
the  partners  is — 

The  Court:     I  am  referring  to  this  one  instrument. 

Mr.  Strong:  This  instrument  is  signed  by  Raymond 
Ziegler. 

The  Court:  That  is  the  evidence  here,  unless  there  is 
some  dispute. 

Mr.  Strong:  And  it  tends  to  indicate,  in  my  mind  at 
least,  that  the  party  who  signed  it,  Raymond  Ziegler,  is 
acting  together  with  Paul  Ziegler  in  various  matters  re- 
lating to  the  business  of  that  company. 

I  think  evidence  of  that  kind  is  evidence  in  proof  of 
the  fact  that  that  company  is  being  operated,  not  only  by 
the  partners,  whoever  they  may  be,  but  that  Paul  Zieg- 
ler has  an  [272]  active  participation  in  running  it. 
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Consequently,  when  other  checks  or  documents  are  is- 
sued by  Paul  Ziegler  in  the  name  of  the  West  Coast  Sup- 
ply Company,  that  is  an  act  of  the  partnership,  an  act  of 
an  authorized  agent,  one  whom  they  recognize  themselves, 
as  that  document  tends  to  indicate. 

The  Court:  Frankly  it  does  not  seem  to  have  much 
evidenciary  value,  counsel. 

Mr.  Strong:     Well,  to  save  time,  I  will  withdraw  it. 

The  Court:     What? 

Mr.  Strong:     I  will  withdraw  it  just  to  save  time. 

The  Court :  There  is  one  portion  I  am  going  to  permit 
in,  and  that  is  the  signature  of  Raymond  Ziegler  which 
the  witness  testified  to  as  written  in  his  presence. 

That  part  of  it  I  shall  permit  in  the  record. 

Mr.   Carr:     We  don't  object  to  that. 

I  would  like  to  ask,  though,  if  the  exhibit  is  going  to 
be  put  in  evidence. 

The  Court:     No,  it  is  not  going  to  go  to  the  jury. 

Mr.  Carr:     Very  well,  your  Honor. 

The  Court:  Mr.  Cross,  mark  that  "not  to  go  to  the 
jury." 

The  Clerk:     Yes,  your  Honor. 

Mr.  Carr :     Just,  the  signature  is  to  be  considered. 

Don't  go  away,  Mr.  Witness.     I  am  through.   [273] 

Cross  Examination. 
By  Mr.  Carr: 

Q.  Mr.  Young,  how  long  have  you  been  an  investi- 
gator ? 

A.     Since  approximately  the  middle  of  May,  1945. 

Q.  You  have  been  with  the  OPA  all  of  that  time,  have 
you?  A.     Yes,  sir. 
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Q.  You  went  down  on  this  particular  occasion,  when 
you  went  there  and  talked  to  the  Zieglers,  for  the  pur- 
pose of  trying  to  get  a  statement  of  some  kind  from  them, 
did  you  not?  A.     Well,  not  necessarily. 

Q.  Well,  you  went  down  to  get  whatever  evidence  you 
could  get  against  them?  That  is  what  you  were  down 
there  for,  is  it  not? 

A.  No,  sir,  not  exactly.  I  was  down  there  in  con- 
nection with  the  OPA  document. 

Q.  Now,  is  it  not  a  fact  that  on  the  first  occasion 
when  you  went  down  there — let's  see ;  you  had  four  other 
men  with  you,  did  you,  on  that  first  time? 

A.  You  are  referring  now  to  the  first  time  I  went 
down  there  that  I  testified  to? 

Q.     Yes,  that  is  right.  A.     Yes,  sir. 

Q.     Is  it  not  a  fact  that  at  that  time  the  only  person 
you  talked  to  was  Allan  Ziegler? 
A.     No,  sir.    [274] 

Q.  Did  you  talk  to  two  men  at  that  time,  two  Zieg- 
lers? 

A.  As  I  recall,  I  talked  to  Allan  Ziegler  and  Raymond 
Ziegler.     This  was  in  the  forenoon  of  August  the  22nd. 

The  Court:     Was  that  August  22nd? 

The    Witness:     Pardon? 

The  Court:     What  was  the  date? 

The  Witness :  August  the  22nd,  the  date  on  that  docu- 
ment. 

Q.  By  Mr.  Carr :  That  morning  that  you  were  down 
there  did  you  not  just  talk  to  Raymond  Ziegler,  Mr. 
Young,  alone?  He  was  the  only  Ziegler  there,  was  he 
not? 
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A.  That  may  have  been  the  case.  I  am  certain  of 
talking  to  Raymond  in  the  morning. 

Q.     Now,  you  came  back  that  afternoon? 

A.     After  lunch,  yes,  sir. 

Q.     At  that  time  you  talked  to   some  other   Ziegler. 

Now,  what  Ziegler  did  you  talk  to  at  that  time? 

A.  I  talked  also  to  Raymond  Ziegler.  I  believe,  as  I 
recall,  I  talked  to  Allan  Ziegler;  and  I  talked  to  Paul 
Ziegler. 

Q.  Is  it  not  a  fact  that  at  that  time,  both  in  the  morn- 
ing and  in  the  afternoon,  that  you  were  told  by  Mr.  Ray- 
mond Ziegler  that  Paul  Ziegler  was  an  attorney  and  was 
handling  their  legal  business? 

A.     No,  sir,  that  is  not  true. 

Q.  It  was  not  even  mentioned  that  Paul  was  an  at- 
torney? [275]  A.  That  was  mentioned. 

Q.     That  was  mentioned?  A.     That  is  correct. 

Q.  You  know,  of  course,  that  he  was  the  attorney  for 
the  company  at  that  time,  did  you  not? 

A.  I  had  understood  that  he  was  an  attorney  but  not 
for  the  company. 

Q.  Had  you  previous  to  going  down  there  gone  over 
the  OPA  records  to  ascertain  the  facts  concerning  the 
West  Coast  Supply  Company? 

A.  I  don't  know  just  what  you  mean  by  ascertaining 
the  facts. 

Q.  I  mean  did  you  make  a  preliminary  check  of  your 
files  prior  to  going  down  to  the  office  of  the  West  Coast 
Supply  Company? 

A.  I  had  seen  the  files  of  the  West  Coast  Supply  Com- 
pany prior  to  going  down  there,  if  that  is  what  you  mean. 
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Q.  As  a  matter  of  fact,  you  had  looked  at  the  regis- 
tration certificates  of  the  West  Coast  Supply  Company 
before  you  went  down  there  that  day,  had  you  not? 

A.  By  "registration  certificates"  just  what  documents 
do  you  mean? 

Q.     Well,  I  can  give  you  the  form  numbers. 

A.     That  will  help. 

Q.     Well,  how  about  R-305?  [276] 

A.     Yes,  sir,  I  had  seen  that. 

Q.     You  had  seen  R-210? 

A.     That  I  couldn't  be  sure  of. 
•  Q.     Well,  you  knew  at  the  time  you  went  down  there 
that  the  certificate  showed  that  the  West  Coast  Supply 
Company  had  three  partners,  did  you  not? 

A.     I  knew  that  the  form  R-305  so  indicated. 

Q.  You  knew  that  it  showed  that  Paul  Ziegler  was 
not  a  partner,  did  you  not? 

A.  No,  sir.  That  R-305,  I  believe,  was  dated  April 
28,  1942. 

Q.  You  knew  at  the  time  you  went  down  there  to 
make  this  contact  at  Ziegler's  that  the  application  or 
registration  forms  in  the  OPA  files  disclosed  that  the 
West  Coast  Supply  Company  was  composed  of  John  H. 
Ziegler,  Allan  Ziegler  and  Raymond  Ziegler?  You  knew 
that,  did  you  not? 

A.  No,  sir.  The  only  way  I  would  know  that,  I  know 
that  the  files,  form  R-305,  indicates  that  that  was  the  case 
on  the  date  that  was  filled  out.  But  on  the  date  I  went 
down  there,  I  would  have  no  idea  from  that  file  what  the 
situation  was  at  the  present  time. 
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Q.  Just  for  a  moment  I  should  like  to  clear  up  one 
point,  Mr.  Young. 

Are  you  sure  it  was  Raymond  Ziegler  that  you  talked 
to  in  the  morning?  [277] 

A.  Yes,  sir.  It  was  in  the  morning  that  he  signed  the 
statement  that — 

Q.     Is   this   it    (indicating)? 

A.     That  was  in  the  morning. 

Q.  That  was  in  the  morning.  When  you  came  back 
that  afternoon  Mr.  Paul  Ziegler  and  Allan  Ziegler  them- 
selves came  back  from  somewhere  up  town  and  found  you 
there  when  they  got  there,  is  that  not  right? 

A.  I  got  back  there  a  little  earlier  than  Paul  did. 
He  returned  with  some  gentlemen,  and  I  didn't  notice. 
I  couldn't  say  offhand  whether  the  other  gentleman  was 
Raymond  Ziegler  or  not  when  they  returned.  I  was  out- 
side the  building. 

However,  I  did  see  them  both  in  the  afternoon,  if  that 
is  what  you  mean. 

The  Court:  When  you  say  "both"  to  whom  do  you 
refer? 

The  Witness:     Raymond  and  Paul. 

Q.  By  Mr.  Carr :  During  the  morning,  now,  you  had 
no  talk  with  Raymond? 

A.  Yes,  I  had  no  talk  with  Raymond  during  the 
morning. 

Q.  I  mean  Allan.  You  had  no  talk  with  Allan  in  the 
morning?  A.     I  couldn't  say  for  sure  as  to  that. 

Q.  Who  was  present?  Just  repeat  who  was  present 
at  the  times  that  Raymond  is  supposed  to  have  said,  or 
Allan,  anything  about  what  Paul's  capacity  was  at  the 
plant.   [278] 
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A.  To  the  best  of  my  recollection,  it  was  special  agent 
Pruitt,  special  agent  Gould,  and  I  think  the  accountant, 
Mr.  Penrod,  and  the  other  accountant  whose  name  I  don't 
recall.    I  believe  the  two  accountants  were  also  present. 

Q.     Where  were  you?    What  part  of   the  premises? 

A.  There  is  a  counter  in  their  front  office.  We  were 
on  the  outside  of  the  counter,  and  Raymond  Ziegler  was 
on  the  inside. 

Q.     Where  was  Allan?  A.     Allan? 

Q.  In  the  afternoon?  I  am  talking  about  the  after- 
noon now. 

A.  At  whichever  time  I  talked  to  Allan,  he  was  on  the 
opposite  side  of  the  counter  from  me. 

Q.     Well,  which  time  was  it  that  you  talked  to  Allan? 

A.  I  don't  recall  exactly  which  time,  whether  it  was 
in  the  morning  or  the  afternoon. 

Q.  Who  was  present  besides  the  agent?  Don't  repeat 
those.    It  is  not  necessary  to  go  over  that. 

A.  I  can't  recall  whether  Raymond  was  present  all 
the  time  I  talked  to  Allan  or  part  of  the  time  or  any  of 
the  time.  They  kept  switching  back  and  forth  from  the 
counter  to  various  other  offices  at  one  time  or  another. 
While  I  was  engaged  in  conversation  with  one  particular 
one,  I  had  no  opportunity  of  noticing  particularly  whether 
or  not  the  other  one  was  present  [279]  or  whether  he  had 
just  left  or  just  come  back. 

Q.  Well,  now,  what  was  the  statement  again  and  who 
was  it  that  made  the  statement  about  Paul's  relationship 
with  the   business?  A.     It   was   Raymond   Ziegler. 

Q.     When  was  that  made? 

A.  The  statement  that  he  wouldn't  show  me  the  rec- 
ords, except  in  the  presence  of  Paul,  was  made  in  the 
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morning;  and  in  the  afternoon  conversation  with  him 
when  he  was  confronted  with  the  circumstance  of  Paul 
being  present,  he  told  me  then  that  he  wouldn't  show  me 
those  records  on  advice  of  his  attorney. 

I  asked  him  who  his  attorney  was.  He  said  he  hadn't 
selected  one  yet. 

I  told  him  apparently  I  misunderstood.  I  was  confused. 
I  didn't  understand  what  he  meant  that  he  wouldn't  show 
me  the  records  on  advice  of  his  attorney  who  he  hadn't 
even  selected  yet. 

He  said,  "Well,  what  I  mean  is  I  won't  show  you  the 
records  until  I  talk  to  my  attorney." 

I  asked  him  if  his  attorney  was  William  Handy.  He 
said  no.  Or  whether  it  would  be  William  Handy,  and  he 
said  he  didn't  think  so.  I  asked  him  if  the  attorney  would 
be  Abe  Gottfried.  He  said  he  didn't  think  so.  I  asked 
him  if  his  attorney  would  be  Paul  Ziegler,  and  he  very 
definitely  answered  [280]  no. 

Q.  You  did  know  at  that  time,  then,  that  Paul  was  an 
attorney  ? 

A.  I  had  heard  that  Paul  Ziegler  was  an  attorney.  I 
don't  know  of  my  own  knowledge  yet. 

Q.  You  seem  to  remember  those  names  very  well,  the 
names  of  those  attorneys. 

I  wish  you  would  refer  to  something.  You  keep  rec- 
ords, do  you  not?  A.     Of  what? 

Q.     Of  your  interviews?  A.     Not  necessarily. 

Q.     Don't  you  make  notes?  A.     Occasionally. 

Q.  Do  you  have  the  notes  for  that  day?  I  don't  want 
to  see  them  now.  I  just  want  to  know  if  you  have  the 
notes. 
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A.  I  don't  recall  that  I  made  notes  that  day,  other 
than  the  statements  that  were  written  in  my  handwriting 
here. 

Q.  Generally,  though,  after  a  day's  work  you  write  up 
a  report  or  make  some  notes  so  that  you  will  know  what 
you  did  on  that  day;  is  that  not  right? 

A.     Occasionally. 

Q.  It  is  the  general  practice  in  the  OPA,  is  it  not, 
the  same  as  in  the  FBI? 

A.  I  wouldn't  know  about  the  general  practices  in 
other  [281]  agencies. 

Q.  You  depend  on  your  memory,  then,  to  recall  these 
incidents  back  months  past  when  you  come  up  to  testify 
on  a  case? 

A.  Well,  the  identity  of  these  attorneys  was  a  rather 
simple  matter,  inasmuch  as  William  Handy  had  formerly 
been  the  chief  litigation  attorney  of  the  Enforcement 
Division  at  OPA,  and  I  knew  him  personally.  Abe  Gott- 
fried had  formerly  been  an  attorney  with  OPA.  I  had 
had  occasion  to  become  acquainted  with  him  through 
various  matters  in  connection  with  the  OPA. 

Prior  to  my  going  down  for  this  conversation  there 
had  been  a  suspension  order  proceeding  before  the  Hear- 
ing Commissioner,  and  Abe  Gottfried  represented  West 
Coast  then. 

Mr.  Carr:  Your  Honor,  I  don't  think  we  need  to  go 
into  that. 

Mr.  Strong:     I  will  agree  to  strike  that. 

The  Court:     All  right. 

Q.  By  Mr.  Carr:  You  did  not  mention  my  name  to 
him,  did  you? 

A.     No,  sir.    I  had  never  met  you,  sir. 
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Mr.  Carr :     That  is  all. 
The  Court:     Any  questions? 
Mr.  Strong:     Just  one  more  question.   [282] 

Redirect  Examination 
By  Mr.  Strong: 

Q.  Did  you  ask  Raymond  Ziegler  at  any  time  who 
was  managing  the  West  Coast  Supply  Company  on  that 
day?  A.     I— 

Mr.  Carr:  That  certainly  is  a  leading  question,  your 
Honor,  as  to  one  of  the  very  specific  issues  involved.  I  do 
not  think  counsel  ought  to  express  it  so  that  a  yes  or  no 
answer  is  the  situation. 

The  Court:     No.     I  think  Mr.  Carr  is  correct  in  that. 

Mr.  Strong:  I  won't  ask  that  question  at  all.  Just 
strike  that.    That  is  all. 

The  Court:     All  right. 

(Witness  excused.) 

Mr.  Strong:     Mr.  Gould. 

The  Court:  For  the  record,  what  is  Mr.  Gould's  full 
name? 

Mr.  Carr:  Before  he  comes,  may  I  move  to  strike  the 
testimony  of  the  previous  witness  on  the  ground  it  is  not 
material  to  the  issues  in  the  case  and  can  be  prejudicial 
to  both  defendants. 

The  word  used,  as  I  recall,  was  ''managing." 

That  does  not  indicate  a  partner.  Some  man  could  be 
hired  to  be  a  manager. 

The  Court:  I  think  that  is  a  matter  of  argument. 
Motion   [283]   denied. 
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a   witness    called   by    the    Government,    being    first   duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name,  please? 

The  Witness:     Charles  E.  Gould,  G-o-u-l-d. 

Direct  Examination 
By  Mr.  Strong: 

Q.     What  is  your  occupation,  Mr.  Gould? 

A.  Special  agent  for  the  Office  of  Temporary  Con- 
trols, Office  of  Price  Administration. 

Q.  Were  you  so  employed  by  the  Office  of  Price  Ad- 
ministration in  July  and  August,  1946? 

A.     In  August,  1946. 

Q.  Directing  your  attention  to  August  22nd,  on  or 
about  August  22,  1946,  did  you,  in  company  with  any 
other  agents  of  the  Office  of  Price  Administration,  have 
occasion  to  go  to  the  premises  of  the  West  Coast  Supply 
Company?  A.     Yes,  sir,  I  did. 

Q.     How  many  times  did  you  go  there  that  day? 

A.     Twice. 

Q.  Now,  can  you  give  us  the  names  of  the  persons 
you  went  with?  [284] 

A.  Yes,  sir.  There  was  Mr.  Pruitt,  Mr.  Young;  and 
I  don't  know  the  names  of  the  other  two  gentlemen.  They 
were  auditors  from  the  district  OPA  office. 

Q.     Mr.  Young  of  the  Office  of  Price  Administration? 

A.     Yes,  sir. 

Q.     Mr.  Pruitt?  A.     Mr.  Pruitt,  a  special  agent. 
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Q.  Did  either  you  or  any  of  the  other  agents  who 
were  with  you  see  or  speak  to  any  of  the  Zieglers  on 
the  premises  of  the  West  Coast  Supply  Company  the 
first  time  you  went  there  on  August  22nd? 

A.     Yes,  sir. 

Q.     What  time  was  that,  about? 

A.     About  11:30  in  the  morning. 

Q.     Who  was  there  of  the  Zieglers  that  you  spoke  to? 

A.     One  of  us  talked  to  Raymond  Ziegler. 

Q.  Now,  without  going  into  any  of  the  reasons  why 
you  were  there,  or  anything  else,  will  you  state  whether 
Raymond  Ziegler  made  any  statement  to  you  or  in  your 
presence  as  to  the  capacity  of  the  defendant,  Paul  Ziegler, 
in  connection  with  the  West  Coast  Supply  Company? 

A.  I  heard  Raymond  say  to  Mr.  Young  that  he  would 
have  to  present  the  inspection  audit  to  Paul  Ziegler  be- 
cause he  was  the  one  that  handled  the  sugar  account  and 
that  he  was  actually  doing  the  managing  of  the  place. 
[285] 

Mr.  Strong:     That  is  all. 

Mr.  Carr:  I  move  to  strike  the  testimony  as  being 
immaterial,  your  Honor,  to  the  issues  in  the  information. 

The  Court:     Overruled. 

Mr.  Carr:     That  is  all.    No  questions. 

(Witness  excused.) 
Mr.  Strong:     Mr.  Loud. 
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THADDEUS  R.  LOUD, 

a   witness    called   by    the   Government,    being    first   duly 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name? 

The  Witness:     Thaddeus  R.  Loud. 

The  Clerk:     L-o-u-d? 

The  Witness:     Yes,  sir,  T-h-a-d-d-e-u-s. 

Direct  Examination 
By  Mr.  Strong: 

Q.     What  is  your  occupation,  Mr.  Loud? 

A.  I  am  the  assistant  special  agent  in  charge  of  the 
Division  of  Special  Investigations  of  the  Office  of  Price 
Administration. 

Q.  Were  you  employed  by  the  Office  of  Price  Admin- 
istration in  that  or  any  other  capacity  during   1946? 

A.     Yes,  sir.  [286] 

Q.  What  capacity  were  you  employed  in  during  the 
beginning  of  1946? 

A.     Special  agent,  the  same  division. 

Q.  During  the  early  part  of  1946  did  you  have  oc- 
casion to  discuss  any  matters  with  reference  to  the  sugar 
rationing  account  of  the  West  Coast  Supply  Company 
with  any  of  the  Zieglers?  A.     Yes,  sir. 

Q.     Which  one?  A.     Paul  J. 

Q.     Is  that  the  defendant?  A.     Yes,  sir. 

Q.     Where  did  this  discussion  take  place? 

A.     In  my  office  at  1031  South  Broadway. 

Q.     Who  was  present? 

A.  Jack  Foster,  who  was  then  the  agent  in  charge, 
and  Jona  H.  Taylor,  who  was  his  assistant,  and  myself. 
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Q.     Was  Mr.  Paul  Ziegler  there?  A.     Yes,  sir. 

Mr.  Carr:     What  is  that  date?    Did  he  give  a  date? 

Q.     By  Mr.  Strong:     What  was  the  date? 

A.  The  best  that  I  can  recall,  it  would  be  around 
the  first  week  or  first  10  days  of  February,   1946. 

Q.  What  was  the  purpose  of  this  discussion  with  Mr. 
Ziegler?    [287] 

Mr.  Carr:  I  am  going  to  object  to  this.  The  date 
shows  it  is  in  February,  1946,  several  months  before  any 
alleged  charge  in  the  information,  your  Honor. 

Any  discussion  with  this  defendant  at  that  time  would 
certainly  have  no  bearing  on  the  issue  in  this  case. 

The  Court:  Unless  to  show  knowledge  of  the  regu- 
lation, is  all. 

Mr.  Strong:     And  willfulness,  your  Honor. 

The  Court:  That  is  the  only  part.  That  must  be  es- 
tablished  by   the   Government. 

Mr.  Carr:     Well,  if  that  is  the  point — 

The  Court:  Yes,  if  it  goes  further  than  that,  I  shall 
entertain  a  motion  to  strike  because  it  is  antecedent  to  the 
offense  charged. 

Mr.  Carr:  I  think  counsel  should  state  his  purpose  on 
a  thing  like  that. 

Mr.  Strong:     Shall  I  approach  the  bench,  your  Honor? 

The  Court:     No,  it  is  not  necessary.    Proceed. 

(Question  read  by  the  reporter.) 

The  Witness:  To  ascertain  the  amount  of  sugar  the 
West  Coast  Supply  Company  had  received  and  was  receiv- 
ing at  that  time. 

Q.  By  Mr.  Strong:  During  this  conversation  with 
Paul  Ziegler  was  there  anything  said  about  overdrawing 
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of  the  sugar  ration  account  of  the  West  Coast  Supply 
Company?  [288]  A.     Yes,  sir. 

Mr.  Carr:  I  object  to  this  as  being  outside  the  issues 
charged  in  the  information. 

The  Court:  Yes,  I  do  not  beheve  that  part  of  the 
testimony  is  competent,  unless  the  defendant's  attention 
was  called  to  some  particular  regulation  with  reference 
to  the  sugar  ration. 

Mr.  Strong:  If  your  Honor  please,  I  think  that  a  lot 
of  times  an  objection  and  answering  might  be  saved  if 
counsel  and  I  could  approach  the  bench  and  I  could  state 
to  your  Honor  specifically  what  the  testimony  will  be  so 
that  your  Honor  can  judge  in  full. 

The  Court :  It  may  take  a  little  more  time,  but  I  think 
you  had  better  just  proceed  this  way  and  ask  the  ques- 
tions, Mr.  Strong. 

Mr.  Carr:  Well,  now,  did  you  rule  on  my  objection, 
your  Honor? 

The  Court:  Yes,  I  sustained  that.  I  suggested  to 
counsel  that  if  there  are  any  matters  that  pertain  to 
bringing  home  to  the  defendants  knowledge  as  to  the 
regulations  at  that  time,  sugar  rationing,  and  so  forth, 
that  that  is  admissible;  but  that  would  be  a  different 
offense.  I  do  not  say  there  was.  Maybe  there  was  not  any 
offense  at  all.  There  is  not  any  evidence  that  there  was 
an  offense  prior  to  July  1,  1946,  alleged  in  this  informa- 
tion.   [289] 

However,  any  knowledge  or  statement  made  with  ref- 
erence to  regulations  to  the  defendant  at  that  time  will  be 
permitted. 

Mr.  Strong:     May  I  be  heard  further? 
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The  Court:     Yes. 

Mr.  Strong:  I  should  Hke  to  offer  it  for  a  more  ex- 
tended purpose. 

I  think  that  the  knowledge  of  the  regulations  is  pre- 
sumed since  they  are  published  in  the  Federal  Register. 
My  purpose  is  to  show  willfulness  on  the  part  of  this 
defendant. 

The  Court:     Yes,  certainly.   I  have  already  stated  that. 

Mr.  Strong:  I  am  sorry.  I  thought  your  Honor  was 
restricting  it. 

The  Court:     Oh,  no. 

Q.  By  Mr.  Strong:  Did  the  defendant,  Paul  Ziegler, 
make  any  statement  or  indicate  in  any  way  how  he  in- 
tended to  obtain  sugar  after  his  ration  account  had  been 
depleted  ? 

Mr.  Carr:  Now,  just  a  moment.  That  is  assuring 
something  that  is  not  in  evidence,  saying  that  after  the 
ration  account  was  depleted;  secondly,  it  is  inquiring  as 
to  a  time  that  is  far  antecedent  to  this  information,  and 
it  certainly  is  going  to  work  to  the  prejudice  of  this  de- 
fendant if  we  get  off  into  collateral  issues.  Then  we  will 
have  to  determine  whether  he  violated  some  other  regu- 
lation, your  Honor. 

The  Court:     Let  me  make  it  clear  again. 

Any  knowledge  brought  to  the  defendant  with  refer- 
ence to  the  regulations,  or  anything  that  he  said  with 
reference  [290]  to  his  attitude  towards  those  regulations, 
is  admissible.  I  am  excluding  any  testimony  at  all  with 
reference  to  an  alleged  overdraft  or  anything  else  that 
there  might  have  been  prior  to  July  1,  1946. 

I  think  that  that  is  very  clear.  The  Government  must 
show  willfulness  in  this  matter.    All  right. 
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Mr.  Strong:     What  is  your  Honor's  ruling? 

The  Court:     Read  it. 

(Record  read  by  the  reporter.) 

The  Court:     Does  that  clear  it  up? 

Mr.  Strong:  I  am  sorry.  I  do  not  understand  your 
Honor's  ruling  on  the  question  because  it  is  my  purpose 
to  show  willfulness  by  language  of  the  defendant  at  that 
time. 

The  Court:  I  said  you  could.  Now,  I  shall  keep  re- 
peating it,  Mr.  Strong,  if  you  want  me  to. 

Read  it  again  to  Mr.  Strong. 

(Record  read  by  the  reporter.) 

The  Court:  Now,  that  is  the  statement:  the  Govern- 
ment must  show  willfulness.  That  is  what  you  asked  me, 
and  I  repeat  it  again: 

Any  evidence  you  have  of  wilfullness  will  be  admitted. 

Mr.  Strong:  I  apologize,  your  Honor.  I  did  not  un- 
derstand that. 

The  Court:     That  is  all  right. 

Mr.  Strong:  Will  you  please  read  the  question  to 
the  [291]   witness? 

Mr.   Carr:     That  is  the  question   I  am  objecting  to. 

The  Court:     Overruled.    Proceed. 

Mr.  Carr:  Well,  your  Honor,  I  think  you  want  to 
hear  that  question  again.  It  is  presuming  something  that 
is  not  in  evidence. 

The  Court:     It  has  been  limited  to  what  I  have  said. 

Mr.  Carr:  Yes.  The  question  is  formulated  where  it 
is  assuming  something  not  in  evidence.  If  your  Honor 
wants  to  pass  it  without  hearing  it  again,  naturally  you 
will  do  so. 
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The  Court:  The  witness  understands,  I  think,  with 
the  admonition  that  I  have  given  as  to  any  statement  that 
has  been  made. 

Now,  it  is  very  clear ;  and  that  is  the  question.  I  under- 
stand it  is  limited  to  that. 

Well,  that  may  be  stricken  out  and  reframed. 

Q.  By  Mr.  Strong:  Did  the  defendant  Paul  Ziegler 
make  any  statement  or  indicate  in  any  way  how,  if  in  any 
manner,  he  intended  to  obtain  sugar  in  the  event  that  his 
account  was  depleted. 

Mr.  Carr:  Well,  now,  that  certainly  is  objected  to 
upon  the  basis  it  is  based  on  a  contingency.  There  is  no 
foundation  showing  any  contingency  existed.  It  is  prior 
to  the  time  of  the  information. 

The  Court:  Give  the  conversation  between  yourself 
and  Paul  Ziegler.  [292] 

Mr.    Carr:     May   I   respectfully   object  to  that? 

The   Court :     Overruled. 

Mr.  Carr:     On  the  ground  it  is  going  to  lead  into — 

The  Court:  I  am  trying  to  get  to  the  issues,  and  you 
have  objected  to  all  of  those  questions.  I  want  the  con- 
versation.   Go  ahead. 

The  Witness:  We  asked  Mr.  Ziegler  how  it  was  that 
a  number  of  ration  checks  had  been  returned  to  the 
OPA,  all  signed  by  a  certain  person. 

Mr.  Carr:  Now,  if  the  court  please,  it  is  obvious  to 
me  that  counsel  is  trying  to  prove  what  is  known  as 
similar  offenses,  apparently.  And  he  is  leading  into  a 
collateral  issue,  another  investigation;  and  it  is  going  to 
certainly  develop  prejudicial  testimony  in  this  case. 

The  Court:     He  can  show  intent,  can  he  not,  counsel? 


United  States  of  America  293 

(Testimony  of  Thaddeus  R.  Loud) 

Mr.  Carr:  He  can  show  intent,  but  if  he  is  going  to 
bring  in  collateral  offenses  or  alleged  offenses,  he  cannot 
do  it  that  way. 

Mr.  Strong:  I  am  not  seeking  to  bring  in  the  fact  of 
any  collateral  offenses,  and  I  should  like  to  state  to  the 
witness  that  he  is  not  to  go  into  any  other  offenses; 
merely  to  answer  the  question  as  to  the  conversation  with 
reference  to  the  facts  in  the  case. 

The  Witness:  Well,  Mr.  Ziegler  informed  us  that  he 
felt  that  the  sugar  rationing  was  going  off  and  that  he 
was  going  [293]  to  get  sugar  one  way  or  the  other,  and 
his  allotment  period  in  January  was  like  other  allotment 
periods:  he  was  short  of  sugar,  and  inasmuch  as  the 
meat  rationing  and  gasoline,  processed  foods  had  gone 
off  and  no  accounting  was  ever  made  of  the  filling  station 
people  or  the  grocers  or  the  butchers  as  to  how  many 
points  they  had  left  or  if  it  equaled  their  inventory,  he 
felt  that  the  same  would  happen  to  sugar.  And  he  was 
going  to  get  it  one  way  or  the  other. 

We  informed  him  that  sugar  rationing  was  not  off  and 
that  anything  he  did  contrary  to  the  regulations  would 
not  be  legal. 

He  replied  that  he  was  not  going  to  be  caught  short 
and  he  was  going  to  build  up  his  inventory  in  case  the 
sugar  rationing  went  off,  and  he  was  going  to  be  sup- 
plied with  as  much  as  he  could  possibly  get. 

Q.  By  Mr.  Strong:  Is  that  all?  Did  he  say  anything 
as  to  overdrafts?  A.     Yes.    He  said  that — 

Mr.  Carr :  That  is  certainly  objected  to  on  the  ground 
it  is  not  material.  It  is  prejudicial  to  the  defendant,  all  of 
this  conversation. 

The  Court:     Yes,  I  shall  sustain  that  objection. 
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Mr.  Strong:  As  to  the  entire  conversation  or  this  last 
question  ? 

The  Court:     Read  the  question. 

(Question  read  by  the  reporter.)    [294] 

The  Court:     Read  the  objection. 

(Record  read  by  the  reporter.) 

The  Court:  Well,  that  is  just  limited  to  this  question, 
of  course. 

Mr.  Strong:     No  further  questions. 

Mr.  Carr:     That  is  what  I  understood. 

Mr.  Strong:  I  am  sorry.  I  misunderstood  again.  I 
apologize. 

The  Court:     All  right. 

Mr.  Carr:  Your  Honor,  would  a  recess  be  appro- 
priate ? 

The  Court:     Yes. 

Ladies  and  gentlemen,  remember  the  admonition  I  have 
heretofore  given  you.  Do  not  discuss  the  case  among 
yourselves  nor  permit  anyone  to  discuss  it  in  your  pres- 
ence. Do  not  form  nor  express  any  opinion  until  the 
case  is  finally  submitted  to  you  under  the  instructions  of 
the  court. 

We  will  now  take  the  morning  recess. 

(Brief  recess.) 

The  Court:     Call  the  calendar,  Mr.  Cross. 

The  Clerk:  Yes,  your  Honor.  No.  19,106  Criminal, 
United  States  v.  West  Coast  Supply  Company  and  Paul 
J.  Ziegler. 

Mr.   Strong:     Ready  for  the  Government. 

Mr.  Carr:     Ready. 

The  Court:     Stipulate  the  jury  is  present? 

Mr.  Strong:     So  stipulated.   [295] 
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The  Court:     And  the  defendant  is  in  court? 
Mr.  Carr:     So  stipulated. 
Mr.  Strong:     So  stipulated. 
The  Court:     Proceed. 
Mr.  Strong:     That  is  all. 

Cross  Examination 
By  Mr.  Carr: 

Q.  Mr.  Loud,  did  you  have  with  you  that  day  Mr. 
Jack  Foster,  Mr.  Jona  Taylor  and  some  other  gentleman? 
Who  was  it? 

A.     Myself  was  the  only  one  that  I  recall. 

Q.     Three  or  four? 

A.     There  were  three  of  us  and  Mr.  Ziegler. 

Q.  And  that  1031  South  Broadway:  Is  that  your 
office?  A.     That  was  at  that  time,  yes,  sir. 

Q.  And  you  called  up  Mr.  Ziegler  and  told  him  to 
come  down? 

A.     We  had  requested  his  presence,  yes. 

Q.     He  came  down  at  that  time?  A.     Yes,  sir. 

Q.  At  that  time  did  you  know  that  Mr.  Ziegler  was  a 
lawyer?  A.     Yes,  sir,  I  did. 

Q.  You  say  that  he  said  at  that  time  he  was  going 
to  get  [296]  sugar  one  way  or  another? 

A.     Yes,  sir. 

Q.  The  West  Coast  Supply  Company's  name  was  not 
mentioned  at  all  in  that  conversation,  was  it? 

A.     Yes,  it  was. 

Q.  As  a  matter  of  fact,  you  were  not  even  investi- 
gating the  West  Coast  Supply  Company  at  that  time, 
were  you?  A.     Not  directly,  no,  sir. 
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Q.  Do  you  at  the  end  of  each  day  write  up  some 
minutes  or  notes,  or  something,  of  the  day's  activities  so 
that  you  may  look  back  from  time  to  time  and  see  what 
occurred?  A.     Yes,  we  do. 

Q.     Do  you  have  your  notes  with  you  for  that  day? 

A.     No,  sir,  I  do  not. 

Q.     Are  they  available?  A.     No,  sir. 

Q.     What  has  happened  to  them? 

A.  I  do  not  know  what  happened  to  them.  I  think 
from  time  to  time  our  notes  are  destroyed,  and  I  have 
looked  for  them;  and  in  moving  our  offices  we  destroyed 
a  lot  of  papers  we  did  not  think  of  any  value,  and  per- 
haps they  were  lost  then. 

Q.  So  you  are  depending  entirely  on  your  recollection 
of  that  conversation?  A.     Yes,  sir.   [297] 

Q.  Now,  just  approximately — I  know  you  can't  be 
specific — how  many  people  have  you  interviewed  since 
that  time  in  connection  with  your  investigation  of  OPA 
activities?    Just  a  rough  figure. 

A.     Oh,  thousands. 

Mr.   Carr:     That   is  all,   thank  you. 

(Witness  excused.) 

The  Court:     Call  your  next  witness. 

Mr.  Strong:     I  have  no  further  witnesses,  your  Honor. 

However,  at  this  time  I  believe  there  were  some  docu- 
ments which  are  not  as  yet  in  evidence. 

At  this  time  I  ofTer  again  Government's  Exhibit  6  for 
identification,  which  is  the  check  for  600,000  pounds. 
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Mr.  Carr:  I  want  to  reiterate  all  of  the  objections  I 
have  heretofore  made  and  specifically  add  to  that  that 
this  check,  by  the  testimony  of  the  Government's  ovi^n 
witnesses,  has  shown  to  have  been  altered  in  that  "West 
Coast  Supply  Company"  was  written  in  after  the  check 
was  issued. 

Mr.  Strong:  The  testimony  also  shows,  your  Honor, 
that  this  is  the  check  concerning  which  Government  wit- 
ness Hartt  spoke  to  Paul  Ziegler  when  it  came  into  the 
bank,  and  the  stipulation  also  shows  that  the  signature 
"Paul  J.   Ziegler"  is   that  of  the  defendant. 

This  is  also  the  check  which  the  Government  witness 
testified  was  received  in  connection  with  the  purchase 
of  [298]  600,000  pounds  of  sugar  through  the  broker 
from  the  Union  Sugar  Company.  And  the  records  in 
evidence  show  that  that  sugar  was  finally  delivered,  ex- 
cept the  220,000  pounds. 

Well,  I  think  all  of  that  sugar  was  delivered,  if  I  am 
not  mistaken. 

May  I  correct  that?  380,000  pounds  of  the  600,000 
pounds  were  delivered. 

That  is  what  the  testimony  and  the  records  show. 

The  Court:     In  evidence. 

The  Clerk:     Government's  Exhibit  6  in  evidence. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  6  and  introduced  in  evidence.) 
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[GOVERNMENT'S  EXHIBIT  NO.  6] 
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Mr.    Strong 

Honor  ? 

The  Court: 

Mr.  Carr: 

your  Honor? 

The  Court: 
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:     May    I    show    that    to    the    jury,    your 

Yes. 
Is  that  in  evidence  as  to  both  defendants, 

No.  It  is  in  evidence  against  Paul  J.  Zieg- 
ler  and  not  in  evidence  against  the  West  Coast  Supply 
Company. 

Mr.  Strong:  At  this  time,  your  Honor,  I  move  that 
all  the  Government's  Exhibits  received  in  evidence  as 
against  Paul  J.  Ziegler  also  be  received  as  against  the 
defendant  West  Coast  Supply  Company. 

The  basis  for  that  request  is  that  the  evidence  here 
shows,  I  believe,  that  the  defendant  Paul  J.  Ziegler  was 
acting  on  behalf  of  the  West  Coast  Supply  Company, 
without  [299]  regard  to  whether  he  is  a  partner  or  not. 

The  regulation  prohibits  certain  acts,  the  Second  War 
Powers  Act,  I  should  say;  and  the  regulations  prohibit 
certain  acts  committed  by  persons  who  are  defined,  as  I 
have  heretofore  read  to  your  Honor,  to  include  "an  in- 
dividual, a  partnership,  an  association,  a  business,  trust, 
a  corporation  or  any  organized  group  of  persons,  whether 
incorporated  or  not." 

I  don't  think  it  makes  any  difference  in  this  case  wheth- 
er Paul  J.  Ziegler  is  or  is  not  a  partner,  since  he  would 
come  within  the  definition;  and  the  "other  persons,"  the 
West  Coast  Supply  Company,  would  come  within  the 
definition  of  "person"  meaning  any  other  group  of  per- 
sons, whether  '  corporated  or  not. 

If  the  defe..aant  Paul  J.  Ziegler  is  acting  on  behalf  of 
those  persons — and  the  Congress  saw  fit  to  make  the 
entity,  the  group  entity,  "a  person" — in  that  case  the  act 
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of  any  one  member  of  that  entity,  whether  it  is  in  the 
form  of  a  partnership  or  in  any  other  form  is  the  act 
of  that  entity. 

The  Congress  has  the  power  to  make  entities  for  the 
purposes  of  prohibitions  and  other  acts  of  any  and  all 
groups  by  name,  whether  they  are  organized  in  accord- 
ance with  common  law,  titles  of  partnership  or  anything 
else. 

I  think  that  in  this  case  the  evidence  is  sufficient  to 
show  that  Paul  J.  Ziegler,  when  he  was  acting,  was  act- 
ing only  on  behalf  of  himself;  was  acting  on  behalf  of 
the  group,  which  [300]  is  here  designated  by  the  name 
"West  Coast  Supply  Company,"  regardless  of  whether  it 
is  a  partnership  or  whether  he  is  in  it  or  whatever  form 
it  takes. 

For  those  reasons  I  move  that  all  evidence  admitted 
against  Paul  J.  Ziegler  be  admitted  against  the  West 
Coast  Supply  Company. 

The  Court:  It  is  true  that  the  act  of  a  partner  within 
the  scope  of  the  partnership  binds  all  the  partners.  But 
that  rule  does  not  extend  to  binding  a  partnership  for 
an  act  beyond  the  scope  of  the  partnership  or  an  illegal 
act. 

Mr.  Strong:     May  I  say  something? 

The  Court:     Yes. 

Mr.  Strong:  I  think  the  act  in  this  case  of  issuing 
the  checks  in  this  entire  sugar  transaction  was  not  only 
within  the  scope,  as  it  might  be  construed  from  the  asso- 
ciation between  these  persons,  but  it  is  also,  I  believe, 
ratified  by  the  West  Coast  Supply  Company. 

The  method  of  ratification  here  is  shown,  first,  by  the 
fact  that  vv^hen  statements  are  sent  by  the  bank  to  show 
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withdrawals  against  that  account,  they  are  sent  to  the 
West  Coast  Supply  Company.  And  the  bank  officer 
testified  that  at  no  time  had  there  been  any  complaint  as 
to  the  charging  of  these  checks  against  that  account. 

I  think  that  that  act  in  itself  constitutes  a  ratification 
of  the  issuance  of  the  check  against  that  account  by  Paul 
J.  [301]  Ziegler,  whether  he  does  so  in  his  own  name  or 
whether  he  adds  or  does  not  add  the  "West  Coast  Supply 
Company"  to  it.  Those  checks  were  charged  against  the 
account,  and  I  think  the  testimony  is  sufficient  to  indicate 
that  they  were  sufficiently  intended  to  be  charged  against 
that  account  when  they  were  issued. 

The  testimony  of  at  least  one  witness  here  indicated 
that  when  he  called  Paul  J.  Ziegler  to  return  the  check, 
Paul  authorized  him  to  insert  the  name  of  the  West 
Coast  Supply  Company. 

In  addition  to  that,  your  Honor,  the  sugar  was  received, 
was  shipped  to  the  West  Coast  Supply  Company,  re- 
gardless of  the  particular  or  precise  relationship  which 
may  exist  between  the  parties,  at  the  address,  1646,  or 
whatever  the  address  was.  It  was  shipped  there  and  re- 
ceived by  the  West  Coast  Supply  Company.  And  the 
other  partners,  at  least  on  one  occasion  the  partner  Ray- 
mond Ziegler,  indicated  affirmatively  that  the  person  with 
whom  dealings  were  to  be  had  was  Paul  J.  Ziegler.  That 
came  in  the  testimony  of  one  of  the  agents  here. 

The  signature  card  with  the  bank  indicates  that  the 
persons  who  could  draw  checks  on  their  own  signature 
against  the  account  of  West  Coast  Supply  Company  were, 
in  the  first  instance,  authorized  as  "Paul  J.  Ziegler." 
That  is  in  the  card  here. 

The  card,  your  Honor,  if  a  simple  comparison  is 
made    [302]    between  the  signature  of  Raymond  Ziegler 
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on  this  document,  which  document  your  Honor  admitted 
only  as  to  the  signature,  Government's  Exhibit  38 — your 
Honor  can  see  it;  and  I  don't  think  we  need  any  hand- 
writing- expert — that  that  is  Raymond  Ziegler  in  both 
instances;  that  that  is  the  same  signature  and  that  Ray- 
mond Ziegler,  who  is  the  managing  partner  of  the  West 
Coast  Supply  Company,  has  apparently  agreed  to  author- 
izing Paul  J.  Ziegler  to  act  on  his  behalf  in  drawing  these 
checks  in  each  instance. 

The  Court:  When  you  authorize  one  to  draw  on  an 
accotmt  or  authorize,  assuming  there  was  a  partnership 
without  indicating  there  was  or  was  not,  you  assume  that 
that  is  an  authorization,  for  instance,  on  the  part  of  the 
partnership  to  commit  an  illegal  act. 

Mr.  Strong:     Not  in  and  of  itself,  your  Honor. 

The  Court:     No. 

Mr.  Strong:  But  when  that  is  followed  by  the  receipt 
of  the  sugar  covered  by  the  ration  check  and  when  that 
is  followed  by  the  statement  of  the  bank  showing  with- 
drawal from  that  account  and  no  complaint,  no  objection 
to  the  withdrawal  against  that  account  by  these  specific 
checks,  I  think  that  those  facts  taken  together  indicate 
an  authorization,  an  approval  of  the  act  previously  com- 
mitted,  if  nothing  further. 

The  Court:  That,  I  am  inclined  to  believe,  would  be 
a  sound  statement  of  the  law  with  reference  to  a  civil 
liability.    [303] 

What  is  the  evidence  here  with  reference  to  bringing 
home  to  Allen  and  Raymond  knowledge  of  these  over- 
drafts? Where  is  the  evidence  that  brings  home  that 
knowledge  to  those  individuals? 

Mr.  Strong:  The  evidence  is  that  the  bank  sends  a 
statement  every  three  months,  including  those  items. 
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The  Court:  That  would  be  inference,  would  it  not? 
It  would  not  be  direct  testimony. 

Mr.  Strong:  I  think  it  is  acceptable  evidence,  that 
inference. 

We  are  not  charging,  your  Honor,  the  individuals  in- 
dividually. We  are  charging  the  West  Coast  Supply 
Company  as  an  entity,  as  the  Congress  permits  under  the 
Act.  And  the  entity  received  the  bank  statement  and  the 
entity  received  the  sugar.  The  sugar  was  shipped  and  de- 
livered to  West  Coast  Supply  Company. 

That  is  what  the  evidence  is  at  this  point.  That  entity 
received  that  sugar.  That  entity  also  received  the  bank 
statements. 

I  think  that  those  two  acts  indicate  that  that  knowl- 
edge was  brought  to  them.  Certainly  when  you  receive  a 
million  pounds  of  sugar,  it  comes  to  your  door,  you  take 
notice  of  the  fact  that  you  are  getting  a  lot  of  sugar  and 
if  you  have  not  authorized  anybody  to  get  it  for  you,  you 
are  put  on  notice  that  there  is  something  wrong.   [304] 

That  sugar  has  never  been  returned.  That  sugar  was 
delivered  to  the  West  Coast  Supply  Company.  It  was 
delivered  pursuant  to  those  checks. 

The  Court:     It  is  10  minutes  to  12:00. 

Ladies  and  gentlemen  of  the  jury,  you  will  remember 
the  admonition  I  have  heretofore  given  you. 

You  will  not  discuss  the  matter  among  yourselves  or 
permit  anyone  to  discuss  in  your  presence.  You  will 
not  express  or  form  any  opinion  as  to  the  merits  of  this 
controversy  until  it  is  finally  submitted  to  you  under  the 
instructions  of  the  court. 

I  shall  ask  you  to  return  at  2:30  because  you  will 
probably  not  be  interested  in  the  argument  that  is  being 
presented  to  the  court.    So  you  will  come  at  2:30,  please. 
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The  court  will  adjourn  until  2:00  o'clock  for  the  regular 
session, 

(Whereupon,  at  11 :50  o'clock  a.m.  an  adjournment  was 
taken  until  2:00  o'clock  p.m.  of  the  same  day.)   [305] 

Los  Angeles,  California,  February  6,  1947,  2:00  P.M. 

The  Court:     Mr.   Cross,  call  the  calendar. 

The  Clerk:  Yes,  your  Honor.  No.  19,106  Criminal, 
United  States  versus  West  Coast  Supply  Company  and 
also  Paul  J.  Ziegler  for  further  jury  trial. 

Mr.   Strong:     Ready  for  the  Government. 

Mr.  Carr:     The  defendants  are  ready. 

The  Court:     Is  it  stipulated  the  defendant  is  in  court? 

Mr.   Strong:     Plaintiff  so  stipulates. 

Mr.  Carr:     So  stipulated. 

Mr.  Strong:     May  I  continue,  your  Honor? 

The   Court :     Yes. 

(The  following  proceedings  were  had  in  the  absence  of 
the  jury.) 

Mr.  Strong:  The  only  other  point  that  I  would  like 
to  make  is  the  point  that,  in  view  of  the  fact  that  a 
person,  as  defined  within  the  statute,  includes  a  group  of 
organized  persons,  regardless  of  the  fact  of  what  their 
personal  relationship  may  be  as  among  themselves  and 
in  view  of  the  fact  that  the  obvious  purpose  of  that  defini- 
tion which  broadens  the  person  from  just  an  individual 
to  others,  to  make  an  operating  entity  a  person  within 
the  terms  of  the  provision,  in  every  instance,  and  in  such 
instance,  I  submit  to  your  Honor,  any  act  of  any  agent  of 
an  operating  entity,  where  it  does  not  make  any  difference 
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whether  he  is  a  partner  or  an  officer  or  [306]  anything 
else,  that  act  of  the  agent  is  the  act  of  the  entity  as  a 
separate  person. 

The  entity  could  not  possibly  act  except  through  that 
person. 

In  this  particular  case  I  think  that  regardless  of  wheth- 
er the  West  Coast  Supply  Company  is  or  is  not  a  partner- 
ship, as  I  submit  again,  I  think  that  is  immaterial. 

It,  at  any  rate,  is  an  organized  group  of  persons  so  as 
to  make  it  an  entity  for  the  purposes  of  the  meaning  of 
''person"  in  this  statute,  and  that  that  organized  group, 
insofar  as  its  actions  in  handling  sugar,  in  obtaining  sugar 
are  concerned,  that  organized  group  includes  at  least  Paul 
J.  Ziegler  and  that  his  act,  therefore,  as  the  act  of  the 
human  who  can  perform  any  act  on  behalf  of  the  separate 
entity,  the  person,  the  West  Coast  Supply  Company,  that 
the  act  of  Paul  J.  Ziegler  then  must  of  necessity  be  the 
act  of  the  entity  which  is  the  person  under  this  definition. 

Mr.  Cam     May  I  be  heard,  your  Honor? 

The  Court:     No,  it  is  not  necessary. 

I  announced  before  recess  some  general  statement  which 
I  thought  was  law,  and  during  the  recess  I  find  myself 
fortified   in   those  general   conclusions. 

".  .  .  Strictly  speaking,  there  can  be  no  ratification 
of  a  criminal  act  in  which  a  specific  intent  is  necessary. 
'He  (the  principal)  must  be  liable,  if  at  all,  at  the  [307] 
time  the  act  is  done'  .  .  ." 

Citing  Clark  &  Marshall  on  Crimes  (3d  Ed.)  Section 
194,  at  page  255. 

"In  Nobile  v.  United  States,  3  Cir.,  1922,  284  F.  253, 
255,  the  court  said:  'Criminal  Hability  of  a  principal  or 
master  for  the  act  of  his  agent  or  servant  does  not  extend 
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so  far  as  his  civil  liability.  He  cannot  be  held  criminally 
for  the  acts  of  his  agent,  contrary  to  his  orders,  and  with- 
out authority,  express  or  implied,  merely  because  it  is  in 
the  course  of  his  business  and  within  the  scope  of  the 
agent's  employment,  so  he  might  be  liable  civilly.'  " 

(Citation  from  United  States  v.  Food  and  Grocery 
Bureau  of  Southern  California,  43  Fed.  Supp.  966  at 
971.) 

You  will  recall,  gentlemen,  that  was  practically  the 
statement  I  made  this  morning. 

In  Paschen  v.  United  States,  Seventh  Circuit,  1924, 
70  Fed.   (2d)  491,  quoting: 

"Civilly  (one)  is  responsible  for  (the)  acts  and  doings 
of  (his)  accredited  agent  acting  within  (the)  scope  of 
(his)  authority," 

while  one  may  be  criminally  liable  only  in  case  he  inten- 
tionally does  that  which  the  law  denounces  and  penalizes. 

And  a  short  reference  to  United  States  v.  Wilson,  Dis- 
trict Court,  Washington,  1932,  59  Fed.  (2d)  at  page  97; 
[308]  I  find  the  expression: 

".  .  .  nor  can  we  bind  a  defendant  who  is  shown 
to  have  been  the  agent  of  another  defendant,  either  in- 
dividually or  groups,  unless  the  evidence  shows  that  what 
he  did  was  done  with  the  principal's  authority  and  under 
his  direction." 

The  court  finds  that  there  is  no  evidence  here  on  the 
part  of  the  Government  establishing  a  partnership.  There 
is  no  evidence  before  the  court  as  to  whether  or  not  this 
fictitious  name  ever  complied  with  the  statutes  of  the 
state  in  adopting  this  name  by  the  promoters,  and  there 
is  no  evidence  here  directly  connecting  the  other  mention- 
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ed  parties,  Raymond  and  Allen,  with  any  offense,  if  any 
offense  has  been  established,  which  is  a  matter,  of  course, 
for  the  jury. 

The  court  will,  therefore,  exclude  and  will  limit  all  of 
the  testimony  in  the  case  and  the  exhibits,  whatever  effect 
they  may  have,  to  the  activities  of  Paul  J.  Ziegler  and 
will  not  permit  this  testimony  to  be  applied  in  any  way 
to  the  West  Coast  Supply  Company. 

Mr.  Strong:  May  I  make  a  request,  your  Honor? 
May  I  respectfully  request  that  your  Honor  withhold  that 
ruling  until  both  cases  are  in? 

I  think  your  Honor  has  the  discretion  to  do  so  and  not 
to  limit  it  at  this  time,  but  simply  to  withhold  ruling  on 
my  motion  to  apply  all  the  evidence  to  West  Coast  Sup- 
ply [309]  Company  until  both  sides  have  rested? 

The  Court:  Well,  1  am  confronted  here  with  the  situ- 
ation, Mr.  Strong,  of  passing  on  these  exhibits  under  your 
motion,  and  I  have  to  rule  on  that  motion  when  it  is 
presented. 

Mr.  Strong:     May  I  withdraw  the  motion? 

The  Court:  If  you  withdraw  the  motion,  then  I  will 
withdraw  the  ruling,  of  course. 

Mr.  Strong:     Thank  you,  your  Honor. 

The  Court:     Have  you  any  other  testimony? 

Mr.  Strong:     No,  the  Government  rests. 

The  Court :     All  right. 

Mr.  Carr :  There  are  one  or  two  matters,  your  Honor, 
before  the  Government  rests  that  I  should  like  to  point 
out. 

We  had  a  couple  of  witnesses — I  am  sure  Mr.  Strong 
would  not  want  me  to  catch  him  by  surprise — that  were 
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relieved  from  the  stand.  One  of  them  I  don't  think  I 
even  cross  examined.  In  fact,  neither  of  them  was  cross 
examined. 

The  Court:  There  was  one  witness  who  was  supposed 
to  be  here  at  2:00  o'clock  to  give  us  some  information. 

Mr.  Carr:  Now,  this  gentleman,  Mr.  Hartt,  was  sup- 
posed to  be  back. 

Therefore,  Mr.  Strong,  I  suggest  we  clear  up  those 
matters  before  you  close  your  case. 

Mr.  Strong:  Oh,  surely.  I  didn't  know  you  wanted 
to  follow  that.   [310] 

I  reopen  the  case  to  put  the  witness  on  the  stand. 

The  Court:     The  Government's  case  will  be  reopened. 

Mr.  Carr:  I  think  we  can  eliminate  the  testimony  if 
we  can  stipulate  that  when  he  returns  he  will  say  he 
cannot  find  the  card. 

Mr.  Strong:  So  stipulated.  There  was  another  man, 
your  Honor,  who  was  an  OPA  agent  of  the  stand  this 
morning. 

Mr.  Carr:     That's  right — Mr.  Garver. 

There  was  one  other  witness,  too.  There  was  Mr. 
Tingle  who  I  believe  was  excused  by  Mr.  Strong  to  go 
and  procure  some  documents. 

The  Court:     Oh,  yes. 

Mr.  Carr:     And  I  did  not  cross  examine  him. 

The  Court:     For  the  social  security  card? 

Mr.   Carr:     No.    No,  that  is  another  one. 

Mr.  Strong:  Tingle  is  an  Alcohol  Tax  Unit  agent 
who  started  testifying  that  he  didn't  have  the  card. 

I  move  to  strike  Mr.  Tingle's  testimony. 

Mr.    Carr :     That   is    satisfactory. 
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The  Court:  He  was  to  bring  in  the  instrument,  that 
demand  instrument. 

Mr.  Carr:  That's  right.  So  we  are  in  accord  with  the 
motion  to  strike,  and  that  will  dispose  of  that. 

The  Court:     All  right. 

Mr.  Carr:  There  was  one  other  witness  you  had  who 
was  [311]  to  bring  back  a  social  security  card. 

Mr.  Strong:  Yes.  He  came  back,  and  he  showed  me 
the  social  security  card  which  does  not  show  the  name 
of  any  employer.  It  simply  says  "social  security  card"  and 
then  it  has  name  and  a  number.  I  thought  that  possibly 
that  card  would  indicate  an  employer,  but  there  was  no 
indication  at  all. 

Mr.  Carr:     Then  we  can  stipulate  he  may  be  excused? 

Mr.  Strong:     Yes. 

Mr.  Carr:  That  leaves  us  with  Mr.  Carver,  your 
Honor.  And  I  hate  to  have  you  call  him  to  the  stand, 
Mr.  Strong,  and  then  immediately  start  on  more  motions 
I  want  to  make  to  the  court. 

I  wonder  if  we  could  not  just  take  up  those  motions 
now? 

Mr.  Strong:  I  will  agree  to  that,  your  Honor.  And 
then  when  Mr.  Carver  comes,  Mr.  Carr  can  call  him  at 
any  time. 

Mr.  Carr:  There  is  just  one  thing  I  want  to  prove  by 
him,  and  that  is  the  original  certificates.  If  you  will 
stipulate,   I  won't  have  to  call  him. 

Mr.  Strong:  Stipulate  those  are  official  records  of  the 
Office  of  Price  Administration  on  the  dates  shown? 

Mr.  Carr :  Yes.  If  you  have  those,  we  can  stipulate  to 
them. 
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As  I  understand  it,  Mr.  Strong,  you  will  stipulate  that 
these  two  documents — maybe  I  had  better  ask  that  they 
be  marked  as  Defendant's  Exhibits  1  and  2.   [312] 

The  Clerk:     A  and  B. 

Mr.  Carr:     A  and  B.    Pardon  me. 

The  Clerk:  Defendant's  Exhibit  A  and  B  for  iden- 
tification, respectfully. 

(The  documents  referred  to  were  marked  Defendant's 
Exhibits  Nos.  A  and  B  for  identification.) 

Mr.  Carr:  Those,  Mr.  Strong,  I  understand  are  from 
the— 

Mr.  Strong:  We  will  stipulate  that  they  are  part  of 
the  official  files  of  the  Office  of  Price  Administration. 

Mr.  Carr:     This  is  the  registration  certificate  of  the — 

The  Court:     What  is  the  number? 

Mr.  Carr:  The  first  one,  Exhibit  A,  your  Honor,  is 
the  registration  certificate  on  Form  R-305  of  the  West 
Coast  Supply  Company. 

Mr.  Strong:     1942? 

Mr.  Carr:  Where  is  the  date?  1942,  yes.  And  Ex- 
hibit B  is  a  registration  certificate  for  the  same  concern 
on  Form  R-305. 

I  will  just  leave  those  marked  at  this  time  for  identifi- 
cation, if  I  may. 

The  Court:  Read  the  last  statement  with  reference  to 
the  last  exhibit. 

(Record  read  by  the  reporter.) 

Mr.  Carr:  That  clears  everything  up  except  for  one 
[313]  thing,  your  Honor. 

I  made  a  request  yesterday  respecting  the  matter  of 
examining  typewriters. 
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I  called  Mr.  Clarke  Seller's  office,  and  unquestionably 
he  is  out  engaged  in  a  matter.  And  I  called  him  today  at 
lunch,  and  he  will  not  be  back  until  late  this  afternoon. 
So  I  asked  them  how  long  it  would  take.  They  said  it 
would  take  at  least  a  day  to  make  that  examination. 

Under  those  circumstances,  the  way  the  case  is  going, 
I  frankly  do  not  feel  that  I  am  propably  disposed  to  in- 
sist that  the  court  delay  this  case  on  account  of  that 
matter. 

So  without  any  prejudice  one  way  or  the  other,  I  sup- 
pose I  had  better  not  attempt  to  do  that. 

The  Court:  You  can  put  it  in  your  own  case  if  you 
feel  it  necessary  and  advisable. 

Mr.  Carr:     Yes,  your  Honor,  certainly. 

The  Court:     So  there  will  be  no  prejudice. 

Mr.  Carr :  But  I  wanted  the  court  to  know  that  I  had 
made  that  effort. 

Mr.  Strong:     The  Government  rests. 

The  Court:  What  is  the  date  of  Exhibit  B  for  identi- 
fication ? 

Mr.  Strong:     7-2-42. 

The  Court:     All  right. 

Mr.  Carr:  If  the  court  please,  there  are  various  mat- 
ters  [314]   I  want  to  take  up. 

First  I  want  to  move  under  Rule  29  of  the  Rules  of 
Criminal  Procedure  for  the  court  to  order  an  entry  of 
judgment  of  acquittal  on  each  and  every  count  of  the 
information  as  to  both  defendants,  the  West  Coast  Sup- 
ply Company  and  Paul  J.  Ziegler. 

Perhaps  the  order  in  which  I  take  these  up  may  save 
some  time,  your  Honor. 

The  Court :     How  much  time  would  you  like,  Mr.  Carr  ? 
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Mr.  Cam  Well,  I  can't  say,  your  Honor,  because  if 
your  Honor  might  make  certain  rulings,  it  would  elimi- 
nate some  argument. 

If  I  may  just  proceed,  I  will  do  it  as  rapidly  as  I  can 
without  imposing  on  the  court.  I  assure  you  I  won't  try 
to  impose  on  you. 

I  think  possibly,  your  Honor,  I  can  anticipate  an  hour 
if  I  can  work  the  thing  out  the  way  I  have  in  mind. 

The  Court:     Proceed. 

Mr.  Carr:  Now,  first  I  want  to  take  up  the  informa- 
tion itself,  your  Honor,  and  the  grounds  of  that  motion 
are  simply  this: 

First,  under  Rule  12(b)(2),  the  Rules  of  Criminal 
Procedure,  provides  that  the  court  may  at  any  time  take 
notice  of  and  dispose  of  the  failure  or  any  or  every  count 
that  charges  an  offense.   [315] 

The  second  proposition  is  that  the  evidence  is  insuffi- 
cient to  sustain  a  conviction  on  any  of  the  counts  against 
either  one  of  these  defendants. 

At  the  outset,  if  the  court  please,  I  must  necessarily 
take  a  moment  and  break  down  Count  1  which  will  be 
applicable  to  all  of  the  counts  throughout,  except  the  odd- 
numbered  counts. 

The  first  count  is  drawn  under  Section  15.7  (d),  and  it 
charges  in  substance  that  on  July  1st  these  defendants 
willfully  performed  acts  prohibited  by  that  section  in  that 
defendants  did  willfully  issue  and  cause  to  be  issued  a 
sugar  ration  check. 

The  first  proposition,  your  Honor,  is  that  there  is  no 
sugar  ration  check  in  evidence  by  the  very  terms  of  Re- 
vised Ration  Order  No.  3. 

The  Government  has  failed  to  prove  that  either  of  the 
defendants  issued  the  sugar  ration  check. 
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I  think  this  estabHshes  it  conclusively,  and  I  am  read- 
ing now,  your  Honor,  paragraph  (5)  of  Section  24.1  of 
the  Ration  Order.  "Check"  is  defined — 

The  Court:  That  was  read  the  other  day,  and  I  have 
it  in  mind,  Mr.  Carr.  Just  put  in  the  record  the  section 
to  which  you  refer  and  omit  the  argument  because  I  am 
satisfied  on  that. 

Mr.  Carr :  Well,  I  won't  read  all  of  it,  but  let  me  say 
this:  the  check  must  be  drawn  by  a  depositor.  In  this 
case  [316]  there  is  no  evidence  whatsoever  that  Paul  J. 
Ziegler  was  a  depositor — absolutely  none. 

There  is  some  evidence,  of  course,  that  the  West  Coast 
Supply  Company  was  a  depositor,  and  it  is  probably  es- 
tablished that  West  Coast  was  a  depositor.  But  the  evi- 
dence is  lacking,  wholly  lacking,  in  proof  of  the  issuance 
of  a  sugar  rationing  check  by  the  fact  that  it  has  not  been 
sustained,  even  in  a  civil  suit,  that  the  West  Coast  Supply 
Company  had  anything  to  do  with  issuing  that  check. 

That  being  the  case,  no  sugar  ration  check  has  been 
issued,  according  to  that  allegation. 

The  next  part  of  the  allegation  in  the  information  is 
this: 

".  .  .  for  an  amount  larger  than  the  balance  in  the 
account  on  which  it  was  drawn     .     .     ." 

I   am  referring  now   to  the   definition  of   "Account." 
"Account"   is   paragraph    (1)    of   Section   24.1.    That 

simply  states: 

"  'Account'  means  a  sugar  ration  bank  account  carried 

by  a  bank     .     .     ." 

I  submit  that  the  defendant,  Paul  J.  Ziegler,  has  no 
account  with  the  bank  at  all.  The  check  was  not  drawn 
by  the  West  Coast  Supply  Company;  so  it  is  not  a  check 
drawn  on  the  account,  on  the  sugar  ration  account. 
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The  next  point  in  that  information  is  simply  this:  [317] 
that  is  was  drawn  by  the  West  Coast  Supply  Company 
by  issuing  and  causing  to  be  issued  to  Union  Sugar  Com- 
pany a  sugar  ration  check  which  is  not  a  check,  on  the 
evidence,  not  a  sugar  ration  check  drawn  by  the  West 
Coast  Supply  Company. 

I  submit,  your  Honor,  there  is  no  proof  whatsoever  to 
sustain  a  criminal  charge  here  that  it  was  drawn  by  the 
West  Coast  Supply  Company. 

Now,  Count  One  finishes  up  with  the  assertion: 

".  .  .  when  the  West  Coast  Supply  Company  had  a 
balance  in  its  accounts  at  said  bank  in  an  amount  in- 
sufficient to  cover  the  amount  of  said  check." 

The  proof  has  shown  that  the  account  was  in  the  West 
Coast's  name.  The  check  was  not  issued  by  West  Coast; 
so  the  charge  certainly  cannot  be  sustained  as  against 
Ziegler  in  issuing  a  check  at  all,  much  less  an  overdrawing 
check  within  that  section  because  he  must  be  a  depositor; 
he  must  have  an  account. 

That  will  save  referring  to  the  latter  counts.  One  takes 
of  that  series  of  counts:     One,  Three,  Five  and  Seven. 

Respecting  the  question  of  alteration,  your  Honor,  I 
am  not  going  into  that  at  length.  I  have  cited  the  author- 
ities. But  I  submit  that  particularly  as  to  Count  One  and 
Count  5 — they  have  to  do  with  the  exhibits;  Count  One  is 
Exhibit  6 — and  that  is  the  count,  you  will  recall,  which 
refers  to  the  check  on  which  Leland  testified  he  changed 
the   [318]   name  himself. 

That  is  certainly  an  altered  check  within  the  meaning 
of  the  Revised  Ration  Order. 

I  shall  cite  the  section,  your  Honor.  That  is  Section 
15.7    Paragraph    (f)    which    in    substance    says    that    no 
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check  may  be  issued,  transferred  or  deposited  if  it  has 
been  altered. 

The  mere  fact  that  Leland  in  the  first  count  transferred 
it  shows  that  this  check  could  not  be  issued.  I  am  not 
claiming  any  violation  of  Leland,  but  under  the  Revised 
Ration  Order  this  check  could  not  be  issued. 

Respecting  Count  Five,  that  is  the  count,  your  Honor, 
covering  the  660,000  pounds  of  sugar  to  the  Hawley 
Sugar  Company,  and  that  is  Exhibit  4,  check  No.   146. 

That  was,  as  you  recall,  testified  to  by  Barry;  and 
Barry  finally  admitted  that  he  or  someone  at  his  place 
had  put  in  the  name  "West  Coast  Supply  Co." 

So  I  submit  on  the  question  of  alteration  on  those  two 
counts  that  specifically  they  must  fall  and  not  be  con- 
sidered  as   evidence. 

Respecting  the  other  two  counts  I,  of  course,  still  con- 
tend that  the  suspicion  was  created  and  they  should  not 
have  been  admitted. 

That  brings  me  up  to  the  proposition  of  the  second 
count  which  has  the  general  pattern  of  Counts  Four,  Six 
and  Eight. 

The  break-down  of  that  count  is  that  the  defen- 
dants [319]  willfully  performed  this  act  prohibited  by 
Section  2.9,  General  Ration  Order  No.  8,  in  that  the 
defendants  did  willfully  receive  a  rationed  commodity, 
280,000  pounds  of  sugar,  from  the  Union  Sugar  Com- 
pany in  exchange  for  a  ration  document,  to-wit,  a  sugar 
ration  check. 

I  submit  under  the  definitions  laid  down  there  is  no 
ration  check  in  evidence  in  this  trial  at  the  present  time. 

Respecting  all  of  these  counts — One,  Three,  Five  and 
Seven,  which  are  the  check  counts — I  submit  there  is  no 
ofifense  charged  now  in  light  of  the  proof. 
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The  proof  cannot  sustain  a  conviction  if  one  is  brought 
in  by  the  jury  because  Mr.  Ziegler  is  not  a  depositor. 
There  has  been  no  sugar  ration  check  issued. 

Respecting  Ziegler,  as  to  Counts  Two,  Four,  Six  and 
Eight,  there  is  not  one  scintilla  of  evidence,  your  Honor, 
that  Paul  Ziegler  ever  received  one  pound  of  sugar.  So  I 
submit  those  counts  I  have  just  enumerated,  the  receiving 
counts,  a  motion  as  to  them  properly  lies  as  to  Paul 
Ziegler. 

Respecting  the  matter  of  partnership — now,  I  don't 
know  how  much  or  how  far  your  Honor  wants  me  to  go 
on  this.  I  do  not  want  to  impose  on  the  court.  But  I  have 
a  considerable  number  of  points  and  authorities  here 
which,  in  my  opinion,  absolutely  sustain  the  proposition 
that  a  partnership  cannot  be  a  defendant  in  a  criminal 
case. 

I  have  Federal  authorities;  I  have  State  author- 
ities.   [320] 

The  Court:  I  am  not  interested  in  that  question,  Mr. 
Carr,  at  this  time. 

Mr.   Carr:     Very  well,  your  Honor. 

In  breaking  those  counts  down,  your  Honor,  I  say  as 
a  matter  of  proof  the  evidence  is  wholly  insufficient  to 
sustain  any  charge  against  either  of  the  defendants  at 
this  time,  taking  every  allegation  and  breaking  it  down. 

Now  I  come  up  to  the  proposition,  really,  I  suppose, 
constitutional  questions  which  it  might  well  be  that  I 
should  ask  the  court  to  rule  on  if  the  court  would  first, 
and  then  I  might  dispose  of  some  of  those  arguments. 

The  Court :  Upon  what  do  you  wish  the  court  to  rule, 
Mr.  Carr? 

Mr.  Carr:  I  am  not  trying  to  get  you  to  indicate, 
your  Honor.   Please  don't  misunderstand  me.   But  I  want- 
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ed,  for  example  under  the  Reconversion  Act  which  makes 
certain  provisions  for  small  businesses  such  as  these,  to 
bring  up  the  constitutional  question  respecting  West  Coast 
Supply   Company, 

That  may  take  a  little  time,  and  I  don't  know  whether 
I  should  proceed  with  that  now  or  wait  until  your  Honor 
disposes  of  those  first  points. 

The  Court:  Well,  I  shall  dispose  of  the  point  raised 
today,  and  I  shall  deny  the  motions  so  far  made  by  the 
defense  with  reference  to  all  the  counts. 

Now,  as  to  the  small  business  question,  Mr.  Carr, 
I   [321]   should  like  to  hear  that. 

Mr.   Carr:     Very  well,  your  Honor. 

This  Act,  your  Honor,  was  passed,  as  you  will  recall, 
on  October  3,  1944.  It  is  designated  the  War  Mobiliza- 
tion and  Reconversion  Act. 

I  am  going  to  just  get  right  down  to  the  very  basic 
proposition.  The  philosophy  of  the  Act  was  to  try  to  go 
from  war  mobilization  back  to  reconversion  and  to  pro- 
tect mainly  small  business. 

Mr.  Strong:  May  I  interrupt,  your  Honor,  simply  to 
ask  the  citation  so  that  I  can  follow  better? 

Mr.  Carr:  The  War  Mobilization  and  Recovery  Act, 
Volume  50. 

Mr.  Strong:     Appendix? 

Mr.  Carr:  The  new  volume  SO.  It  is  one  of  the  last 
acts,  page  630. 

Mr.  Strong:     What  section  is  the  citation? 

Mr.  Carr:     Well,  it  starts  at  1651,  Title  50  Appendix. 

Mr.  Strong:     Thank  you. 

The  Court:  I  am  not  sure  I  got  that  Appendix  cita- 
tion. 
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Mr.  Carr:     That  is  Title  50  Appendix,  Section  1651, 
et  seq.,  your  Honor. 
The  Court:     All  right. 

Mr.  Carr:  (Reading.)  "There  is  hereby  established 
the  Office  of  War  Mobilization  and  Reconversion,  which 
[322]  shall  be  headed  by  the  Director  of  War  Mobiliza- 
tion and  Reconversion     .     .     ." 

Skipping  down  to  (b)  : 

"The  following  agencies  shall  be  placed  within  the 
Office  of  War  Mobilization  and  Reconversion  and  shall 
exercise  their  functions  subject  to  the  general  super- 
vision of  the  Director:     .     .     ." 

Then  it  mentions  Office  of  Contract  Settlement,  Surplus 
War  Property  Administration,  and  so  on. 

Then  Powers    (c)  : 

'Tn  addition  to  any  powers  which  the  President  is 
authorized  to  and  does  delegate  to  the  Director  for  the 
purpose  of  more  effectively  coordinating  the  mobilization 
of  the  Nation  for  war,  the  Director  shall,  subject  to  the 
direction  of  the  President — 

"(1)  formulate  or  have  formulated  such  plans  as  are 
necessary  to  meet  the  problems  arising  out  of  the  transi- 
tion from  war  to  peace; 

"(2)  issue  such  orders  and  regulations  to  executive 
agencies  as  may  be  necessary  to  provide  for  the  exercise 
of  their  powers  in  a  manner  consistent  with  the  plans 
formulated  under  this  section  or  to  coordinate  the  activi- 
ties of  executive  agencies  with  respect  to  the  problems 
arising  out  of  the  transition  from  war  to  peace.  Each 
executive  agency  shall  carry  out  the  orders  and  [323] 
regulations  of  the  Director  expeditiously  and,  to  the  ex- 
tent necessary  to  carry  out  such  orders  and  regulations, 
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shall  modify  its  operations  and  procedures  and  issue  regu- 
lations with  respect  thereto.  Nothing  contained  in  this 
section  shall  be  construed  as  authorizing  any  activities  to 
carry  out  any  plans  formulated  under  this  section  which 
are  not  within  the  scope  of  the  powers  possessed  by  the 
President  or  the  executive  agencies  under  provisions  of 
law  other  than  this  section     .     .     ." 

In  other  words,  they  are  taking  the  law  that  is  an- 
nounced and  they  are  mobilizing  this  effort  into  the  War 
Mobilization  Office. 

"(3)  recommend  to  the  Congress  appropriate  legis- 
lation    .     .     . 

"(4)  promote  and  assist  in  the  development  of  de- 
mobilization and  reconversion  plans  by  executive  agen- 
cies    .     .     ." 

Meaning  OPA  or  any  other  agency. 

".  .  .  develop  procedures  whereby  each  executive 
agency  is  kept  informed  of  proposed  demobilization  and 
reconversion  plans  and  proposals  which  relate  to  its 
work     .     .     . 

"(5)  cause  studies  and  reports  to  be  made  for  him 
by  the  various  executive  agencies     .     .     . 

^'     *     *     *  [324] 

"(7)  consult  and  cooperate  with  State  and  local  gov- 
ernments    .     .     . 

''(8)   submit  reports     .     .     ." 

Now  I  come  to  the  very  meat  of  the  Act,  your  Honor. 

Section  1658  provides: 

"Curtailments  of  war  production  or  terminations  of 
war  contracts  shall  be  integrated  and  synchronized  with 
the  expansion,  resumption,  or  initiation  of  production 
for  other  war  purposes,  and,  to  the  greatest  extent  com- 
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patible  with  the  effective  prosecution  of  the  war,  of  pro- 
duction   for    non-war    use.     To   effectuate   this    policy — 

I  am  skipping  the  Survey  by  contracting  agencies  and 
coming  down  to 

"(b)   Resumption   of   civilian  production": 

"the  executive  agencies  exercising  control  over  man- 
power, production,  or  materials  shall  permit  the  expan- 
sion    .     .     ." 

Now,  mind  you,  it  says: 

"the  executive  agencies  exercising  control  over  man- 
power, production,  or  materials  shall  permit  the  expansion, 
resumption,  or  initiation  of  production  for  non-war  use 
whenever  such  production  does  not  require  materials, 
components,  facilities,  or  labor  needed  for  war  purposes, 
or  will  not  otherwise  adversely  effect  or  [325]  interfere 
with  the  production  for  war  purposes.  Such  production 
for  non-war  use  shall  be  permitted  regardless  of  whether 
one  or  more  competitors  normally  engaged  in  the  same 
type  of  production  are  still  engaged  in  the  performance 
under  any  contract  which  is  needed  for  the  prosecution 
of  the  war     .     .     ." 

And  mind  you,  your  Honor,  it  says: 

".  .  .  and  shall  not  be  made  dependent  upon  the 
existence  of  a  concern  or  the  functioning  of  a  concern 
in  a  given  field  of  activity  at  a  given  time     .     .     ." 

To-wit,  no  longer  can  OPA,  by  an  Act  of  Congress, 
use  an  historical  base  which  base  this  very  prosecution  is 
predicated  upon. 

May  I  just  repeat  that? 

".  .  .  and  shall  not  be  made  dependent  upon  the 
existence  of  a  concern  or  the  functioning  of  a  concern 
in  a  given  field  of  activity  at  a  given  time     .     .     ." 
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Now,  this  is  Section  1659: 

"(a)  Whenever  the  expansion,  resumption,  or  initia- 
tion of  production  for  non-war  use  is  authorized,  on  a 
restricted  basis,  by  any  executive  agency  have  a  control 
over  manpower,  production,  or  materials,  the  restrictions 
imposed  shall  not  be  such  as  to  prevent  any  small  plant 
capable  and  desirous  of  participating  in  such  expansion, 
resumption,  or  initiation  of  [326]  production  for  non- 
war  use  from  so  participating  in  such  production." 

In  other  words.  Congress  is  saying  that  that  shall  not 
be  done  any  longer. 

"(b)  Whenever  such  executive  agency  allocates  avail- 
able materials  for  the  production  of  any  item  or  group 
of  items  for  non-war  use,  it  shall  make  available  a  per- 
centage of  such  materials  for  the  exclusive  use  by  small 
plants  for  the  production  of  such  item  or  group  of  items. 
Such  percentage  shall  be  determined  by  the  head  of  such 
agency  after  giving  full  consideration  to  the  claims  pre- 
sented by  the  chairman  of  the  board  of  directors  of  the 
Smaller  War  Plants  Corporation  and  shall  be  fair  and 
equitable." 

In  other  words,  your  historical  base,  insofar  as  small 
business  is  concerned,  has  been  wiped  out  by  an  Act  of 
Congress. 

It  goes  on  in  Pargraph  (c)  to  define  small  business: 
"(c)  In  allocating  the  materials  thus  set  aside  among 
such  small  plants,  such  executive  agency  shall  establish 
criteria,  standards,  quotas,  schedules,  or  other  condition- 
ing factors  after  consultation  with  the  chairman  of  the 
board  of  directors  of  the  Smaller  War  Plants  Corpora- 
tion. Such  executive  agency  shall  allocate  such  materials 
directly  to  such  small  plants  and  shall,  to  the  fullest 
extent     practicable,     provide     [327]     for     making    such 
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allocations  through  local  offices  easily  accessible  to  such 
small  plants.  For  the  purposes  of  this  title  (sections  1656- 
1660  of  this  Appendix),  a  small  plant  means  any  small 
business  concern  engaged  primarily  in  production  or 
manufacturing  either  employing  two  hundred  and  fifty 
wage  earners  or  less,  or  coming  within  such  other  cate- 
gories as  may  be  established  by  the  head  of  such  executive 
ag-encv  in  consultation  with  the  chairman  of  the  board  of 
directors  of  the  Smaller  War  Plants  Corporation.  Such 
other  categories  shall  be  defined  by  taking  into  considera- 
tion the  comparative  sizes  of  establishments  in  a  particu- 
lar industry  as  reflected  by  the  sales  volumes,  quantities 
of  materials  consumed,  capital  investments,  or  by  other 
criteria  which  are  reasonably  attributable  to  small  plants 
rather  than  medium  or  large  size  plants." 

Your  Honor  probably  read  that  in  Washington  the 
other  day — have  you  had  a  copy  of  that  opinion,  your 
Honor  ? 

The  Court:     I  have  read  it. 

Mr.  Carr:     You  have  already  read  it. 

The  Court :  It  was  held  up  until  it  was  passed  on  by 
the  Circuit  Court. 

Mr.  Carr :  Yes.  It  is  now  in  the  Circuit  Court  of 
Appeals.  I  understand  that  case  is  being  argued  tomor- 
row, your  Honor.  [328] 

The  Court:  In  view  of  the  fact  that  it  is  in  the  Cir- 
cuit Court  of  Appeals,  I  do  not  feel  that  is  of  much  in- 
terest at  this  time. 

Mr.  Carr:  Your  Honor  fully  comprehends  my  point 
here? 

The  Court:     Yes. 

Mr.  Carr:  That  that  is  the  whole  proposition  of  deny- 
ing these  small  industries  sugar,  except  on  an  historical 
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base,  is  in  direct  violation  of  an  Act  of  Congress  and  is, 
therefore,  invalid.  And  you  cannot  predicate  the  prosecu- 
tion upon  a  rationing  program.  In  other  words,  the  very- 
Revised  Order  here — a  section  is  taken  from  this  order 
— is  now  insofar  as  small  business  is  concerned  incon- 
sistent with  that  because  it  still  retains  the  historical  base. 
In  other  words,  it  says  to  small  industry,  for  example: 

"You  were  not  in  business  last  year.  You  can't  get 
any  sugar  at  all." 

That  is  entirely  in  violation  of  the  Reconversion  Act. 

Insofar  as  a  business  in  existence  at  the  moment,  a 
small  business  plant,  the  order  still  provides  for  the  his- 
torical basis.  And  this  very  account  of  the  West  Coast 
Supply  Company,  the  industrial  account,  by  the  very 
evidence,  the  fact  that  it  is  an  industrial  account,  shows 
that  it  must  be  taken  for  granted  by  this  court  or  pre- 
sumed that  it  was  based  on  the  historical  quota  and  is, 
therefore,  invalid. 

Now,  that  is  that  phase,  your  Honor,  of  the  Recon- 
version [329]  Act. 

Respecting  constitutional  problems,  I  will  say  this  to 
you  very  frankly:  I  argued  one  point  before  Judge 
Mathes,  and  that  was  the  question  of  raising  these  various 
executive  orders.  You  know,  this  offense  occurred,  if  it 
occurred,  on  July  1st  when  the  OPA  act  was  out  of  ex- 
istence and  the  President  had  issued  his  executive  order 
which  I  think  was  filed  at  10:32  on  the  morning  these 
checks  were  written. 

So  there  is  one  other  constitutional  point  I  wish  to 
present  at  this  time.  I  believe  that  unless  your  Honor 
wants  to  hear  from  me  on  those,  since  I  have  already 
argued,  that  I  will  not  insist  on  re-presenting  them.  But 
there  is  one  other  point  I  wish  to  make,  and  that  is  that 
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in  view  of  the  present  status  of  the  case,  the  evidence 
is  insufficient  as  to  Ziegler  on  the  checks,  on  the  receiving, 
and  it  is  insufficient  as  to  the  partnership  because  first  a 
partnership  cannot  be  indicated;  it  cannot  be  responsible. 
Secondly,  the  receipt  of  the  sugar,  insofar  as  Ziegler  is 
concerned:  the  whole  evidence  shows  it  was  received  by 
West  Coast  Supply  Company.  There  is  no  evidence  that 
Paul  Ziegler  is  a  member  of  that  partnership. 

The  Court:  I  feel  that  I  should  follow  Judge  Mathes' 
ruling,  Mr.  Carr,  in  this  case  in  view  of  the  fact  that  he 
has  already  made  a  ruling  on  the  point  that  you  mentioned. 

However,  what  I  am  anxious  for  is  that  there  by  a 
[330]  complete  record  made  in  this  case  for  both  sides, 
and  that  is  what  I  am  careful  about. 

Mr.  Strong:     May  I  just  say  one  thing,  your  Honor? 

The  Court:     Yes. 

Mr.  Strong:  I  have  been  following  Mr.  Carr's  read- 
ing of  the  War  Mobilization  and  Reconversion  Act,  which 
is  50  United  States  Code  Appendix;  and  the  part  that  he 
was  reading  particularly  relating  to  the  basis  is  contained 
in  Section  1658,  at  the  end  of  Section  1658  which  says: 

"Historical  Note — Termination  of  Section,  see  note 
under  Stction  1651  of  this  Appendix." 

Section  1651  of  this  Appendix  has  provisions  that,  to 
my  mind,  are  entirely  inconsistent  with  the  provisions 
read  by  Mr.  Carr.  They  are  a  new  statue,  enacted  as  of 
October  31,  1945;  and  if  they  are  inconsistent,  then  they 
completely  displace  the  matter  which  was  read  by  Mr. 
Carr. 

Mr.  Carr:  Which  Section?  1656?  I  don't  see  the 
section  you  are  referring  to,  counsel. 

Mr.  Strong:     On  page  326  of  the  extra  part. 
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Mr.  Carr:     Z26  of  what? 

Mr.  Strong:     Of  the  extra  part. 

The  Court:     Examine  his  book,  Mr.  Carr. 

Mr.  Carr:     May  I,  your  Honor? 

There  is  an  executive  order  there,  Mr.  Strong. 

Mr.  Strong:     That's  right.   [331] 

Mr.  Carr:  Well,  I  am  familiar  with  that.  An  execu- 
tive order  cannot  override  an  Act  of  Congress. 

Mr.  Strong:  I  wanted  to  put  that  in  the  report,  your 
Honor,  also  to  point  out  to  your  Honor  that  the  provisions 
read  by  Mr.  Carr  are  not  self-executing;  but  there  is  a 
certain  statutory  inertia  which  must  be  overcome  by  the 
act  of  the  Director  or  the  President  and  that  these  execu- 
tive orders  which  I  have  pointed  to  here  are  the  actual 
guides  for  everyday  action. 

The  Court:  The  motions  of  the  defense  will  be  denied 
and  exception  allowed. 

Mr.  Carr:  Your  Honor,  may  I  just  interrupt  here? 
I  think  my  motion  specifically  stated  that  I  moved  on  each 
and  every  count  as  to  each  defendant. 

The  Court :  That  is  right.  It  is  so  understood.  Over- 
ruled; exception  allowed. 

Call  the  jury. 

Mr.  Strong:  May  we  have  a  five-minute  recess  before 
your  Honor  calls  the  jury?  Then  we  won't  have  to  in- 
terrupt. 

Mr.    Carr:     Your    Honor,    do    I    understand   you    are 
overruling  as  to  the  partnership? 
The  Court:     Yes. 

Mr.  Carr:     Well,  may  I  just  address  the  court? 
The  Court:     Yes. 
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Mr.  Carr:  If  your  Honor  has  previously  ruled  that 
the  [332]  evidence  is  not  admissible  against  the  partner- 
ship, I  respectfully  insist  that  there  is  no  case  with  which 
to  proceed. 

The  Court:  It  has  been  raised  again;  so  I  thought  I 
had  the  record  in  shape  and  made  it  very  clear.  The  de- 
fense has  raised  it  again;  so  I  presumed  you  wanted  to 
raise  the  matter  again. 

Mr.  Carr:     I  do  not  understand  that,  your  Honor. 

The  Court:  Well,  I  have  excluded  the  testimony  and 
exhibits  here  that  affected  the  partnership. 

Mr.  Carr:  That  is  my  understanding.  But  there  is 
no  evidence  against  the  partnership. 

The  Court:  Now  I  come  to  the  end  of  the  case  and 
find  the  defense  is  not  satisfied  with  that  and  make  an 
additional  motion  on  it. 

Is  that  not  what  you  have  done?  You  have  opened  it 
up  again. 

Mr.  Carr :  No,  I  don't  think  so,  your  Honor.  I  mere- 
ly asked  to  enter  an  order  of — call  it  a  dismissal,  or  what- 
ever you  want  to  call  it.  In  other  words,  I  think  the 
appropriate  legal  step  is  that  some  action  must  be  taken 
by  the  court  now. 

The  Court:  I  reserved  ruling,  and  the  Government 
withdrew  its  motion  for  a  ruling  on  that  very  question. 
Counsel  withdrew  it;  so  I  did  not  have  anything  on  which 
to  rule.  It  was  to  be  without  prejudice  to  the  defendant 
to  again  present  [333]  the  matter  at  the  conclusion  of 
the  case. 

Mr.  Carr:  Very  well,  your  Honor.  I  believe  that  is 
provided  for  in  the  new  rules. 

The  Court:     Yes,  it  is. 

Mr.  Carr:     That's  right,  yes,  your  Honor. 
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Mr.  Strong:     I  will  withdraw  my  request  for  a  recess. 

The  Court :     All  right,  let  us  get  ahead.     Call  the  jury. 

Mr.  Carr :  We  are  going  to  start  on  the  defendants' 
case.     Just  five  minutes,  your  Honor? 

The  Court:  Well,  if  both  sides  feel  they  want  a  recess, 
I  suppose  the  court  does  not  have  much  discretion  in  the 
matter. 

(Brief  recess.) 

The  Court:     Ex  parte  matters? 

(Brief  interruption  for  other  court  matters.) 

(The  following  proceedings  were  had  in  the  presence 
of  the  jury:) 

The  Court:  Mr.  Carr,  do  you  desire  to  make  an  open- 
ing statement? 

Mr.  Carr:  At  this  time,  your  Honor,  I  wish  to  rest 
the  case  on  behalf  of  the  defendant  West  Coast  Supply 
Company.  I  do  wish  to  make  an  opening  statement,  your 
Honor. 

The  Court:     All  right. 

Mr.  Carr:  Probably  before  I  do  that,  your  Honor, 
should  the  jury  be  advised  that  the  Government  has  rested 
and  that  [334]  certain  testimony  was  stricken? 

The  Court:     Yes.     I  have  a  note  here. 

During  the  absence  of  the  jury  the  court  struck  out 
the  testimony  of  Benjamin  Tingle.  You  will  remember 
that  was  the  witness  who  testified  very  briefly  on  the 
witness  stand  yesterday.  He  was  from  the  Alcohol  Tax 
Unit. 

That  testimony  has  been  stricken  out,  and  you  are  in- 
structed to  disregard  it. 

Is  there  any  other  matter  to  which  you  want  to  call  the 
court's  attention? 


328  Paul  J.  Ziegler  vs. 

Mr.  Carr :  Except  that  I  feel  it  necessary  to  point  out 
that  the  case  is  only  opened  at  this  time  now  insofar  as 
one  of  the  defendants. 

The  Court:  The  defense  has  rested  its  case  as  to  the 
West  Coast  Supply  Company,  and  the  testimony  now 
that  will  be  introduced  and  statements  of  defense  counsel 
will  pertain  only  to  the  defendant  Paul  J.  Ziegler.  All 
right. 

OPENING  STATEMENT  ON  BEHALF  OF 
DEFENDANT  PAUL  J.  ZIEGLER 

Mr.  Carr:  May  it  please  the  court,  ladies  and  gentle- 
men of  the  jury,  the  purpose  of  an  opening  statement,  of 
course,  is  merely  to  acquaint  you  with  the  theory  of  the 
party's  case,  to  let  you  know  what  we  expect  to  prove 
and  to  acquaint  you  with  our  contention.   [335] 

You  have  probably  gained  the  idea  prior  to  now  that 
our  contention  is  that  there  has  been  no  offense  commit- 
ted here  by  this  defendant  and  that  we  will  so  prove. 

Before  I  make  that  statement,  I  should  like  to  point  up 
the  proposition  that  this  case  involves  the  willful  doing  of 
an  act,  the  inhibited  act  set  forth  in  each  count  of  the 
information.  In  other  words,  there  are  eight  counts  that 
charge  that  the  defendants  willfully  did  certain  acts. 

We  expect  to  offer  proof  to  show  that  during  last  May, 
1946,  while  Congress  was  debating  the  OPA  extension, 
whether  it  should  be  extended,  Mr.  Paul  Ziegler,  who  was 
then  a  partner  of  the  John  H.  Ziegler  Company  and  not 
being  a  partner  of  the  West  Coast  Supply  Company,  be- 
gan to  make  efforts  to  get  himself  in  a  position  to  procure 
sugar  to  maintain  the  operations  of  his  plant. 

That  particular  plant  was  relatively  new  but  had 
reached  a  sizeable  capacity  and  could  not  operate  without 
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sugar  and  to  maintain  that  business   he  had   to   obtain 
sugar ; 

That  in  May  1946,  while  Congress  was  debating 
whether  or  not  the  OPA  should  be  extended,  he  was  try- 
ing to  keep  up  with  it  to  see  what  would  happen. 

In  the  meantime  he  contacted  various  sugar  brokers  to 
find  out  if,  in  case  the  OPA  were  not  extended,  he  could 
immediately  get  the  sugar. 

We  expect  to  prove,  as  an  ordinary  business  man,  he 
[236]  did  not  do  it  by  hiding.    He  did  this  in  the  open. 

The  evidence  will  show  that  he  had  some  conversations 
along  in  June  with  various  brokers; 

That  at  that  time  they  indicated  to  him  that  there  was 
ample  sugar  to  be  had;  that  the  warehouses,  in  fact,  were 
filled  with  sugar. 

So  along  came  June  29th.  Mr.  Ziegler,  we  expect  to 
prove,  had  he  wanted  to  willfully  violate  the  law,  would 
have  gone  on  and  obtained  sugar  prior  to  that  date :  July 
1st, 

And  I  want  to  ask  you  to  keep  in  mind  that  date :  July 
1st. 

That  one  June  29th  the  President  vetoed  the  extension 
of  the  OPA.  You  probably  all  recall.  There  was  much 
to-do  about  it. 

On  the  following  day  the  President  went  on  the  radio 

on  a  Sunday,  June  30th — and  discussed  with  the  people 
of  the  country — and  Mr.  Ziegler  heard  that  program- 
about  the  OPA  dying,  the  reason  the  President  had  vetoed 
it  and  that  it  could  not  be  extended; 

That  on  that  Sunday,  having  determined  in  his  mind 
that  the  OPA  was  no  longer  in  existence,  he  felt  that  he 
then  had  a  perfect  right  to  go  out  and  get  sugar; 
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That  on  the  following  morning,  Monday,  July  the  1st, 
after  having  learned  of  these  things,  after  having  watched 
the  Congress  worry  over  that  bill,  and  OPA  having  ter- 
minated by  [227]  reason  of  the  President's  veto,  Mr. 
Ziegler  immediately  got  busy  on  Monday  morning  the 
first  thing  and  called  up  these  brokers  and  said,  ''I  want 
that  sugar.     The  OPA  is  dead." 

We  expect  to  show  that  he  transacted  this  business  with 
these  brokers — you  have  already  heard  that — and  he  en- 
tered into  a  purchase  arrangement  to  acquire  certain 
sugar. 

The  evidence  will  show  that  at  10:32  a.  m,  Washing- 
ton time  an  executive  order,  purporting  to  continue  OPA 
in  existence,  was  filed. 

Under  the  Federal  Register  Act  that  is  required  to  be 
filed  before  it  brings  presumptive  knowledge  to  anyone; 

That  at  that  time  in  the  morning,  or  a  few  minutes 
later,  Mr.  Ziegler  was  busy  at  that  time,  without  knowing 
anything  about  the  executive  order,  acquiring  the  sugar. 

As  a  matter  of  fact,  the  proof  will  show  that  he  did  not 
get  a  copy  of  that  executive  order  until  about  three  weeks 
later,  two  or  three  weeks  later — maybe  not  three  weeks — 
because  the  evidence  will  show  that  I  personally  could  not 
find  one  in  town. 

I  finally  came  up  to  the  United  States  Attorney's  office, 
and  they  did  not  have  one.  We  waited  two  or  three  days, 
and  finally  the  United  States  Attorney's  office  was  good 
enough  to  let  me  have  a  copy  of  that  executive  order; 

That  by  the  time  Mr.  Ziegler  had  received  this  execu- 
tive order,  which  purported  to  continue  the  operation  of 
the  OPA,  [238]  the  transaction  was  over;  the  sugar  had 
been  purchased;  it  had  been  delivered. 


No.  11555 

IN  THE 

United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


PAUL  J.  ZIEGLER, 

Appellant, 


vs. 
UNITED  STATES  OF  AMERICA, 


Appellee. 


TRANSCRIPT  OF  RECORD 

(In  Two  Volumes) 

VOLUME  II 

(Pages  331  to  652,  Inclusive) 

Upon  Appeal  from  the  District  Court  of  the  United  States 

for  the  Southern  District  of  California, 

Central  Division 


FILED 


Parker  &  Company,  Law^miters,  I^  Angeles.     Phone  TR.  5206. 

— — ^_.  OLcmc' 


No.  11555 

IN  THE 

United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


PAUL  J.  ZIEGLER, 

Appellant, 


vs. 

UNITED  STATES  OF  AMERICA, 


Appellee. 


TRANSCRIPT  OF  RECORD 

(In  Two  Volumes) 

VOLUME  II 

(Pages  331  to  652,  Inclusive) 

Upon  Appeal  from  the  District  Court  of  the  United  States 

for  the  Southern  District  of  California, 

Central  Division 


Parker  &  Company,  Law  Printers,  Los  Angeles.     Phone  TR.  5206. 


United  States  of  America  331 

The  evidence  will  show — and  it  already  has,  I  think — 
that  the  actual  delivery  to  the  warehouse  was  the  delivery 
of  the  sugar,  not  the  mere  transfer  of  the  sugar  after 
from  the  warehouse  to  the  plant; 

That  at  the  time  he  talked  to  the  brokers  there  was 
some  question  in  their  mind  about  this  telegram. 

Mr.  Ziegler  will  get  on  the  stand  and  frankly  admit  the 
conversations  he  had  with  the  brokers  and  that  one  of 
the  brokers  did  read  that  telegram  to  him; 

That  after  listening  to  the  telegram,  he  had  the  broker 
re-read  it  to  him. 

Mr.  Ziegler  being  a  lawyer  tried  to  analyze  it  and  con- 
cluded in  substance.  How  could  there  be  a  rationing  pro- 
gram, as  the  telegram  stated,  if  there  was  no  OPA?  And 
if  the  OPA  was  dead,  how  could  there  be  a  rationing 
program?    He  will  explain  that  on  the  stand. 

He  acquired  this  sugar  not  for  the  purpose  of  black 
marketing,  or  anything  of  that  kind,  but  to  maintain  a 
business  enterprise,  At^the  time  he  felt  he  was  absolutely 
entitled  to  the  sugar. 

Insofar  as  giving  the  check  was  concerned,  when  he 
gave  the  check,  he  was  giving  nothing  more  than  a  piece 
of  paper.  Just  because  some  broker  thought  there  should 
be  a  ration  check  [239]  did  not  convince  Mr.  Ziegler  that 
he  should  have  to  give  a  ration  check; 

That  he  actually  gave  the  checks,  Exhibits,  I  believe 
they  are,  3,  4,  5  and  6,  and  that  at  the  time  he  gave  them 
they  were  signed  "Paul  J.  Ziegler,"  and  one  none  of  them 
— mind  you,  none  of  them — did  the  words  "West  Coast 
Supply  Company"  appear; 

That  thereafter,  at  least  in  one  case,  one  of  the  brokers 
called  up  and  said  something  about  the  check  not  havino- 
"West  Coast  Supply  Company"  on  it,  and  they  had  a  dis- 
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cussion  again  about  OPA.  The  broker  said,  "Why,  you 
don't  have  an  account."  Paul  Ziegler  said,  "True.  So 
what!" 

And  the  broker  said,  "Well,  I  should  put  on  'West 
Coast  Supply  Company.'  " 

And  Mr.  Ziegler  said,  "You  do  as  you  like  about  it. 
I  think  I  am  doing  what  is  right.     Y©u  do  as  you  like." 

So  the  brokers  in  each  case  took  it  upon  themselves 
because  the  ration  order  provides  you  cannot  transfer  a 
check  unless  it  is  on  the  account  of  a  depositor,  a  ration 
depositor;  took  it  upon  themselves  to  write  in  "West 
Coast  Supply  Company." 

We  expect  to  prove  that  at  that  particular  period  of 
time — July  1,  1946 — at  least  we  will  attempt  to  prove — 
that  the  emergency  concerning  sugar  no  longer  existed 
and  that  there  was  no  shortage,  in  fact,  of  sugar. 

For  the  purpose  of  showing  his  intent,  his  mental  con- 
[340]  dition,  he  had  in  mind  those  various  acts,  to-wit, 
the  Congressional  work  on  the  expiration  of  the  Act,  the 
veto  of  the  President  and  the  condition  of  the  country,  or 
at  least  locally,  and  the  nation  at  large,  in  fact,  with  re- 
spect to  the  shortage  of  sugar; 

That  he  did  not  willfully  intend  to  violate  any  law. 
He  merely  went  out  as  a  citizen  to  try  to  get  sugar  to 
maintain  a  reasonably  small  plant. 

That,  in  general,  I  believe,  is  what  we  expect  to  prove. 

If  I  may  just  have  one  second  to  consult  with  my  client. 

(Brief  pause  in  the  proceedings.) 

I  believe  that  concludes  my  opening  statement.  I  per- 
haps will  be  like  everyone:  I  will  think  of  something 
after  I  sit  down.     But  that  is  all  at  this  time. 

The  Court :     All  right. 

Mr.  Carr:     Mr.  Ziegler. 
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PAUL  J.  ZIEGLER, 

one  of  the  defendants  herein,  called  as  a  witness  in  his 
own  behalf,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     Your  full  name? 

The  Witness:     Paul  J.  Ziegler.    [341] 

Direct  Examination. 
By  Mr.  Carr: 

Q.  You  are  one  of  the  defendants  in  this  case,  Mr. 
Ziegler?  A.     I  am. 

Q.     What  is  your  business  or  occupation? 

A.  I  am  in  the  manufacturing  business  manufactur- 
ing jams,  jellies,  doughnut  flour,  flavors,  extracts,  glazed 
fruit. 

Q.     Now,  Mr.  Ziegler,  try  to  speak  a  little  louder. 

I  might  say,  your  Honor,  this  is  not  done  for  any 
sympathy.     Mr.  Ziegler  is  suffering  with  a  very  bad  cold. 

I  hope,  Mr.  Ziegler,  you  v^^ill  make  an  effort  to  keep 
your  voice  up. 

What  other  supplies,  generally,  did  you  say?  Bakery 
supplies  ? 

A.  Generally  bakery  supplies;  all  of  these  items  are 
manufactured  for  commercial  bakers. 

Q.     What  is  the  name  of  your  company? 


A 

Q 
A 

Q 

A 

Q 

A 


John  H.  Ziegler  Company. 

What  is  that?    A  corporation  or  a  partnership? 

It  is  a  partnership  of  my  father  and  myself. 

How  long  has  it  been  in  existence? 

Since  February  1,  1944. 

By  the  way,  you  are  a  lawyer,  too,  Mr.  Ziegler? 

I  am. 
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(Testimony  of  Paul  J.  Ziegler) 

Q.     And  you  are  admitted  to  the  bar?   [342] 

A.  I  am  admitted  to  the  bar  and  have  been  practicing 
since  1925. 

Q.     You  have  practiced  in  Los  Angeles? 

A.     Yes,  sir. 

Q.     Do  you  have  an  office  here?  A.     I  do. 

Q.     Have  you  stopped  practice? 

A.  Yes.  I  am  inactive  and  have  been  for  the  last 
three  years. 

Q.     When  did  you  become  inactive  in  the  practice? 

A.     Well,  progressively  starting  with  February,   1943. 

Q.     What  did  you  do  at  that  time? 

A.  At  that  time  I  went  down  to  the  place  of  business 
of  my  father  and  brothers. 

Q.     What  was  the  name  of  that  business? 

A.     The  West  Coast  Supply  Company. 

Q.  Can  you  state  who  the  partners  of  that  business 
were  at  that  time? 

A.  Then  and  now  they  are  John  H.  Ziegler,  who  is 
my  father,  Allen  S.  Ziegler  and  Raymond  N.  Ziegler, 
who  are  my  brothers. 

Q.  At  that  time  the  John  H.  Ziegler  Company  was 
not  in  existence,  was  it?  A.     It  was  not. 

Q.  What,  if  anything,  generally  did  you  do  at  that 
[343]  time  respecting  the  partnership.  West  Coast  Sup- 
ply Company?  Did  you  work  for  them  or  represent  them 
legally  or  what,  if  anything? 

A.  Well,  my  brother,  Allen  S.  Ziegler,  had  then  just 
gone  into  the  Navy;  and  I  went  down  there  and  devoted 
my  time  to  the  business  to  try  to  do  what  I  could  for  it 
during  his  absence. 
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Q.     You  did  not,  as  I  understand,  become  a  partner? 

A.     No,  neither  then  or  at  any  time. 

Q.  What  particular  phase  of  activity  did  you  under- 
take at  that  time?    That  is  '43,  as  I  understand  it? 

A.  Yes.  Well,  to  begin  with  and  for  sometime  there- 
after I  devoted  myself  very  largely  to  the  numerous 
governmental  regulations  which  were  then  going  into 
effect  with  respect  to  the  operation  of  that  and  other 
businesses:  the  WPB  and  the  OPA  and  the  half  dozen 
other  alphabetical  agencies  which  had  issued  various  regu- 
lations governing  the  operation  of  any  business. 

Q.  Did  you  actually  participate  in  any  managerial 
capacity  in  the  business  at  that  time?  A.     No. 

Q.  Directing  your  attention  to  about  1944,  about  Feb- 
ruary, was  there  some  change  in  the  business  setup  there? 

A.     Yes. 

Q.  Just  in  a  very  brief  way  tell  us  what  that  separa- 
tion [344]  or  change  was. 

A.  The  partnership  of  West  Coast  Supply  Company, 
which  was  a  partnership  of  my  father  and  two  brothers, 
continued  as  before;  but  the  manufacturing  operations 
of  the  West  Coast  Supply  Company  were  severed  from 
the  West  Coast  Supply  Company  and  were  taken  over 
exclusively  by  my  father  to  begin  with.  And  immediately 
thereafter,  that  is,  for  all  practical  purposes,  at  the  same 
time  my  father  and  I  formed  a  partnership  to  carry  on 
that  manufacturing  business  which  had  formerly  been 
conducted  by  the  West  Coast  Supply  Company. 

Q.  Incidentally,  how  many  employees  did  you  employ 
at  the  John  H.  Ziegler  Company  in,  oh,  June  and  July  of 
1946?     Approximately  how  many  employees? 

A.     In  the  neighborhood  of  20. 
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Q.  Do  you  know  how  many  the  West  Coast  Supply 
Company  had  as  employees? 

A.     At  that  time  I  should  say  about  30. 

Q.  While  we  are  on  that  subject,  Mr.  Ziegler,  in  July 
of  1946  what  generally  were  your  sugar  requirements? 

I  am  speaking  now  with  reference  to  your  company, 
the  John  H.  Ziegler  Company. 

A.  I  would  have  to  add  them  up  mentally,  if  you  like, 
or  describe  them  generally  with  respect  to  the  machines. 

Q.     Just  approximately. 

A.  It  would  require  about  one  hundred  twenty  five 
[345]  100-pound  bags  of  sugar — that  is  12,500  pounds 
of  sugar — per  day  to  operate  the  flour  blending  operation. 
It  would  require  about  350  sacks,  that  is,  35,000  pounds 
per  day  to  operate  the  jam,  jelly  and  other  kindred  opera- 
tions. 

Q.  Did  the  John  H.  Ziegler  Company  have  a  quota, 
sugar  quota?  A.     No. 

Q.     Can  you  state  why  they  did  not  have  a  quota? 

A.  Because  under  the  OPA  regulations  with  respect 
to  sugar,  no  sugar  was  allowed  for  manufacturing  pur- 
poses except  on  the  basis  of  a  percentage  of  use  in  1941. 
John  H.  Ziegler  Company  had  not  been  in  business.  I 
had  not  been  in  business  in  1941. 

Q.  John  H.  Ziegler  began  business  in  1944,  is  that 
right?  A.     Yes. 

Q.     About  what  month,  if  you  recall? 

A.     February  1st.     May  I  correct  an  answer? 

The  Court:     Yes. 

Mr.  Carr:     Yes,  indeed. 

The  Witness:  I  said  that  the  OPA  did  not  provide 
for  a  sugar  base  for  any  manufacturer  except  one  who 
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was  in  business  in  1941.  I  should  correct  that.  They 
did  provide  a  sugar  base  for  a  manufacturer  of  jams  and 
jellies  who  had  been  in  business  in  1944.  [346] 

Mr.  Carr :  I  will  ask  that  this  be  marked,  your  Honor. 
This  is  the  original  partnership  agreement.  I  wonder  if 
we  might  substitute  a  photostatic  copy? 

The  Court:     Yes. 

The  Clerk:     Defendants'  Exhibit  C  for  identification. 

(The  document  referred  to  was  marked  Defendants' 
Exhibit  No.  C  for  identification.) 

Mr.  Carr:  I  will  also  ask  that  this  letter,  agreement, 
be  marked  next  for  identification. 

The  Clerk:     Defendants'  Exhibit  D  for  identification. 

(The  document  referred  to  was  marked  Defendants' 
Exhibit  No.  D  for  identification.) 

Q.  By  Mr.  Carr:  Mr.  Ziegler,  with  reference  to  the 
conduct  of  the  business  there — West  Coast  Supply  Com- 
pany and  the  John  H.  Ziegler  Company — do  they  have 
separate  quarters?  Or  just  what  is  the  physical  arrange- 
ment generally?     You  don't  have  to  get  into  great  detail. 

A.  Generally  they  are  separated.  The  John  H..  Zieg- 
ler Company  occupies  generally  frame  buildings  on  a  lot, 
what  would  probably  be  1658  to  1662  Long  Beach  Ave- 
nut  and  in  which  the  John  H.  Ziegler  Company  has  its 
ofifice  and  its  factory. 

The  West  Coast  Supply  Company  generally  occupies  a 
brick  building  at  1654  Long  Beach  Avenue. 

Q.  Do  you  or  do  you  not  keep  identical  bank  accounts, 
that  is,  confuse  your  bank  accounts,  your  company  with 
the  [347]  West  Coast  Supply  Company? 
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A.  By  no  means.  They  are  separate  bank  accounts. 
The  West  Coast  Supply  Company  has  its  own  account  or 
accounts  in  which  I  have  no  interest  and  cannot  draw  out 
of.  The  John  H.  Ziegler  Company  has  its  own  bank 
account  from  which  no  one  but  myself  and  my  father  can 
draw. 

Q.  Incidentally,  in  making  partnership  income  tax 
returns  have  you  made  returns  for  the  John  H.  Ziegler 
Company  yourself?  A.     Yes,  of  course. 

Q.     Do  they  show  that  as  a  separate  concern? 

Mr.  Strong:  Objected  to.  I  think  the  returns  are  the 
best  evidence. 

Mr.  Carr:  AH  right,  counsel,  after  I  have  let  so  many 
documents  in. 

Mr.  Strong:  I  don't  think  that  comment  is  necessary, 
your  Honor.     I  have  a  right  to  object. 

Mr.   Carr:     That's  all  right. 

Q.  I  show  you  here  what  purports  to  be  a  partnership 
agreement,  designated  Defendants'  Exhibit  No.  6  for 
identification.     Will  you  please — 

The  Court:     Defendants'  what? 

Mr.  Carr:     Yes,  your  Honor. 

The  Court:     No,  it  cannot  be. 

Mr.  Carr:     I  am  sorry.     It  looked  like  a  "6."  [348] 

The  Court:  The  numerals  are  for  the  Government 
and  the  letters  for  the  defendant. 

Q.  By  Mr.  Carr :  Are  you  acquainted  with  that  docu- 
ment? A.     Yes,  I  drew  it. 

Q.     You  drew  the  document?  A.     Yes. 

Q.     State  whether  or  not  you  saw  it  signed? 

A.     I  did. 
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Mr.  Cam     I  will  offer  this  in  evidence  with  the  per- 
mission of  the  court  to  substitute  a  photostatic  copy  of  it. 
Mr.  Strong:     No  objection. 
The  Court:     In  evidence. 
The  Clerk:     Defendants'  Exhibit  C  in  evidence. 

(The  document  referred  to  was  marked  Defendants' 
Exhibit  C  and  introduced  in  evidence.) 

Q.  By  Mr.  Carr:  I  show  you  now  Defendants'  Ex- 
hibit D  for  identification  which  purports  to  be  a  letter 
agreement  concerning  the  partnership. 

Are  you  acquainted  with  that  document? 

A.     I  am. 

Q.     Who  prepared  it?  A.     I  did. 

Q.     Did  you  see  it  executed?  A.     I  did. 

Mr.  Carr:  I  will  offer  in  evidence  this  document  with 
the  same  request,  your  Honor,  to  substitute  a  photostatic 
copy.    [349] 

Mr.  Strong:     No  objection. 

The  Court:     What  is  the  date  of  Exhibit  C? 

The  Clerk:     The  partnership  agreement,  your  Honor? 

The  Court:     Yes. 

The  Clerk:     It  is  dated  the  first  day  of  January,  1939. 

The  Court:     And  the  date  of  the  letter? 

The  Clerk:  The  date  of  the  letter,  your  Honor,  is 
January  29,  1944. 

The  Court:     All  right. 

The  Clerk:     Defendants'  Exhibit  D  in  evidence. 

The  Court:     Exhibits  C  and  D  in  evidence. 

(The  document  referred  to  was  marked  Defendants' 
Exhibit  No.  D  and  introduced  in  evidence.) 
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Q.  By  Mr.  Carr:  Now,  Mr.  Ziegler,  I  pass  you 
Government's  Exhibits,  and  I  will  take  them  one  at  a  time. 

Here  is  Government's  Exhibit  No.  3,  which  is  the  check 
for  80,000  pounds  of  sugar  made  out  to  the  C  &  H  Sugar 
Company.     Have  you  ever  seen  that  before? 

A.     I  have. 

Q.     Is  that  your  signature?  A.     It  is. 

Q.  When  you  signed  that  check  did  it  have  on  it 
''West  Coast  Supply  Company"  ?  A.     It  did  not. 

Q.  When  did  you  first  learn  of  its  having  "West 
Coast  [350]  Supply  Company"  on  it,  as  far  as  you  can 
remember  ? 

A.  Well,  the  first  knowledge  of  its  having  "West 
Coast  Supply  Company"  on  it  was  when  it  was  presented 
here  in  the  court  room. 

Q.  You  had  never  seen  it  after  the  time  you  had 
signed  it  "Paul  J.  Ziegler"? 

A.  I  had  not  seen  the  check  after  the  time  I  signed 
the  check,  having  filled  it  out  completely,  except  for  this 
"West  Coast  Supply  Company,"  until  it  was  presented 
here  in  the  court  room. 

Q.     Did  you  yourself  deliver  the  check  to  anyone? 

A.  This  check  was  transmitted  by  mail  to  Sims- 
Thompson  Company  who  are  the  brokers  for  C  &  H 
Sugar  Company. 

Q.  I  show  you  Government's  Exhibit  4,  which  is  the 
check  for  660,000  pounds  of  sugar,  made  out  to  the  Holly 
Sugar  Company. 

Is  that  your  signature?  A.     It  is. 

Q.  About  the  "West  Coast  Supply  Co."  typed  on 
there:  did  you  put  that  on  there?  A.     I  did  not. 
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Q.  Did  you  have  any  conversation  with  someone  about 
putting  that  on  there?  A.     Yes. 

Q.     With  whom?   [351]  A.     With  Jim  Barry. 

Q.     Did  you  call  Mr.  Barry,  or  did  he  call  you? 

A.     He  called  me. 

Q.  Give  us  the  substance  of  that  conversation,  as 
nearly  as  you  can  recall  it. 

A.  Jim  Barry  called  me  on  the  telephone  toward  the 
end  of  the  week  of  July  1,  1946,  and  said  that  he  had  just 
returned  or  that  he  had  returned  within  a  day  or  two  and 
that  he  had  found  this  check. 

He  said,  "The  check  does  not  carry  the  name  of  the 
account  on  it." 

I  said,  ''So  what?" 

He  said,  "Well,  it  should  have  an  account  name  on  it, 
shouldn't  it?"  I  said,  "Not  so  far  as  I  am  concerned  it 
shouldn't." 

He  said,  "Well,  I  think  it  ought  to  have  some  name  on 
it,  and  I  think  it  ought  to  have  the  West  Coast  Supply 
Company's  name  on  it." 

I  said,  "Well,  that  is  up  to  you.  I  am  certainly  not 
going  to  put  anything  on  it." 

Q.  Had  you  previously  had  a  conversation  with  him 
relative  to  the  purchase  of  this  sugar?  A.     Yes. 

Q.     I  will  come  back  to  that  in  a  moment. 

I  show  you  Government's  Exhibit  5,  which  is  a  check 
for  [352]  30,000  pounds  of  sugar  from  the  Spreckels 
Sugar  Company. 

Is  that  your  signature?  A.     It  is. 

Q.  How  about  that  which  appears  up  over  the  sig- 
nature: "West  Coast  Supply  Co."  in  ink?  Did  you  write 
that  in  there?  A.     I  did  not. 
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Q.  Did  you  ever  have  any  conversation  with  anyone 
about  that  being  put  in  there? 

A.  I  had  a  conversation  with  respect  to  its  not  having 
been  put  in  there  at  the  time  the  check  was  delivered. 

Q.     With  whom  did  you  talk? 

A.     To  Mel  Williamson. 

Q.     Did  he  call  you,  or  did  you  call  him? 

A.     I  believe  he  called  me. 

Q.     You  mean  on  the  telephone,  do  you? 

A.     Yes. 

Q.  You  had  a  conversation  with  him  respecting  that 
fact  that  "West  Coast  Supply  Co."  did  not  appear  on  the 
check?  A.     Yes. 

Q.  Suppose  you  give  us  that  conversation  as  near  as 
you  can  recall  it. 

A.  He  called  me  sometime  during  the  week  of  July 
1st  and  told  me  that  this  check  which  I  had  sent  to  him 
did  not  carry  the  account  name  on  it. 

I  said  to  him,  ''Well,  what  about  it?"   [353] 

He  said  he  thought  it  ought  to  have  an  account  name 
on  it. 

I  said,  'T  don't  think  so."  I  didn't  think  it  ought  to 
have  anything  on  it. 

Q.     Is  that  the  conversation? 

A.     That  is  about  the  whole  of  it. 

Q.  I  show  you  Government's  Exhibit  No.  6,  which  is 
a  check  for  600,000  pounds  of  sugar  made  out  to  the 
Union  Sugar  Company  and  ask  you:  is  that  your  signa- 
ture? A.     It  is. 

Q.  I  notice  it  has  "West  Coast  Supply  Company" 
above  it.    Did  you  put  that  on  there?  A.     I  did  not. 
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Q.     Do  you  know  who  did?  A.     No,  I  don't. 

Q,  Did  you  have  any  conversation  with  anyone  about 
that  going  on  the  check?  A.     I  did. 

Q.     With  whom?  A.     Mr.  Al  Leland. 

Q.     Did  he  call  you,  or  did  you  call  him? 

A.     He  called  me. 

Q.  Can  you  give  us  the  approximate  date,  Mr.  Zieg- 
ler? 

A.  I  couldn't  be  too  sure  of  the  date  of  the  conversa- 
tion because  I  had  several  conversations  with  him  by 
telephone  [354]  during  the  two  weeks  after  July  1st.  So 
I  think  I  can  only  say  that  it  was  sometime  within  the 
two  weeks  after  the  first  of  July. 

Q.  State  the  conversation  between  you  and  Mr.  Le- 
land respecting  Government's  Exhibit  No.  6. 

A.  He  said,  "The  check  I  got  from  you  the  other  day, 
you  didn't  put  the  West  Coast  Supply  Company  name  on 
it." 

I  said,  'T  know  it,  Al.     What  of  it?" 

He  said,  ''Well,  shouldn't  it  be  on  there?" 

I  said,  "Not  so  far  as  I  am  concerned  it  shouldn't  be  on 
there." 

He  said,  "Well,  I  don't  know  what  the  boys  in  San 
Francisco  are  going  to  think  about  that." 

I  said,  "I  don't  care  what  they  think  about  it." 

He  said,  "Well,  how  about  my  putting  it  on  there?" 

I  said,  "Not  on  my  account  you  don't.  I  can't  prevent 
you  from  putting  it  on  there,  but  I  don't  think  it's  neces- 
sary. You  asked  for  a  check.  You  got  what  you  con- 
sider a  check.     What  more  do  you  want?" 

Q.     Now — excuse  me. 

A.     I  recall  one  further  part  of  the  conversation. 
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He  said,  "Well,  if  that  is  the  way  you  feel  about  it,  I 
will  just  send  it  up  to  San  Francisco  the  way  it  is." 

Q.  Now,  respecting  all  four  of  these  exhibits — I  am 
referring  specifically  to  Government's  Exhibits  3,  4,  5  and 
[355]  6 — on  which  appear,  except  for  Exhibit  5,  the 
typewritten  words  "West  Coast  Supply" — no,  I  had  better 
refer  to  each  one. 

On  Exhibit  3  it  is  "West  Coast  Supply  Company"  typed 
in.  On  Exhibit  4  it  is  "West  Coast  Supply  Co."  typed  in. 
On  Exhibit  5  it  is  "West  Coast  Supply  Co."  in  pen  and 
ink.  And  on  Exhibit  6  it  is  typed  in  "West  Coast  Sup- 
ply Company." 

Do  I  understand  you  to  say  that  where  the  name  "West 
Coast  Supply  Co."  or  "West  Coast  Supply  Company" 
appears,  either  in  typing  or  in  ink,  that  you  yourself 
never  put  those  on  there? 

A.  That  is  correct.  And  with  respect  to  each  of 
these  checks,  all  of  the  handwriting,  except  the  "West 
Coast  Supply  Co."  is  my  handwriting. 

Q.     To  which  check  are  you  referring? 

A.  All  of  them.  Each  of  these  checks  is  entirely  in 
my  handwriting,  except  the  "West  Coast  Supply  Co." 

Q.  Incidentally,  what  is  the  business  relationship  gen- 
erally? Does  John  H.  Ziegler  Company  have  any  busi- 
ness relation  with  the  West  Coast  Supply  Company? 

A.     Yes.     We  sell  them  merchandise. 

Q.  You  sell  them  as  what?  A  wholesaler  or  manu- 
facturer or  in  what  capacity? 

A.  I  manufacture  articles  which  I  sell  to  them  and 
which  they  in  turn  re-sell  to  others  as  a  wholesaler.  [356] 
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Q.  West  Coast  Supply  Company  distributes  other 
materials  aside  from  what  you  manufacture,  do  they? 

A.     Oh,  yes,  a  wide  variety. 

Q.  Now,  I  want  to  take  your  mind  back  to  the  period 
during  June  of  1946,  Mr.  Ziegler,  at  the  time  the  OPA 
bill  was  up  for  extension  in  Congress. 

What,  if  anything,  did  you  do  toward  keeping  that 
situation  in  minds 

A.  During  both  May  and  June  I  followed  very  closely 
through  the  newspapers  and  over  the  radio  what  was  be- 
ing done  or  not  being  done  in  Congress  as  to  the  exten- 
sion of  the  OPA,  and  during  that — 

Q.     Excuse  me. 

A.  During  that  time  I  consulted  and  conferred  with 
sugar  brokers,  in  particular  with  Jim  Barry  of  Parrott 
and  Company  and  with  Leland  of  Schmieden  &  Mailliard 
as  to  delivery  of  sugar  as  soon  as  and  if  OPA  went  out 
of  existence. 

Q.  Did  you  have  any  conversation  with  any  of  those 
gentlemen  respecting  whether  or  not  the  OPA  act  would 
or  would  not  be  alive  on  July  1st  or  any  other  day? 

A.  I  had  two  or  three  conversations  with  either  of 
them  prior  to  July  1st  as  to  what  they  could  do  with 
respect  to  delivery  of  sugar  if  the  OPA  died  on  June  30th, 
which  it  did. 

Q.  Did  you  attempt  to  buy  sugar  from  these  brokers 
[357]  during  June,  1946? 

A.  I  couldn't  answer  that,  Mr.  Carr.  I  couldn't  tell 
without — 

Q.     Did  you  buy  any  sugar  from  them  in  June,  1946? 

A.  I  couldn't  tell  you  without  referring  to  my  records 
whether  I  did  or  not. 
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Q,     Well,  I  will  get  it  in  this  way: 

Did  you  have  any  conversation  with  Mr.  Barry,  for 
example,  respecting  the  possibility  of  buying  sugar  in 
case  the  OPA  died?  A.     Yes. 

Q.  When?  When  would  you  place  the  first  conversa- 
tion, if  you  recall? 

A.     I  should  say  about  the  middle  of  May. 

Q,     Where  did  that  occur,  if  you  remember? 

A.  I  think  the  first  one  of  those  conversations  oc- 
curred in  my  factory  at  1662  Long  Beach  Avenue. 

Q.     Was  the  conversation  between  you  and  Mr.  Barry? 

A.     Yes. 

Q.     Will  you  please  give  us  the  conversation? 

A.  I  said,  "Jii^j  from  the  newspapers  and  from  the 
radio  there  is  a  possibility  that  they  may  not  get  together 
on  the  extension  of  the  OPA  before  it  expires  which  is 
presently  set  for  the  30th  of  June.  There  is  a  strong 
possibility  that  there  may  be  no  OPA.  If  there  isn't, 
I  want  to  [358]  be  in  a  position  to  get  deliveries  on  sugar 
in  substantial  quantities.  And  I  want  to  know  from  you 
whether  I  can  depend  upon  your  ability  to  deliver  should 
that  event  occur,  that  is,  should  the  OPA  go  out  of  ex- 
istence." 

Q.  Did  he  indicate  to  you  whether  or  not  he  would 
have  an  available  supply  or  did  have  an  available  supply 
of  sugar? 

A.  He  said  that  he,  or  rather  his  principal,  the  Holly 
Sugar  Company,  was  loaded  with  sugar;  that  they  had 
more  sugar  than  they  knew  what  to  do  with.  Their  ware- 
houses were  bulging  with  it  and  that  he  would  be  delighted 
to  ship  me  all  the  sugar  that  I  cared  to  buy. 
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Q.  Now,  did  you  have  any  later  conversation  with 
Mr.  Barry  about  the  prospect  of  buying  sugar  in  case 
the  OPA  should  not  be  extended? 

A.  I  called  him  on  the  telephone  along  about  the 
middle  of  June,  and  at  that  time  told  him  over  the  tele- 
phone that  it  looked  to  me  like  there  was  a  strong  possi- 
bility that  the  OPA  was  not  going  to  be  renewed;  that 
the  way  the  thing  was  shaping  up  that  there  was  a  pro- 
nounced probability  that  the  OPA  would  go  out  of  exist- 
ence and  that  I  was,  therefore,  very  intent  upon  being 
able  to  get  shipment  on  sugar  just  as  soon  as  that  should 
occur. 

I  asked — I  arranged  then  with  him — pardon  me.  I 
will  withdraw  that. 

I  asked  him  how  I  could  get  in  touch  with  him  on  June 
[359]  28th,  and  he  told  me  that  he  probably  would  be 
out  of  town  on  June  28th  but  that  his  office  could  take 
care  of  it  if  the  eventuality  arose. 

Q.     Why  June  28th? 

A.  Because  that  was  the  last  business  day  before  June 
30th  which  was  the  day  that  the  OPA  would  expire,  and 
it  was  the  last  business  day  that  I  could  give  an  order  for 
sugar  to  be  delivered  on  the  1st  of  July. 

Q.  Did  you  have  any  conversations  generally  with  any 
other  brokers  along  the  same  lines? 

A.     With  Al  Leland. 

Q.     With  Al  Leland?  A.     Yes. 

Q.  When  was  your  first  conversation  with  Mr,  Le- 
land? 

A.     I  should  say  about  the  first  week  of  May, 

Q.  Was  that  with  reference  to  obtaining  sugar  in 
case  the  OPA  was  not  extended?  A.     Yes. 


348  Paul  J.  Ziegler  vs. 

(Testimony  of  Paul  J.  Ziegler) 

Q.     Who  was  present? 

A.  The  first  conversation,  I  believe,  was  at  the  factory 
and  only  Mr.  Leland  and  myself  were  present. 

I  told  Mr.  Leland  that  it  looked  to  me  like  there  was 
a  possibility  that  the  OPA  might  be  dead  on  the  30th  of 
June;  that  there  was  so  much  smoke  with  respect  to  the 
extension  of  the  OPA  in  Congress  that  there  was  a  pos- 
sibility that  the  [360]  Act  might  not  be  renewed  and  that 
if  that  event  should  come  to  pass  I  wanted  to  get  delivery 
on  sugar  in  substantial  quantities  and  I  wanted  to  know 
from  him  whether  he  would  have  substantial  quantities  of 
sugar  for  immediately  delivery  if  the  OPA  Act  was  not 
renewed. 

Q.  Well,  now,  generally,  without  giving  the  conver- 
sations, did  you  have  a  few  or  many  or  several  conversa- 
tions along  that  line  with  various  brokers  during  the 
period  of  May  and  June  of  1946? 

A.  No.  The  only  brokers  I  talked  to  were  Mr.  Barry 
and  Mr.  Leland,  and  I  had,  in  addition  to  this  conversa- 
tion which  I  have  just  given  you  in  part,  two  other  con- 
versations with  Mr.  Leland  on  the  same  subject. 

Q.  At  any  rate,  as  I  understand  you,  during  that 
period  you  were  out  definitely  trying  to  establish  connec- 
tions or  locate  places  where  you  could  purchase  substan- 
tial amounts  of  sugar  in  case  OPA  was  not  extended? 

A.  I  was  making  sure  that  I  would  be  able  to  get 
delivery  on  sugar  in  substantial  quantities  and  that  the 
sugar  would  be  available  for  me  to  get  delivery  on  in 
substantial  quantities. 

I  was  assured  by  both  of  these  brokers  that  they  could 
and  would  deliver  all  of  the  sugar  that  I  could  possibly 
imagine. 
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Q.  All  right.  Did  you  learn  of  the  veto  of  the  [361] 
President  on  June  29,  1946,  of  the  OPA?  A.     Yes. 

Q.     The  extension  bill?  A.     Yes. 

Q.     I  believe  that  was  on  a  Saturday,  was  it  not? 

A.     Yes,  Saturday  afternoon. 

Q.  What,  if  anything,  did  you  do  then  respecting 
acquiring  sugar? 

A.  On  that  day,  nothing.  It  was  Saturday  afternoon 
and  all  businesses  were  closed,  I  mean  businesses  of  this 
character. 

Q.  Did  it  come  to  your  attention  that  the  President 
made  a  speech  on  Sunday,  June  30th,  in  which  he  ex- 
plained the  veto  of  the  OPA  bill? 

A.     Yes.     I  listened  to  the  broadcast. 

Q.  What  was  the  first  thing  you  did  on  Monday  morn- 
ing, the  morning  after  that  speech,  that  is,  in  a  business 
way? 

A.     Picked  up  the  phone  and  started  to  buy  sugar. 

Q.  Do  you  recall  the  order  in  which  you  made  these 
purchases  ? 

Directing  your  attention  to  Exhibits  3  through  6,  in- 
clusive— these  are  the  four  checks — do  you  recall  the 
order  in  which  you  made  those  purchases? 

A.  Well,  to  the  best  of  my  recollection,  the  Union 
Sugar  was  the  first  that  I  telephoned  to. 

Q.     What  is  the  number  of  that  exhibit?  [362] 

A.  This  would  be  Exhibit  6.  The  Holly  Sugar,  the 
second,  is  Exhibit  4. 

Q.  Let  me  get  that  again.  The  first  was  exhibit 
what?     6?  A.     Yes. 

Q.     That  was  to  whom?     Which  check  is  that? 

A.     That  is  Union  Sugar. 
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Q.     Union  Sugar.  And  Exhibit  4  was  to  whom? 

A.     Holly  Sugar. 

Q.     Holly  Sugar. 

A.  And  frankly  I  don't  know,  don't  remember,  which 
one  of  these  two,  that  is,  C  &  H  Sugar  Corporation  or 
Spreckels  Sugar  Company  I  called  next. 

The  Court:  What  are  those  two  exhibit  numbers  that 
you  do  not  recall? 

The  Witness:  One  is  Exhibit  5.  That  pertains  to 
Spreckels  Sugar  Company.  And  the  other  is  Exhibit  3. 
That  pertains  to  the  C  &  H  Sugar  Corporation. 

The  Court:     All  right. 

Mr.  Carr :  Before  I  take  that  up  again,  I  do  not  know 
that  it  is  necessary  to  mark  the  Federal  Register  as  an 
exhibit.  I  think  it  is  an  official  document.  It  probably 
can  be  treated  as  any  law  book.  I  am  going  to  call  his 
attention  to  Executive  Order  9745. 

The  Court:     All  right.    [363] 

Q.  By  Mr.  Carr:  I  show  you  here  a  copy  of  the 
Federal  Register,  dated  Tuesday,  July  2,  1946,  which  con- 
tains Executive  Order  9745  providing  for  the  interim 
administration  of  certain  continuing  functions  of  the 
Office  of  Price  Administration.  I  note  the  Register  shows 
here  "F.  R.  Doc.  46-11585;  Filed,  July  1,  1946;  10:32 
a.  m." 

That  would  mean,  you  will  agree,  10:32  a.  m.  Wash- 
ington, D.  C,  time,  eastern  standard  time. 

Mr.  Strong:     I  assume  so,  your  Honor. 

Q.  By  Mr,  Carr:  Mr.  Ziegler,  when  was  the  first 
time  that  you  read  that  executive  order,  as  near  as  you 
can  remember? 
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A.  Sometime  toward  the  end  of  July,  the  first  of 
August. 

Q.  When  did  you  first  know  or  hear  of  such  an  ex- 
ecutive  order? 

Mr.  Strong:  May  I  object,  your  Honor?  I  do  not 
think  it  makes  any  difference  whether  he  ever  heard  of  it. 
The  law  is  the  law  whether  he  heard  of  it  or  not. 

The  Court:     I  shall  permit  the  question. 

Mr.  Carr:     May  I  right  here  get  that  cleared  up? 

The  Court:  Well,  I  have  allowed  it.  What  is  the 
argument  about? 

Mr.  Carr:  I  don't  think  the  jury  ought  to  have  that 
impression  left  with  them  at  all,  your  Honor. 

The  Court:  That  is  an  argument.  That  is  an  argu- 
ment, I  think,  for  the  jury.    [364] 

Mr.  Carr:     Very  well,  sir. 

The  Witness:  At  about  the  time  I  read  it,  which  was 
toward  the  latter  part  of  July  or  the  first  of  August — 

Q.  By  Mr.  Carr :  Did  you  obtain  the  executive  order 
yourself?  A.     I  did  not. 

Q.     How  did  you  get  hold  of  it? 

A.  Well,  I  never  did  obtain  it  or  get  hold  of  it,  Mr. 
Carr.  I  got  access  to  the  copy  which  you  have  there 
before  you  in  your  office. 

Mr.  Carr:  I  think  probably  I  will  have  this  marked 
as  an  exhibit.  I  may  want  to  ofifer  it  in  evidence,  your 
Honor. 

The  Court:     Mark  it  as  an  exhibit. 

Mr.  Strong:     For  identification,  your  Honor? 

The  Court:     Yes. 

Mr.  Carr:     Yes. 
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The  Clerk:  That  will  be  Defendants'  Exhibit  E  for 
identification. 

(The  document  referred  to  was  marked  Defendants' 
Exhibit  E  for  identification.) 

Mr.  Cam  I  assume  counsel  will  require  me  to  prove 
that  I  personally  got  it  from  the  United  States  Attorney? 

Mr.  Strong:  I  haven't  the  slightest  idea  where  you 
got  it. 

Mr.  Carr:  If  I  make  the  assertion,  will  you  accept 
that?  [365] 

Mr.  Strong:     Yes,  anything  you  say. 

Mr.  Carr :  Because  if  I  have  to  testify,  your  Honor, 
it  will  invoke  the  rule  of  whether  or  not  I  can  argue  the 
case. 

Mr.  Strong:     That  will  not  be  necessary,  your  Honor. 

Q.  By  Mr.  Carr:  First  let  met  ask  you:  To  the  best 
of  your  knowledge,  when  did  you  first  hear  that  such  an 
executive  order  as  9745  existed? 

A.  Toward  the  end  of  July  or  the  first  of  August  of 
1946  after  you  got  that  copy  which  you  have  there  before 
me.  Up  to  that  time  I  didn't  know  of  any  executive  or- 
der of  any  kind. 

Q.  After  you  got  the  copy  of  Executive  Order  9745, 
what,  if  anything,  did  you  do  respecting  that  executive 
order?  A.     Asked  you  what  it  meant. 

Q.  And  at  that  particular  time  was  I  representing 
you?  A.     You  were. 

Q.  You  were  consulting  me  as  an  attorney  and  law- 
yer? A.     Yes. 

Q.  At  that  particular  time  what  advice  did  I  give 
you? 
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Mr.  Strong:  I  do  not  think  that  is  material,  your 
Honor.     I  object  to  the  question.     This  is  after  July  1st. 

Mr.  Carr:  Well,  that  is  true.  It  may  be  that  that 
question  is  after  the  event.  But  if  that  is  the  case,  then 
I  want  counsel  to  stipulate  with  me  that  the  dates  in  the 
information,  which  run  up  into  August,  are  not  cor- 
rect [366] 

Mr.  Strong:  I  make  no  such  stipulation.  I  do  not 
even  understand  the  request. 

Mr.  Carr:  Well,  the  information  charges,  if  you  will 
note,  your  Honor,  in  Count  Two: 

"From  on  or  about  July  3,  1946,  to  on  or  about  August 
17,  1946.     .     ." 

Mr.  Strong:  I  think  maybe  it  would  save  time  if  I 
just  withdraw  my  objection,  your  Honor.  I  will  with- 
draw it. 

(Question  read  by  the  reporter.) 

Q.  By  Mr.  Carr:  Respecting  this  particular  execu- 
tive order? 

A.  You  told  me  that  you  could  not  understand  what 
it  meant  and  that  it  was  impossible  to  determine  what  it 
was  as  a  law  or  regulation,  what  effect  it  had. 

Mr.  Carr:  At  this  time  I  should  like  to  offer  in  evi- 
dence the  Federal  Register,  if  counsel  accepts  my  state- 
ment that  I  obtained  it  from  the  United  States  Attorney. 
I  should  like  to  offer  it  in  evidence,  your  Honor. 

Mr.  Strong:  I  don't  think  we  need  the  document  in 
evidence.  I  will  stipulate  that  Mr.  Carr  got  a  copy  of  the 
Federal  Register,  which  contains  this  executive  order,  on 
whatever  date  Mr.  Carr  says  he  got  it. 

Mr.  Carr:  All  right.  Will  you  stipulate  it  arrived  in 
the  United  States  Attorney's  office  on  July  9,  1946? 
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Mr.  Strong:     And  you  say  you  got  it  after  that?  [368] 

Mr.  Carr:     Yes. 

Mr.  Strong:     I  will  so  stipulate.     As  to  this  copy? 

Mr.  Carr:     Yes,  as  to  this  copy. 

The  Court:  The  record  will  show  when  Mr.  Carr 
received  it. 

Mr.  Carr:  I  received  it,  your  Honor,  sometime  short- 
ly after  July  9,  1946.     What  day  I  cannot  say. 

The  Court:     All  right. 

Q.  By  Mr.  Carr :  Can  you  state,  Mr.  Ziegler,  at  this 
time  or  can  you  pick  a  date  and  say  July  10th,  12th,  15th, 
that  all  of  this  sugar  had  been  paid  for  by  that  time? 

A.     Yes. 

Q.     What  date?  A.     July  12th. 

Q.     1946?  A.     Yes. 

Q.  When  I  am  referring  to  sugar  I  mean  the  sugar 
that  we  are  speaking  now  with  reference  to,  the  600,000 
pounds  purchased  from  the  Union  Sugar  Company,  pur- 
chased from  the  Holly  Sugar  Company  660,000  pounds 
and  from  the  Spreckels  Sugar  Company  30,000  pounds 
and  from  the  C  &  H  Sugar  Corporation  80,000  pounds. 

Do  you  mean  that  all  of  that  sugar  had  been  paid  for 
on  July  12th? 

Mr.  Strong:  That  is  objected  to.  I  think  if  there  are 
any  records  or  checks,  they  are  the  best  evidence.   [369] 

The  Court :  Yes,  I  think  so.  Are  they  not,  Mr.  Carr  ? 
But  why  insist  on  that?  H  they  were  paid  for,  they  were 
paid  for. 

Mr.  Strong:     I  would  like  to  see  them. 

Mr.  Carr:  I  think  a  witness  can  testify  when  he 
bought  an  automobile.  You  don't  have  to  show  the  sales 
receipt. 
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The  Court:  Do  you  not  think  it  would  be  necessary 
to  lay  a  foundation? 

Q.     By  Mr.  Carr :     Well,  who  paid  for  the  sugar  ? 

A.     I  did,  that  is,  the  John  H.  Ziegler  Company  did. 

Mr.  Strong:  I  object  to  that,  your  Honor.  I  would 
like  to  see  the  check.- 

The  Court:  With  that  objection,  of  course  I  shall 
have  to  sustain  it.    You  ought  to  be  able  to  produce  it. 

Mr.  Carr:  Is  your  Honor  ruling  that  I  have  to  pro- 
duce the  check? 

The  Court:     On  that  objection,  yes. 

Mr.  Carr:     I  will  stand  on  that. 

Q.     Now,  who  paid  for  the  sugar,  do  you  know? 

A.     Yes,  I  do. 

Q.     Who?  A.     I  did. 

Q.  Can  you  tell  me,  Mr.  Ziegler,  what  check  would  be 
the  last  check  so  that  I  may  get  it  out  of  your  papers  over 
here,  the  last  check  given  to  pay  for  this  sugar?  [370] 

A.     It  is  the  check  which  is  dated  July  12th. 

Q.     To  whom,  do  you  know? 

A.  No,  I  don't.  But  if  you  will  hand  me  the  papers 
I  can  give  it  to  you  in  a  moment. 

Mr.  Carr:  I  will  ask  that  this  be  marked  as  exhibit 
next  in  order. 

The  Clerk:  That  will  be  Defendants'  Exhibit  F  for 
identification. 

(The  document  referred  to  was  marked  Defendants' 
Exhibit  No.  F  for  identification.) 

Q.  By  Mr.  Carr:  I  show  you  Defendants'  Exhibit 
F  for  identification.    Can  you  identify  that  check? 

A.     Yes. 

Q.     Is  that  your  signature?  A.     It  is. 
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Q.     I  note  it  has  printed  on  it  "John  H.  Ziegler  Co."? 

A.     Yes.  * 

Q.     Did  you  sign  that  yourself? 

A.     What?    The  "John  H.  Ziegler  Co."? 

Q.     Oh,  no.     Is  that  your  name  written  on  there? 

A.     Yes,  that  is  my  signature  "Paul  J.  Ziegler." 

Q.  And  this  check  was  issued  to  the  Union  Sugar 
Company  ?  A.     Yes. 

Q.     In  payment  for  what? 

A.  In  payment  for  6,000  sacks,  600,000  pounds,  of 
sugar.  [371] 

Mr.  Carr:     I  will  offer  this  in  evidence. 

Mr.  Strong:     No  objection. 

The  Witness:     Mr.  Carr,  a  photostatic  copy — 

Mr.  Carr:     Could  we  put  in  a  photostatic  copy? 

The   Court:     Yes. 

Mr.  Carr:     May  I  pass  this  to  the  jury? 

The  Clerk:     Defendants'  Exhibit  F  in  evidence. 

(The  document  referred  to  was  marked  Defendants' 
Exhibit  No.  F  and  was  admitted  in  evidence.) 

Q.  By  Mr.  Carr:  Incidentally,  Mr.  Ziegler,  you  were 
in  court  this  morning  when  Mr.  Loud  testified,  were  you 
not?  A.     I  was. 

Q.  I  want  to  ask  you  if,  during  February,  1946,  at 
1031  South  Broadway,  the  then  office  of  the  OPA,  in  the 
presence  of  Mr.  Loud,  Mr.  Jack  Foster  and  Mr.  Jonas 
Taylor,  you  made  the  statement  that  you  were  going  to 
get  sugar  one  way  or  another?  A.     No. 

Q.  You  were  admitted  to  the  bar  at  that  time,  were 
you  not?  A.     Yes. 

Mr.  Carr:     May  I  have  just  a  moment,  your  Honor? 
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(Brief  pause  in  the  proceedings.) 

Q.     By    Mr.    Carr:     Oh,    Mr.    Ziegler,    the   John    H. 
Ziegler  Company  does  not  sell  sugar,  does  it?  [372] 
A.     No,  nor  do  I. 

Mr.  Carr:     I  will  ask  that  that  check  be  marked — 
Mr.  Strong:     It  may  be  admitted  if  counsel  wants  it. 
Mr.  Carr:     Very  well. 
The  Court:     Next  in  order,  Exhibit  G. 
The  Clerk:     Defendants'  Exhibit  G  in  evidence. 

(The  document  referred  to  was  marked  Defendants' 
Exhibit  No.  G  and  introduced  in  evidence.) 

Q.  By  Mr.  Carr:  I  show  you,  Mr.  Ziegler,  a  check, 
a  ration  check,  marked  Defendants'  Exhibit  G  in  evidence, 
which  is  a  check  for  66,963  pounds  of  sugar  from  the — 

The  Court:     66,943? 

Mr.  Carr:  6^.  66,963,  your  Honor,  pounds  of  sugar, 
made  out  on  the  West  Coast  Supply  Company.  The  bot- 
tom lines  says,  "Los  Angeles,  Calif.,  OPA  District  Office," 
and  underneath  that  is  some  name  which  I  cannot  read. 

Do  you  know,  Mr.  Strong,  who  it  is? 

Mr.  Strong:     No.     But  it  is  an  official  of  the  OPA. 

Mr.  Carr:     An  OPA  official? 

Mr.  Strong:     That  is  right. 

Q.  By  Mr.  Carr:  Where  did  you  find  that  check, 
Mr.  Ziegler? 

A.  In  an  envelope  addressed  to  the  West  Coast  Supply 
Company  sometime  about  the  first  week  in  July. 

Q.     About  when?  [373] 

A.     The  first  week  in  July  of  1946. 

Q.  Was  that  before  or  after  you  had  bought  this 
sugar?  A.     I  am  not  sure,  but  I  think  it  was  after. 
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Q.     I  notice  the  check  is  dated  June  28th,  is  it  not? 

A.     Yes. 

Q.  Can  you  remember  whether  or  not  it  was  received 
or  just  about  when  it  was  received  with  reference  to  that 
date  of  June  28,   1946? 

A.  Well,  it  was  not  received  before  July  1st;  but 
whether  it  was  received  on  July  1st  or  on  what  date 
thereafter,  I  cannot  be  positive.  I  know  that  it  wasn't 
there  before  July  1st. 

Mr.  Carr:     No  further  questions. 

Mr.  Strong:  Your  Honor,  I  see  that  it  is  4:15.  I 
wonder  if  I  could  ask  your  Honor  to  recess  at  this  time 
so  that  I  can  organize  my  cross  examination  better?  It 
will  probably  save  a  lot  more  time.     Also  I  am  tired. 

Mr.  Carr:  Well,  I  am  tired,  too,  your  Honor.  But  I 
would  like  to  finish  this  case  this  week. 

Mr.  Strong:  I  will  be  finished  with  this  witness  be- 
fore 12:00  tomorrow,  your  Honor. 

Mr.  Carr :  Yes.  But  I  have  other  phases  of  the  case 
to  put  on,  Mr.  Strong. 

The  Court :  I  do  not  suppose  we  can  get  very  far  with 
the  matter  in  15  minutes.   [374] 

There  has  been  handed  to  me  a  note  advising  me  of  the 
death  of  the  Honorable  Isidore  Dockweiler.  Mr.  Dock- 
weiler  has  been  for  many  years  one  of  the  outstanding 
citizens  of  the  State  of  California  and  one  of  the  leaders 
of  the  Bar  for  more  than  half  a  century. 

In  his  long  and  useful  life  he  has  represented  the  high- 
est ideals  of  American  citizenship,  the  father  of  a  large 
family,  each  of  whom  has  made  valuable  contributions  to 
the  development  of  this  great  State  of  California. 
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He  declined  many  honors.  He  was  offered  a  high  posi- 
tion by  President  Wilson  but  declined  it.  He  never 
turned  a  deaf  ear  to  an  appeal  for  help. 

He  was  an  officer  of  this  court;  and  but  a  few  days 
ago  appeared  before  our  Senior  Judge,  Paul  J.  Mc- 
Cormick,  at  which  time  he  moved  the  admission  of  a  law- 
yer to  practice  in  the  Federal  Courts. 

An  outstanding  citizen,  a  great  humanitarian,  loyal  and 
devoted  son  of  the  Golden  State,  a  truly  great  lawyer,  an 
eloquent  advocate  has  passed  to  the  Great  Beyond. 

Ladies  and  gentlemen,  this  court  will  adjourn  out  of 
tribute  to  the  memory  of  the  Honorable  Isidore  Dock- 
weiler.     I  wish  to  express  my  great  regret  at  his  passing. 

The  jury  will  be  excused  until  10:00  a.  m.  tomorrow- 
morning. 

(Whereupon,  at  4:15  o'clock  p.  m.  an  adjournment  was 
taken  until  10:00  o'clock  a.  m.,  February  7,  1947.)   [375] 

Los  Angeles,  California,  Friday,  February  7,  1947 
10:00  A.  M. 

The  Court:     Mr.  Cross,  call  the  calendar. 

The  Clerk:  Yes,  your  Honor.  No.  19,106,  Criminal, 
United  States  vs.  West  Coast  Supply  Company,  a  part- 
nership, and  Paul  J.  Ziegler  for  further  trial. 

Mr.  Strong:     Ready  for  the  Government. 

Mr.  Carr:     Ready  for  the  defendants. 

The  Court:     Stipulate  the  jury  is  present? 

Mr.  Carr:     So  stipulated. 

Mr.  Strong:     So  stipulated. 

The  Court:  Do  you  stipulate  the  defendant  is  in 
court  ? 


360  Paul  J.  Ziegler  vs. 

(Testimony  of  Paul  J.  Ziegler) 
Mr.  Strong:     So  stipulated. 
Mr.  Carr:     So  stipulated. 
The  Court:     Proceed  with  the  cross  examination. 

Cross  Examination. 
By  Mr.  Strong: 

Q.  Mr.  Ziegler,  I  believe  you  said  that  you  were  never 
a  partner  of  the  West  Coast  Supply  Company? 

A.     I  did. 

Q.     Beg  pardon?  A.     I  did. 

Q.  I  show  you  Government's  Exhibit  10  for  identifi- 
cation. 

May  I  have  these  pages  marked  by  letters,  your  Honor? 
[Z77}  There  is  more  than  one  here. 

The  Court:     Yes. 

The  Clerk:  The  pages  of  Government's  Exhibit  10 
for  identification  are  marked  10-A,  10-B,  10-C,  10-D, 
10-E,  10-F,  10-G,  10-H,  lO-I,  10-J,  10-K  and  10-L,  all 
for  identification. 

(The  documents  referred  to  were  marked  Government's 
Exhibits  Nos.  10-A  to  10-L,  inclusive  for  identification.) 

Q.  By  Mr.  Strong:  Before  I  show  you  that,  let  me 
ask  you  another  question. 

Did  you  do  any  of  the  managerial  work  or  any  work 
for  the  West  Coast  Supply  Company? 

A.     I  did  a  great  deal  of  work. 

Q.     I  can't  hear  you.     I  am  sorry. 

A.  I  am  sorry  as  well.  I  did  a  great  deal  of  work 
for  the  West  Coast  Supply  Company. 

Q.     You  were  the — beg  pardon. 

A.     Particularly  during  1943  and  1944  and  1945. 
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Q.     How  about  1946?  A.     Very  little. 

Q.     What  sort  of —  A.     If  any. 

Q.  — work  did  you  do  there  in  the  preceding  three 
years  ? 

A.  In  particular  I  took  care  of  practically  all  of  the 
observance  of  Governmental  regulations  of  the  WPB  and 
of  [378]  the  FDA  and  of  the  OP  A  and  of  the  War  Man- 
power Commission,  and  so  on. 

Q.  You  were  the  person  who  was  handling  the  OPA 
matters  for  the  West  Coast  Supply  Company  during  those 
three  years?  A.     Yes,  in  large  part. 

Q.  You  were  acting  with  the  knowledge  of  the  part- 
ners of  the  West  Coast  Supply  Company? 

A.     That  I  can't  answer  what  their  knowledge  was. 

Q.     You  mean  you  were  acting  on  your  own? 

A.  I  didn't  say  that,  Mr.  Strong.  I  said  I  cannot 
answer  for  their  knowledge.  In  particular  one  of  the 
partners,  Allen  S.  Ziegler,  was  during  all  of  this  time 
absent  in  the  Navy;  and  he  may  have  known  or  not  know, 
I  can't  tell  you. 

Q.  But  the  other  two  partners  who  were  not  absent: 
they  left  all  these  matters  to  you,  did  they  not? 

A.  If  you  insist  on  my  drawing  a  conclusion,  I  would 
say  they  did. 

Q.     You  say  they  did? 

A,     That  would  be  my  conclusion,  yes. 

Q.  In  other  words,  they  did  not  have  anything  to  do 
with  the  handling  of  the  question  of  getting  more  sugar 
rations  from  the  OPA,  or  anything  like  that?  That  was 
all  done  by  you  for  them? 

A.     Insofar  as  it  was  done,  yes. 
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Q.  Yes.  You  did  the  purchasing  of  the  sugar  for 
West  [379]  Coast  Supply  Company,  did  you  not?  You 
dealt  with  the  brokerage? 

A.  Well,  I  would  rather  you  made  your  question  more 
specific  as  to  time,  Mr.  Strong,  because  I — 

Q.     1945? 

A.  I  don't  recall  that  there  was  any  sugar  purchased 
from  West  Coast  Supply  Company  in  1945. 

Q.     Did  you  say  "from  West  Coast  Supply  Company"? 

A.     For  West  Coast  Supply  Company. 

Q.  How  about  1946?  Did  you  purchase  sugar  in 
1946  for  West  Coast  Supply  Company? 

A.     I  don't  believe  so,  Mr.  Strong. 

Q.     Did  you  purchase  sugar?  A.     Yes. 

Q.     For  whom  did  you  purchase  it? 

A,     For  the  John  H.  Ziegler  Company. 

Q.  Is  the  John  H.  Ziegler  Company  what  is  known 
as  an  industrial  user?  A.     Yes. 

Q.  Did  the  John  H.  Ziegler  Company  have  any  ration 
quota  allocated  by  the  OP  A  to  purchase  sugar? 

A.     It  did  not. 

Q.     Beg  pardon?  A.     It  did  not. 

Q.  You,  nevertheless,  bought  sugar  directly  for  the 
John  H.  Ziegler  Company?   [380] 

A.     I  did,  and  paid  for  it. 

Q.     Beg  pardon?  A.     And  paid  for  it. 

Q.  Did  you  not  turn  over  any  ration  checks  for  that 
sugar  ? 

Mr.  Carr:  I  object  to  that  question  as  being  wholly 
out  of  the  issues  of  the  case.  The  John  H.  Ziegler  Com- 
pany is  not  charged  here. 
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The  Court:  The  only  pertinency  I  can  see  is  to  deter- 
mine whether  or  not  these  particular  ration  checks  ap- 
plied to  that  company. 

Mr.  Carr:  The  only  trouble,  your  Honor,  is  it  also 
exposes  a  question  to  possible  other  offenses  and  compels 
the  defendant  to  testify  against  himself. 

The  Court:  I  will  not  permit  that,  if  there  were  any 
other  offenses  testified  to. 

Mr.  Carr:     It  may  well  lead  to  that. 

Mr.  Strong:  Your  Honor,  he  can  claim  his  privilege 
as  to  self-incrimination  if  that  is  true. 

The  Court:     Repeat  the  question. 

(Question  read  by  the  reporter.) 

Mr.  Carr :     That  raises  the  question  of  another  offense. 

Mr.  Strong:  Your  Honor,  the  whole  theory  of  the 
defendants'  case  here  appears  to  be  that  there  are  two 
separate  companies;  that  somehow  these  checks  get  lost 
in  the  shuffle.   [381] 

I  would  like  to  know  who  did  what  so  we  can  have  the 
facts  before  the  jury. 

Mr.  Carr:  We  do  not  object  to  that,  but  he  is  asking 
now  if  ration  stamps  or  certificates  were  turned  over  on 
behalf  of  the  John  H.  Ziegler  Company.  That  is  not  in 
issue  in  this  case. 

The  Witness:     May  I  speak,  your  Honor? 

The  Court:  I  think  he  may  be  asked  whether  or  not 
the  checks  in  evidence  represent  purchases  for  John  H. 
Ziegler   Company. 

Mr.  Strong:  Well,  if  your  Honor  please,  I  submit  I 
would  like  to  go  further  than  that.  If  they  say  that  they 
purchased  sugar  for  the  John  H.  Ziegler  Company  and 
not  for  the  West  Coast  Supply  Company  and  that  con- 
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sequently  there  is  no  offense  set  forth  in  this  information, 
I  would  like  to  know  the  facts. 

The  Court :  That  is  admissible  on  another  theory. 
The  witness  testified  yesterday  that  this  sugar  was  pur- 
chased for  the  John  H.  Ziegler  Company. 

Mr.   Strong:     Yes. 

The  Court:     And  that  he  paid  for  it.    That  is  right. 

Mr.  Strong:     Yes. 

Mr.  Carr :  I  am  objecting  to  that  feature.  The  only 
thing  to  which  I  am  objecting  he  is  asking  if  the  John  H. 
Ziegler  Company  gave  ration  stamps.  That  involves  an- 
other offense  not  involved  in  this  information  at  all.  [382] 

The  Court:  As  I  recall  the  law  of  evidence,  the  wit- 
ness testified  yesterday  that  when  the  defense  went  into 
a  transaction  whereby  he  claims  that  he  paid  for  sugar 
which  was  purchased  by  the  John  H.  Ziegler  Company, 
that  opens  up  that  subject. 

I  do  not  believe  that  the  Government  then  can  be  stop- 
ped from  inquiring  into  that  subject  to  determine  the  cir- 
cumstances of  that  payment  and  whether  or  not — 

Mr.  Carr:  Your  Honor,  I  am  not  talking  about  the 
payment.  I  am  talking  about  the  delivery  of  ration  checks 
or  stamps.   That  is  the  only  thing  to  which  I  am  objecting. 

In  other  words,  that  opens  up  the  facet.  If  he  did  not 
give  ration  stamps,  then  it  may  well  be  there  is  another 
order  violated;  and  that  is  not  involved  in  this  case  at  all. 

He  is  being  compelled  to  assert  an  offense  against  him- 
self. 

Mr.   Strong:     If  your  Honor  please. 

The  Court:     Yes? 

Mr.  Strong:  I  want  to  know  whether  he  did  purchase 
sugar  for  the  John  H.  Ziegler  Company.    He  says  he  did, 
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and  one  of  the  ways  to  purchase  it  is  that  you  have  to  give 
ration  cards. 

The  Court:  I  think  it  is  admissible.  I  shall  overrule 
the  objection. 

(Question  read  by  the  reporter.) 

The  Witness:  The  question  is  not  quite  clear,  Mr. 
Strong.    But  I  think  the  answer  may  be  completed.  [383] 

Prior  to  July  1,  1946,  I  purchased  sugar  for  the  John 
H.  Ziegler  Company.  I  paid  for  the  sugar  so  purchased 
for  the  John  H.  Ziegler  Company,  and  in  each  and  every 
instance  prior  to  July  1,  1946,  a  ration  point  check  for 
the  amount  of  sugar  purchased  was  given  to  the  refinery 
or  wholesaler  from  whom  the  sugar  was  purchased. 

Q.  By  Mr.  Strong:  And  is  it  not  true  that  that 
ration  point  check  was,  in  each  and  every  instance,  drawn 
on  the  account  of  the  West  Coast  Supply  Company  ? 

Mr.  Carr:  That  is  objected  to  as  raising  a  collateral 
offense,  your  Honor,  prior  to  this  information.  It  is 
raising  the  point  of  whether  or  not  he  violated  some  law 
prior  to  July  1st. 

The  Court:     Overruled. 

The  Witness:  Would  you  read  the  question,  pleases, 
Mr.  Reporter? 

(Question  read  by  the  reporter.) 

The  Witness:     No. 

Q.  By  Mr.  Strong:  Was  it  drawn  in  any  instances 
on  the  account  of  the  West  Coast  Supply  Company  pur- 
chasing sugar  for  John  H.  Ziegler  Company? 

Mr.  Carr:  Your  Honor,  I  object  to  this  question  be- 
cause it  is  opening  a  collateral  matter. 
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I  can  pass  a  check  for  myself  to  your  Honor.  The 
check  could  be  endorsed  and  delivered  by  someone 
else.  [384] 

We  are  raising  that  whole  collateral  issue  now,  and  the 
question  is  not  a  fair  question. 

Mr.  Strong:     I  think  it  is  a  fair  question. 

The  Court:     Overruled. 

The  Witness:     Read  it,  please,  Mr.  Reporter. 

(Question  read  by  the  reporter.) 

The  Witness:  Would  you  mind  reframing  the  ques- 
tion, Mr.  Strong?    It  is  ambiguous  the  way  you  put  it. 

Mr.   Strong :     Yes. 

Q.  Here  is  what  I  want  to  know:  I  want  to  know 
whether  in  making  the  purchase  of  sugar  for  the  John 
H.  Ziegler  Company  during  1946  you  say  you  gave  them 
ration  point  checks.  I  want  to  know  whether  those  ration 
point  checks  or  any  of  those  ration  point  checks  that  you 
gave  for  those  purchases  were  drawn  by  you  on  the  ac- 
count of  the  West  Coast  Supply  Company  ration  point 
account.  A.     Yes. 

Q.  And  you  were  drawing  checks  on  the  account  of 
the  West  Coast  Supply  Company  whenever  you  drew 
them  pursuant  to  authorization  that  you  had  from  the 
West  Coast  Supply  Company,  as  shown  on  Government's 
Exhibit  2,  is  that  right? 

Mr.  Carr:     The  same  objection,  your  Honor. 

The  Court:     Overruled. 

The  Witness:  Would  you  read  it,  please,  Mr.  Re- 
porter ? 

(Question  read  by  the  reporter.)    [385] 

The  Witness:     No,  I  wouldn't  say  that. 
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Q.  By  Mr.  Strong:  Was  there  any  other  authoriza- 
tion which  entitled  you  to  draw  on  the  sugar  ration  ac- 
count of  the  West  Coast  Supply  Company  in  addition  to 
that  exhibit,   Government's  Exhibit  2? 

A.  I  wouldn't  say  that  this  is  an  authorization.  If 
it  is,  I  know  of  no  other  written  authorization. 

Q.  Well,  if  you  drew  under  any  authorization,  this  is 
the  only  possible  one  if  it  is  an  authorization. 

A.     Well,   Mr.   Strong— 

Q.     Yes,  Mr.  Ziegler? 

A.  — in  order  to  make  my  answer  clear,  this  is  the 
only  instrument  in  writing  that  I  know  of  which  might 
be  considered  to  be  any  written  authorization. 

Now,  I  don't  want  to  mislead  you.    I  hope  I  am  not. 

Q.  No.  Well,  I  do  not  want  to  mislead  you  either.  I 
am  simply  trying  to  find  out  where  there  was  the  author- 
ity under  which  you  drew  checks  for  the  West  Coast 
Supply   Company. 

A.  I  say  I  am  not  answering  that  I  drew  any  checks 
pursuant  to  this  or  anything  else  as  an  authority  so  to  do, 
but  that  so  far  as  I  know  if  this  is  any  written  authoriza- 
tion, it  is  the  only  instrument  of  that  character  that  there 
is  or  was. 

Q.     That  is  your  signature  on  there,  is  it  not? 
A.     It  is.  [386] 

Q.     That  is  the  card  filed  with  the  bank? 
A.     Yes,  but— 

The  Court:     Well,  the  evidence  shows  that  it  is. 
Mr.   Carr:     That  was  presented  in  the  Government's 
case  in  chief. 

Mr.    Strong:     It    is    to    test    the    witness's    credibility 
and  develop  other  facts. 


368  Paul  J.  Ziegler  vs. 

(Testimony  of  Paul  J.  Ziegler) 

The  Witness:  Mr.  Strong,  if  I  may,  I  only  partially 
answered  your  question,  and  I  would  like  to  complete  it. 

The  Court:     All  right. 

Mr.  Strong:     Yes,  surely. 

The  Witness:  This  card,  at  the  time  it  was  filed  with 
the  bank,  was  not  in  the  condition  in  which  it  now 
appears. 

Q.     By  Mr.  Strong:     Well,  what  has  been  added? 

A.     If   you  will  stand  down  here — 

Q.     Yes. 

A.  — I  will  show  you.  The  "Manufacturing  Dept." 
which  is  typed  in — 

Q.     Yes? 

A.     — has  been  subsequently  scratched  out. 

Q.  You  mean  that  here  where  it  says  "Name  of  Ac- 
count (Print),"  then  there  are  typed  in  the  words  "West 
Coast    Supply    Co. — Manufacturing    Dept."? 

A.     Yes. 

Q.  And  what  you  are  saying  is  that  there  is  now  a 
green  [387]  line  through  the  words  "Manufacturing 
Dept."  and  that  that  green  line  wasn't  there  at  the  time 
this  card  was  filed  with  the  bank? 

A.     That  is  correct. 

Q.  Do  you  by  any  chance  know  how  that  green  line 
got  there?  A.     I  do  not. 

Q.  These  words  down  here  where  it  says  "Signature 
of  Applicant — West  Coast  Supply  Co.  by  Paul  J.  Zieg- 
ler": Did  you  write  that  in  there?  A.     I  did. 

Mr.  Strong:  Yes.  May  I  show  this  to  the  jury,  your 
Honor  ? 

The  Court:     Yes. 

The  Witness:     Pardon  me,  Mr.  Strong. 
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Mr.  Strong:     Yes,  sir. 

The  Witness:     One  more  word. 

Mr.  Strong:     Yes,  sir. 

The  Witness:  All  of  this  was  not  on  the  card  at  the 
time  that  it  was  filed. 

Q.  By  Mr.  Strong:  You  are  referring  to  a  double 
box  on  the  right-hand  side  which  has  printed  at  the  top 
of  it  "Types  of  Ration  Accounts,"  and  what  you  are 
pointing  to  is  some  matter  written  in  green  ink  on  the 
right-hand  side  within  that  column?  There  are  three 
short  lines  of  it.    That,  [388]  you  say,  was  not  there? 

A.     That  is  correct. 

Q.     That  was  added  by  somebody  else? 

A.     Right. 

Q.     Is  there  anything  else  that  was  not  there? 

A.  This  bank  rubber  stamp  and  the  date,  I  believe, 
were  placed  on  the  card  at  the  time  it  was  filed. 

Q.     In   your    presence? 

A.     Well,  I  don't  recall,  but — 

Q.     You  do  not — go  ahead.    I  am  sorry. 

A.  It  was  either  placed  on  there  at  the  time  when  the 
card  was  brought  in  or  immediately  thereafter. 

Q.  You  do  not  deny  that  this  account  is  with  the 
Union  Bank  and  Trust  Company?  A.     Oh,  no,  no. 

Q.     Or  that  it  was  opened  around  March  17th? 

A.     That's  right. 

Mr.  Strong :     May  I  pass  this  to  the  jury,  your  Honor  ? 

The  Court:     Yes. 

Mr.  Strong:     It  is  dated  March  17,  1943. 

(Document  passed  to  the  jury.) 
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Q.  By  Mr.  Strong:  I  show  you  a  group  of  checks, 
which  are  Government's  Exhibit  8  in  evidence,  and  ask 
you  whether  you  drew  those  checks  as  shown, 

Mr.  Carr:  Before  you  answer,  may  I  see  the  ex- 
hibit? [389] 

That  question  is  objected  to  on  the  ground  it  is  prior 
to  the  information,  your  Honor,  not  involved  in  the  issue 
and  it  raises  collateral  issues  which  may  be  prejudicial  to 
this   defendant. 

The  Court:     It  goes  to  willfulness  and  intent. 

The  Witness:  With  respect  to  each  of  these  checks, 
Mr.  Strong,  I  signed  each  of  them. 

Q.     By  Mr.  Strong:     Yes? 

A.  That  is,  each  of  them  bears  my  signature.  And 
respect  to  the  first — 

Q.     That  is  numbered  119? 

A.  Yes.  With  respect  to  the  first  of  these  exhibits, 
which  is  check  No.  119,  all  of  the  checks  including  "West 
Coast  Supply  Co. — Industrial,"  which  appears  above  the 
written  phrase  "Print  or  Type  Name  of  your  Account" 
was  written  by  me. 

Q.     By  you?  A.     Yes. 

Q.     Thank  you. 

A.  On  the  second  check,  which  is  check  No.  125,  in 
addition  to  my  signature,  or  rather  I  should  say  the  rub- 
ber stamp  "West  Coast  Supply  Co. — 1654  Long  Beach 
Ave. — Los  Angeles  21,  Calif."  and  the  printed  "Indus- 
trial" above  the  name  of  the  account,  was  on  the  check 
at  the  time  I  signed  it.  [390] 

Q.     Now  about  the  handwritten  matter  on  the  check? 

A.     That  is  not  my  handwriting. 

A.     All  right. 
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A.  But  all  of  the  handwritten  matter  was  there  at  the 
time  I  signed  the  check. 

The  third  in  the  series,  which  is  check  No.  136,  in 
addition  to  my  signature  there  is  my  printed  script  above 
the  name  of  the  account  "West  Coast  Supply  Co. — 
Wholesale,"  which  is  also  in  my  handwriting,  rather  in 
my  printed  writing,  which  was  on  the  check  at  the  time 
I  signed  it. 

The  third  check.  No.  122,  has  a  rubber  stamp  "West 
Coast  Supply  Co. — 1654  Long  Beach  Ave. — Los  Angeles 
21,  Calif."  which  was  on  the  check  at  the  time  that  I 
signed  it,  it  has,  however,  a  pencilled  notation  at  the  side 
which  I  am  unable  to  identify. 

The  next  check,  which  is  check  No.  120,  has  on  it  in 
my  printed  script  "West  Coast  Supply  Co."  and  along- 
side written  in  "Industrial,"  which  is  not  my  handwriting 
and  which  was  not  on  the  check  at  the  time  I  signed  it, 
that  is,  the  "Industrial"  was  not. 

Check  No.  122  is  the  next  check  and  contains  in  my 
printed  script  as  well  as  my  signature  "West  Coast 
Supply  Co."  above  it,  and  at  the  side  written  in  is  the 
word  "Industrial,"  which  I  don't  know  whose  handwriting 
it  is  and  I  do  not  believe  it  was  there  at  the  time  I  signed 
the  check.    [391] 

The  next  check,  which  is  check  No.  124,  has  a  rubber 
stamp  "West  Coast  Supply  Co. — 1654  Long  Beach  Ave. 
— Los  Angeles  21,  Calif."  and  alongside  printed  in  ink  the 
word  "Industrial,"  all  of  which  was  on  the  check  at  the 
time  I  signed  it. 

Q.     Those  checks  are  all  in  1946,  is  that  right? 

Mr.  Carr:     I  think  the  checks  show  on  their  face. 
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The  Court:     Yes. 

Mr.  Strong :     All  right. 

The  Witness:  They  are  all  April,  1926,  except  the 
last  which  is  May  2nd. 

Q.     By  Mr.  Strong:     1946? 

A.     1946.    I  am  sorry. 

Q.  At  the  time  that  you  drew  these  checks,  had  any- 
one of  the  partners  in  West  Coast  Supply  Company, 
previous  to  that  time  or  at  any  time  or  subsequent  to  that 
time,  instructed  you  that  you  could  draw  checks  on  their 
account  ? 

Mr.  Carr:  Objected  to  as  raising  a  collateral  offense, 
your  Honor,  delving  into  matters  that  are  not  charged  in 
this  information. 

The  Witness:     Read  it,  please,  Mr.  Reporter. 

(Question  read  by  the  reporter.) 

The  Witness:     No. 

Q.  By  Mr.  Strong:  I  show  you  Government's  Ex- 
hibit 10  for  identification  and  ask  you  to  look  at  the  sheet 
marked  [392]  10- A,  which  I  am  now  showing  you,  the 
reverse  side.    That,  I  understand,  is  your  signature? 

A.     It  is. 

Q.     Did  you  write  the  word  "partner"  below  it? 

Mr.  Carr:  That  is  objected  to  as  immaterial  and 
prejudicial.    It  has  no  bearing  on  any  issue  in  this  case. 

The  Court:     Overruled. 

The  Witness:     Yes. 

Q.  By  Mr.  Strong:  Did  you  write  the  words  "West 
Coast  Supply  Co."  below  that?  A.     I  did. 

Q.  Were  you  a  partner  of  the  West  Coast  Supply 
Company  at  that  time?  A.     I  was  not. 
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Q.  I  show  you  Government's  Exhibit  10-B  and  ask 
you   whether   that   is   your   signature?  A.     It   is. 

Q.     Did  you  send  that  letter?  A.     Yes. 

Mr.  Carr:  I  object  to  that  on  the  same  ground.  The 
answer  may  stand  if  your  Honor's  ruling  is  the  same. 

The  Court:     Yes,  overruled. 

Q.  By  Mr.  Strong:  Were  you  acting  on  behalf  of 
the  West  Coast  Supply  Company  when  you  sent  that 
letter  ? 

Mr.  Carr:  Well,  I  submit  that  is  a  legal  question, 
your   [393]   Honor. 

Mr.   Strong:     It   is   a   factual   question,   your   Honor. 

The  Court:  Mr.  Carr,  he  said  he  did  act  in  some  ca- 
pacity for  the  West  Coast  Supply  Company  at  certain 
times  and  at  other  times  he  did  not.  So  in  view  of  that 
testimony,  I  assume  this  question  is  proper. 

The  Witness:  I  can't  give  you  a  categorical  answer 
to  the  question,  Mr.  Strong;  that  is,  I  can't  answer  yes  or 
no  to  it. 

If  I  am  permitted  to  explain  my  answer,  I  can  answer. 

Mr.  Strong:     Yes,  please. 

The  Court:     Yes. 

The  Witness:  The  question  is  whether  when  I  sent 
this  letter  I  was  acting  on  behalf  of  the  West  Coast  Sup- 
ply Company.  And  my  answer  to  that  would  be,  No,  that 
I  wasn't  acting  on  behalf  of  the  West  Coast  Supply  Com- 
pany. I  was  acting  on  my  own  behalf,  that  is,  on  behalf 
of  the  John  H.  Ziegler  Company  in  which  I  was  a  partner 
and  which  I  ran  and  operated. 

On  behalf  of  that  company  I  had  procured  an  allotment 
of  sugar  for  freezing  fruit  from  the  OPA. 
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That  allotment  I  had  procured  in  the  name  of  West 
Coast  Supply  Company.  I  used  it.  I  was  reporting  on  it 
so  that  when  I  reported  on  it  I  reported  on  it  on  my  own 
behalf  and  not  for  the  West  Coast  Supply  Company. 

Insofar  as  West  Coast  Supply  Company  was  concern- 
ed, West  [394]  Coast  Supply  Company  was  a  name  only 
in  respect  to  this  transaction. 

Q.  By  Mr.  Strong:  Then  why  did  you  put  on  that 
letter  "Yours  very  truly,  West  Coast  Supply  Co.,  Paul 
J.  Ziegler"?  A.     Because,  Mr.— 

Mr.  Carr:     That  is  objected  to — 

The  Court:     Overruled. 

Mr.  Carr:  — as  subjecting  the  witness  to  collateral 
issues  and  other  possible  offenses. 

The  Court:     Overruled. 

The  Witness:  Because,  Mr.  Strong,  when  I  got  the 
allotment  for  the  purpose  of  freezing  the  fruits,  I  got  the 
allotment  in  the  name  of  the  West  Coast  Supply  Com- 
pany. And  when  I  reported  on  the  use  of  the  allotment, 
I  reported  on  it  in  the  name  of  the  West  Coast  Supply 
Company. 

Q.  By  Mr.  Strong:  I  see.  Now,  just  going  through 
hurriedly,  would  you  examine  all  the  rest  of  these  docu- 
ments, which  constitute  a  part  of  Government's  Exhibit 
10? 

I  believe  that  you  have  already  agreed  that  they  bear 
your  signature? 

Mr.  Carr:  Now,  is  that  a  correct  statement,  Mr. 
Strong  ? 

Mr.  Strong:  You  stipulated,  Mr.  Carr,  that  these 
documents  have  the  signature  of  Paul  J.  Ziegler. 

Mr.  Carr:     Did  I? 
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The  Court:  He  can  examine  them  and  shorten  it  up 
if   [395]   there  is  any  question,  gentlemen. 

Examine  them,  Mr.  Ziegler. 

The  Witness:  (Examining  documents)  Yes,  those 
are  all  signed.    They  are  all  signed  by  me,  your  Honor. 

Q.  By  Mr.  Strong:  You  sent  those  letters  that  are  a 
part  of  Government's  Exhibit  10,  is  that  right? 

A.  The  letters  which  compose  this  exhibit,  all  of  them 
were  transmitted  or  they  were  mailed  or  brought  in  by 
hand — I  can't  positively  recall — but  as  to  their  present 
condition,  there  is  in  each  instance  various  matter  appear- 
ing now  on  the  letter  which  was  not  there  at  the  time  it 
was  transmitted. 

Q.  By  Mr.  Strong:  Well,  the  typewritten  material 
was  on  it,  is  that  right,  and  the  printed  letterhead  was 
on  it? 

A.  Yes,  all  of  the  matter  which  is  typed  in  on  each 
letter  was  there  at  the  time  it  was  transmitted. 

Q.  That  includes  the  words  ''Very  truly  yours,  West 
Coast  Supply  Co.,"  and  then  your  name?  A.     Yes. 

Q.  And  on  this  document,  which  is  numbered  Govern- 
ment's Exhibit  10-K  for  identification,  would  you  say 
that  you  wrote  "Paul  J.  Ziegler,  partner,  West  Coast 
Supply  Co."  on  that? 

Mr.  Carr :     Same  objection,  same  grounds,  your  Honor. 

The  Court:     Overruled. 

The  Witness:  Yes,  I  did.  Pardon.  You  refer  now 
to—  [396] 

Q.     By  Mr.  Strong:     Just  to  -K. 

A.     Yes,  I  did. 

Q.     As  to  -L,  that  is  your  signature?  A.     Yes. 
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Q.  You  had  this  file  and  filed  this  document,  Govern- 
ment's   Exhibit    10-L?  A.     Yes. 

Mr.  Strong:  I  offer  in  evidence  Government's  Exhibit 
10  and  all  its  component  parts. 

Mr.  Carr:  That  is  objected  to  on  the  ground  that  it 
raises  collateral  issues,  collateral  offenses;  confuses  the 
issue  and  works  to  the  prejudice  of  this  defendant. 

Furthermore,  there  is  no  issue  involved  and  you  cannot 
prove  partnership  by  an  act  or  declaration  of  an  agent. 

The  Court:     Overruled. 

The  Clerk:     Government's  Exhibit  10  in  evidence. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  No.   10  and  introduced  in  evidence.) 

Mr.  Strong:  May  I  show  that  to  the  jury,  your 
Honor  ? 

The  Court:     Yes. 

(Documents  passed  to  the  jury.) 

Mr.  Strong:  May  I  have  these  four  documents  marked 
as  one  exhibit? 

The  Clerk:  The  next  exhibit  for  the  Government  will 
be  Government's  Exhibit  39  for  identification.    [397] 

(The  documents  referred  to  were  marked  Government's 
Exhibit  No.  39  for  identification.) 

Mr.  Strong:  I  show  you  Government's  Exhibit  39  for 
identification  and  ask  you  to  look  at  each  of  the  four 
pages  where  it  bears  a  signature  and  a  title  and  other 
words. 

Will  you  state  as  to  the  first,  second  and  third  sheets 
whether  that  is  your  signature,  "Paul  J.  Ziegler,"  whether 
you  wrote  the  word  "partner"  and  the  words  "West  Coast 
Supply  Co."? 
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Mr.  Carr:  May  I  have  it  understood  the  same  objec- 
tion on  the  same  grounds  runs  to  this  line  of  questions, 
your  Honor? 

The  Court:  Well,  there  may  be  some  new  matter 
developed. 

Mr.  Carr:     If  it  is  new,  I  understand  it  appHes. 

The  Court:     If  there  is  something  new,  it  may  go  in. 

Mr.  Carr:     I  object  on  the  same  ground. 

The  Court:     Overruled. 

Q.  By  Mr.  Strong:  All  I  am  asking  about  is  the 
signature  and  the  word  ''partner"  and  the  words  "West 
Coast   Supply   Co."   on   Government's   Exhibit  39? 

A.  Yes,  in  each  instance  it  is  my  signature.  The  word 
"partners"  is  written  by  me.  The  words  "West  Coast 
Supply  Co."  are  written  by  me. 

Q.  On  the  fourth  page  is  that  your  signature  and  the 
word  "partner"  and  the  date?  A.     Yes.    [398] 

Q.     You  wrote  that?  A.     Yes. 

Q.  Were  these  documents  filed  on  or  about  the  date 
shown  on  them  by  you  or  through  you  with  the  OPA? 

Mr.  Carr:  Your  Honor,  I  hate  to  object  to  each  one 
of  these  questions. 

The  Court:  It  will  be  understood  that  all  of  the 
objections  will  run  to  this  exhibit  No.  39. 

Q.  By  Mr.  Strong:  Just  the  typed  portions.  I  am 
not  interested  in  the  pencilled  notations  in  black  or  the 
red  ink  that  somebody  obviously  wrote  in  in  black  or  red. 

A.  Some  of  these  documents  are  entirely  in  hand- 
writing and  no  part  of  it  is  typed. 

Q.  Well,  you  had  them  prepared  and  filed,  is  that 
right,  except  for  some  things  you  say  are  added? 

A.     Well,  Mr.  Strong— 
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Q.     Yes,  sir? 

A.  — the  first  page  here,  which  is  dated  May  26, 
1944— 

Q.     Yes,  sir? 

A.  — contains  no  part  of  my  handwriting  at  all,  ex- 
cept the  signature  on  the  reverse  side. 

Q.  Just  the  signature  and  the  word  "partner"  and  the 
words  "West  Coast  Supply  Co."    Thank  you. 

A.  I  can't  tell  you  when  it  was  filed  or  who  filled 
it  [399]  out  or  what  it  means. 

Q.     Yes. 

A.  This  second  sheet  I  am  certain  was  filed  and  was 
all  typed  and  completed.  I  recognize  the  typing  as  well 
as  my  handwriting.  That  unquestionably  was  filed  ip 
the  form  in  which  it  now  appears,  except  for  whatever 
corrections,  whatever  changes  were  made  on  it.  Other- 
wise it  was  by  the  typewriter. 

The  Court:     A  little  louder,  Mr.  Ziegler. 

The  Witness :  I  am  sorry,  your  Honor.  The  third  one, 
the  first  page  is  in  my  handwriting.  The  signature  and 
the  other  language  is  likewise  in  my  handwriting. 

All  of  the  material  on  the  second  page  is  not  my  hand- 
writing. I  don't  know  what  it  is,  whose  handwriting  it  is, 
when  it  got  there  or  what  it  refers  to. 

Q.  By  Mr.  Strong :  Except  "Paul  J.  Ziegler,  partner, 
West  Coast  Supply  Co."?  A.     That  is  correct. 

Q.     You  wrote  that? 

A.  All  right.  The  fourth  sheet  is  in  my  printed 
script,  except  for  the  matters  which  appear  in  pencil. 

Q.     Signed  by  you  as  partner? 

A.     That  is  right. 
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Q.  And  prepared  on  or  about  the  dates  shown  on 
them,  with  the  exception  of  the  first  sheet? 

A.  Yes,  that  is,  the  second  sheet  was  prepared  on 
or  [400]  about  March  21,  1945.  That  is  the  one  pertain- 
ing to  meats,  fats  and  oils. 

Q.     Yes.  A.     I  am  sorry. 

Q.     That  is  all  right. 

A.  The  fourth  was  prepared  on  or  about  September 
12,  1945. 

Q.  As  I  understand,  as  to  the  second,  third  and  fourth 
sheets,  they  were  filed  with  the  OPA? 

A.  Yes.  Don't  misunderstand  me,  Mr.  Strong.  So 
far  as  I  know,  the  first  one  was  filed  with  the  OPA,  too, 
except  that  I  know  nothing  about  what  appears  there. 

Mr.  Strong:  To  eliminate  any  question,  if  I  may, 
your  Honor,  I  should  like  to  remove  the  first  sheet  from 
Government's  Exhibit  39.  And  I  offer  the  other  three 
sheets  in  evidence  and  withdraw  the  first  sheet. 

The  Court:     Subject  to  the  same  objection,  in  evidence. 

The  Clerk:  Government's  Exhibit  39  in  evidence, 
three  sheets. 

(The  documents  referred  to  were  marked  Government's 
Exhibit  39  and  introduced  in  evidence.) 

Q.  By  Mr.  Strong:  I  show  you  Defendants'  Exhibit 
F,  which  you  said  was  a  check  used  to  pay  for  the  sugar 
which  we  have  been  discussing  here,  purchased  from  the 
Union  Sugar  Company;  is  that  right?   [401] 

A.     Yes. 

Q.  And  up  here  it  says:  "In  payment  of  the  follow- 
ing— date — items — amount — West  Coast  Supply  Co." 
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What  does  that  mean? 

A.  The  rubber  stamp  placed  on  checks  of  the  John 
H.  Ziegler  Company  to  identify  for  the  payee's  book- 
keeper the  invoice  which  the  Union  Sugar  Company  in 
this  instance  had  issued,  which  had  been  made  to  the 
West  Coast  Supply  Company. 

Q.  And  was  for  the  sugar  which  was  covered  by 
ration  check  No.  144,  Government's  Exhibit  6,  is  that 
right  ? 

Mr.  Carr :  I  object  to  his  referring  to  that  as  a 
"ration  check,"  because  the  evidence  shows  it  is  not. 

The  Court:     I  do  not  think  either  statement  is  correct. 

Mr.  Carr:  I  think  it  is,  your  Honor.  My  statement 
is  correct  under  Ration  Order,  revised  order  No.  3. 

The  Court:  Oh,  no,  Mr.  Carr.  That  is  a  matter  for 
the  jury. 

In  other  words,  the  court  is  not  going  to  determine 
questions  of  fact. 

Mr.  Carr:  That  is  a  question  of  law.  My  contention 
is  that  is  a  question  of  law,  your  Honor. 

The  Court:  No.  The  Government  should  not  have 
stated  the  question,  as  you  have  stated,  Mr.  Carr;  and, 
of  course,  the  court  could  not  accept  the  statement  on 
either  side.    So  strike  out  the  question.   [402] 

Mr.  Strong:  Thank  you,  your  Honor.  I  shall  re- 
frame  it. 

Q.  This  cash  check  for  $36,838.20,  Defendants'  Ebc- 
hibit  F,  was  the  check  in  payment  of  the  sugar  covered 
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by  the  piece  of  paper,  which  is  identified  as  Government's 

Exhibit  6  in  evidence,  is  that  right? 

Mr.  Carr:     May  I  have  that  question.    I  am  sorry. 

The  Court:     Yes,  repeat  the  question. 

(Question  read  by  the  reporter.) 

The  Witness:  So  as  to  be  perfectly  clear,  this  money 
check,  which  is  Defendants'  Exhibit  F,  was  given  in 
payment  for  6,000  bags,  that  is,  600,000  pounds  of  sugar 
to  the  Union  Sugar  Company. 

This  slip  of  paper,  which  is  Government's  Exhibit  6, 
was  given  to  the  Union  Sugar  Company  in  connection 
with  the  same  6,000  bags  or  600,000  pounds  of  sugar  for 
which  the  money  check  was  given  in  payment. 

Q.  By  Mr.  Strong :  Thank  you,  sir.  I  don't  see  here 
any  of  the  other  checks  used  in  payment  for  the  trans- 
actions involving  the  30,000  pounds  of  sugar  which  was 
sold  by  the  Spreckels  Sugar  Company  in  connection  with 
which  the  piece  of  paper  marked  Government's  Exhibit  5 
was  given,  nor  the  check,  money  check,  covering  the  other 
two  transactions  of  660,000  pounds  and  80,000  pounds. 

I  ask  you  whether  the  cash  checks  were  in  the  same 
form  as  this  Defendants'  Exhibit  F?  [403] 

A.  If  it  would  be  of  any  help  to  you,  Mr.  Strong, 
the  checks  are  here  in  court. 

Mr.  Strong:     May  I  see  them? 

Mr.  Carr:  Just  a  moment.  I  will  decide  that.  I  am 
the  counsel  in  the  case. 

Mr.  Strong:     I  am  sorry.    May  I  see  them? 
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Mr.  Carr:     No. 

Mr.  Strong:  I  call  upon  the  defendant  for  the  pro- 
duction of  the  three  checks. 

Mr.  Carr :  Now,  I  cite  that  as  error  to  call  upon  the 
defendant  upon  the  stand  to  produce  any  evidence  in  this 
case,  and  I  ask  your  Honor  to  instruct  the  jury  that  he  is 
not  compelled  to  produce  any  evidence,  except  that  which 
he  desires  to  produce. 

The   Court:     In   other   words,   on   cross   examination? 

Mr.  Carr:  No,  your  Honor,  he  is  not  compelled  to 
produce  anything. 

The  Court:  Oh,  yes.  When  a  witness  is  on  the  stand, 
Mr.  Carr,  the  Government  is  entitled  to  cross  examine 
him  on  any  matters  that  pertain  to  the  issue. 

Mr.  Carr:  Does  your  Honor  order  me  to  produce  the 
checks  ? 

The  Court:     Yes. 

Mr.  Carr:  I  will  produce  them,  but  I  want  it  under- 
stood it  is  over  my  objection. 

The  Court:  That  is  right.  Let  the  record  so 
show.  [404] 

Mr.  Carr :  I  might  add  to  that,  on  the  further  ground 
that  it  might  tend  to  incriminate  or  bring  other  and 
collateral  offenses  into  this  case  which  are  not  charged  in 
the  information. 

The  Court:     That  is  personal  privilege. 

I  instruct  the  witness  at  this  time,  in  view  of  the 
statement  of  counsel,  that  if  you  feel,  Mr.  Ziegler,  that 
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the  production  of  these  instruments  might  tend — not 
''do"  at  all — might  tend  to  incriminate  you,  you  have  the 
right  to  refuse  to  answer  and  the  court  will  deny  the 
request   of   the    Government   to   produce   the   documents. 

Mr.  Strong:  I  think  it  will  save  time  if  I  withdraw 
the  request,  your  Honor.    I  would  rather  withdraw  it. 

Mr.  Carr :  Then  I  am  going  to  move  at  this  time  that 
the  court  instruct  the  jury  to  disregard  the  whole  incident. 
Counsel  for  the  Government  should  not  have  asked  for 
them  if  he  did  not  want  them. 

This  business  of  making  a  play  of  asking  for  them  and 
very  touchingly  giving  up  the  request  I  don't  think  is  a 
proper  approach. 

Mr.   Strong:     May   I  have  the  checks,  your   Honor? 

The  Court:     Produce  the  checks. 

(Brief  pause  in  the  proceedings.) 

Mr.  Carr:     Do  you  find  them? 

The  Witness:     Yes. 

Mr.  Carr:     May  I  pick  up  the  rest  of  those?   [405] 

The  Court:     Yes. 

Mr.  Carr:     Just  take  the  checks  off. 

(Brief  pause  in  the  proceedings.) 

Q.  By  Mr.  Strong:  Do  you  now  have  the  checks, 
Mr.  Ziegler?  A.     Yes. 

Q.     May  I  see  them? 

A.     (Handing  documents  to  counsel.) 

Mr.  Strong:  May  the  record  show  that  the  witness  is 
handing  me  the  checks? 
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I  should  like  to  have  them  marked  first  before  we  say 
anything. 

The  Witness:     All  right. 

Mr.  Strong:  May  I  have  these  checks  marked  for 
identification,  each  one  a  separate   Government  exhibit? 

The  Court:  Look  at  the  dates  and  try  to  get  them  in 
order  by  dates. 

The  Clerk:  The  first  check  will  be  Government's  Ex- 
hibit No.  40  for  identification,  and  that  is  dated  July 
5,  1946. 

The  next  check  is  Government's  Exhibit  No.  41  for 
identification,  and  that  is  dated  July  8th,  1946. 

The  next  Government's  Exhibit  is  No.  42  for  identifica- 
tion, and  that  check  is  dated  July  11,  1946. 

The  next  check  is  Government's  Exhibit  No.  43,  and 
that  is  dated  July  11,  1946.  [406] 

And  the  next  check  is  Government's  Exhibit  No.  44 
for  identification,  and  that  is  dated  July  11,  1946. 

(The  documents  referred  to  were  marked  Government's 
Exhibits  Nos.  40  to  44  inclusive,  and  introduced  in 
evidence. ) 

Mr.  Carr:     I  have  seen  those,  Mr.  Strong. 
Mr.  Strong:     Thank  you. 

Q.     Now,  I  show  you  Government's  Exhibits  40,  41, 
42,  43  and  44.    Would  you  now  state  what  those  are? 
A.     Yes. 
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Q.  Let  me  also  give  you  at  the  same  time  pieces  of 
paper  marked  as  Government's  Exhibits  3,  4  and  5 
in  evidence. 

Will  you  state  in  connection  with  which  of  these  pieces 
of  paper  the  money  check  is  concerned? 

Mr.  Carr:  Your  Honor,  I  object  to  this  line  of  ques- 
tioning, so  that  I  won't  be  interrupting,  and  I  object  on 
the  grounds  that  I  have  heretofore  enumerated. 

The  Court:     Yes. 

Mr.  Carr:  And  if  there  is  a  variation,  I  shall  at  that 
time  either  waive  or  make  my  objection. 

The  Court:  All  right.  It  is  so  understood  by  the 
court  and  the  jury. 

The  Witness:  This  Government's  Exhibit  No.  40, 
which  is  check  No.  2698  of  the  John  H.  Ziegler  Co., 
signed  by  me,  to  the  Union  Bank  and  Trust  Company  for 
$24,645.04,  and  Government's  Exhibit  No.  41,  which  is 
check  No.  2699  of  the  [407]  John  H.  Ziegler  Co.,  signed 
by  me,  to  the  Union  Bank  and  Trust  Company  for  $12,- 
322.52;  and  Government's  Exhibit  No.  44,  which  is  check 
No.  2726  from  the  John  H.  Ziegler  Co.,  signed  by  me, 
to  the  Holly  Sugar  Corporation  for  $3,696.76,  these  three 
money  checks,  Government's  Exhibits  40,  41  and  44,  were 
all  given  in  payment — the  first  two  were  given  to  the 
Union  Bank  and  Trust  Company  for  cashier  checks  which 
were  in  turn  given  to  the  Holly  Sugar  Company.  The 
third  check  was  given  directly  to  the  Holly  Sugar  Com- 
pany, all  in  payment  for  660,000  pounds  or  6,600  bags 
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of  sugar  which  was  shipped  by  the  Holly  Sugar  Cor- 
poration or  rather  which  was  ordered  from  the  Holly 
Sugar  Corporation  in  connection  with  the  same  trans- 
action. 

In  connection  with  the  same  transaction,  this  Govern- 
ment's Exhibit  4,  this  piece  of  paper,  made  to  the  Holly 
Sugar  Company  covering  660,000  pounds,  was  also  given. 

This  money  check,  which  is  check  No.  2724  of  the 
John  H.  Ziegler  Co.,  signed  by  myself,  payable  to  the 
Spreckels  Sugar  Company  for  $1,866.02,  was  given  to 
the  Spreckels  Sugar  Company  in  connection  with  the  sale 
by  the  Spreckels  Sugar  Company  of  300  sacks  of  sugar 
in  connection  with  which  this  piece  of  paper,  Government's 
Exhibit  5  covering  30,000  pounds,  was  also  given. 

This  Government's  Exhibit  No.— it  looks  like  "43," 
but  I  am  not  sure. 

The  Court:  Yes,  Exhibit  43.  Those  are  42  and  43. 
As  to  [408]  Government's  Exhibit  43  I  have  noted  the 
date  "July  11,   1946." 

The  Witness:  This  Government's  Exhibit  No.  43, 
which  is  a  check  of  the  John  H.  Ziegler  Co.,  2725,  signed 
by  me,  to  the  California  and  Hawaiian  Sugar  Refining 
Corporation  for  $5,007.42,  was  given  to  the  California 
and  Hawaiian  Sugar  Refining  Company,  that  is,  the 
C  &  H  Sugar  Company — 

The  Court:  Now,  I  do  not  thing  Mr.  Carr  can  hear 
anything  over  there. 
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The  Witness:  I  am  sorry,  your  Honor.  My  throat  is 
so  bad.    I  will  try  to  do  better. 

This  Exhibit  439,  which  is  check  No.  2725  of  the  John 
H.  Ziegler  Co.,  signed  by  me,  to  the  California  and 
Hawaiian  Sugar  Refining  Corporation  for  $5,007.42,  was 
given  to  the  California  and  Hawaiian  Sugar  Refining 
Corporation,  that  is,  the  C  &  H  Sugar  Company,  in  con- 
nection with  the  sale  by  it  of  the  80,000  pounds  of  sugar, 
in  connection  with  which  this  piece  of  paper,  which  is 
Government's  Exhibit  3,  was  given  to  the  same  company. 

Q.  By  Mr.  Strong:  Now,  I  notice  that  on  these 
checks  which  are  drawn  directly  to  the  sugar  companies, 
John  H.  Ziegler  money  checks,  which  are  Exhibit  42,  44 
and  43  for  identification,  there  is  also  in  the  left-hand 
corner  imprinted  the  words  "West  Coast  Supply  Co." 
in  the  column  that  says   "In  payment  of  the  following 

Is  that  your  explanation  as  to  the  presence  of  those 
words  [409]  on  those  checks,  the  same  as  it  was  in  con- 
nection with  the  check  which  is  Defendants'  Exhibit  F? 

A.  In  each  instance,  Mr.  Strong,  the  rubber  stamp 
"W^est  Coast  Supply  Co."  is  placed  on  the  check  in  the 
corner  to  identify  for  the  payee's  bookkeeper  the  invoices 
which  the  check  pays. 

Q.  In  other  words,  those  invoices  were  in  the  name  of 
the  West  Coast  Supply  Company? 

A.     I  am  not  positive  as  to  that. 

Q.     Sir? 
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A.  In  the  event  that  they  were,  the  stamp  is  placed 
there  so  that  the  bookkeeper  will  not,  if  the  invoice  was 
made  out  to  West  Coast  Supply  Company,  mis-identify 
the  check  and  fail  to  give  credit  for  it. 

Q.  Well,  when  you  put  the  orders  in  with  the  brok- 
ers, did  you  not  tell  them  who  the  sugar  was  for? 

A.     I  did  not. 

Q.     What  did  you  order?    Just  sugar  for  nobody? 

A.     Mr.   Strong — 

Q.     Yes? 

A.  — when  I  called  on  the  sugar  brokers  I  called  and 
ordered  the  sugar.  You  asked  me  whether  I  told  them 
who  it  was  for.    I  didn't. 

Q.     You  told  them  your  name? 

A.  I  didn't  even  have  to  tell  them  that.  They 
were  [410]  sufficiently  well  acquainted  with  me  to  know 
from  my  voice  who  was  talking. 

Q.  You  just  called  each  of  the  brokers  and  ordered 
a  certain  amount  of  sugar?  A.     Yes. 

Q.  And  you  had  been  buying  sugar  from  those  brok- 
ers previously?  A.     Yes. 

Q.  Had  you  been  buying  that  sugar  in  any  particular 
name  ? 

A.  Mr.  Strong,  you  would  have  to  make  your  question 
a  little  more  specific  than  that  in  order  for  me  to  answer. 

Q.     I  can't  make  it  any  more  specific. 

The  Court:     Now,  do  not  argue  with  the  witness. 

Mr.  Strong:     I  am  sorry.    I  apologize. 
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The  Court:  If  he  does  not  understand  it,  he  is  en- 
titled to  have  it  reframed. 

Strike  out  the  question  and  reframe  it. 

Mr.  Strong:     May  I  have  the  question? 

(Question  read  by  the  reporter.) 

Mr.  Carr:  I  submit,  your  Honor,  that  question  is 
difficult  to  answer,  particularly  as  to  the  name.  He  should 
ask  him  the  fact. 

The  Court:     Yes,  ask  him. 

Q.  By  Mr.  Strong:  Had  you  been  buying  sugar 
for  the  [411]  West  Coast  Supply  Compay  from  those 
brokers  ? 

A.  Well,  Mr.  Strong,  you  will  still  have  to  make  your 
questions  more  specific  with  respect  to  the  broker  and 
with  respect  to  the  time  before  I  can  give  you  an  answer 
that  will  be  intelligible  to  you  or  the  jury. 

Q.  During  1946  you  had  been  buying  sugar  through 
brokers  ?  A.     Yes. 

Q.  Did  you  at  any  time  buy  sugar  in  the  name  of  the 
West  Coast  Supply  Company  or  for  the  West  Coast 
Supply  Company? 

A.     If  you  confine  your  question  to  1946,  Mr.  Strong — 

Q.     Yes,  sir.  A.     — during  1946 — 

Q.     Yes,  sir. 

A.  — I  had  bought  for  the  John  H.  Ziegler  Company 
sugar  from  these  brokers.  I  am  not  sure,  but  I  think 
that  during  1946  I  had  bought  some  sugar  from  each  one 
of   these   companies   prior   to   the   first  of  July.    And   I 
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would  believe  that  in  each  instance  the  invoices,  or  at 
least  some  of  the  invoices  for  that  sugar,  were  made  to 
the  West  Coast  Supply  Company. 

The  purchases,  however,  were  made  by  me,  that  is,  by 
the  John  H.  Ziegler  Company,  were  paid  for  by  me,  that 
is,  the  John  H.  Ziegler  Company. 

Q.  But  as  far  as  the  brokers  were  concerned,  they 
billed  that  sugar  to  the  West  Coast  Supply  Com- 
pany? [412] 

Mr.  Carr:  That  question  is  obvious.  The  record 
shows.  It  isn't  up  to  the  witness  to  answer  that  question. 
The  record  shows. 

The  Court:     The  record  would  be  the  best  evidence. 

Mr.  Strong:  Well,  I  am  cross  examining  the  witness 
and  testing  his  credibility.  I  believe,  if  your  Honor  please, 
I  should  be  permitted  to  ask  him. 

The  Court:  I  am  not  objecting  to  that,  but  would  not 
the  records  be  the  best  evidence,  counsel? 

The  Witness:  May  I  ask  a  question,  if  your  Honor 
please  ? 

Mr.  Strong:  I  think  before  I  could  impeach  him  or 
seek  to  bring  in  records,  I  should  ask  him  the  question. 

The  Court:     Well,  if  he  knows. 

Q.     By  Mr.  Strong:     If  you  know? 

A.     May   I   have  the  question,   please? 

(Question  read  by  the  reporter.) 

The   Witness:     Mr.    Strong — 

Mr.  Strong:     Yes,  sir? 
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The  Witness:  — I  don't  want  to  argue  with  you,  but 
the  question  is  not  intelHgible  in  the  form  in  which  you 

put  it. 

Mr.  Strong:     I  am  sorry. 

The  Witness :  The  broker  has  nothing  to  do  with  the 
bilHng;  and,  of  course,  I  can't  tell  you  what  the — 

Mr,  Strong:     I  will  reframe  it.    I  am  sorry. 

Q.  What  I  want  to  know  is  this,  Mr.  Ziegler: 
You  [413]  called  up  four  brokers  on  July  1,  1946,  and 
bought  sugar,  is  that  right?  A.     That's  right. 

Q.  You  say  you  just  called  up  and  they  knew  your 
voice  or  you  gave  them  your  name  and  they  sold  you 
sugar  ?  A.     Right. 

Q.  And  that  sugar  was  thereafter  sent  and  billed  to 
the  West  Coast  Supply  Company,  is  that  right? 

A.     I  believe  it  was. 

Q.  Where  did  they  get  the  name  "West  Coast  Supply 
Company,"  if  you  know? 

Mr.  Carr:     That  is  different. 

The   Witness:     Uh-huh. 

Q.     By  Mr.   Strong:     If  you  know? 

A.     Certainly  I  know. 

Q.     Yes? 

A.  They  got  it  because  from  1941  on  the  West  Coast 
Supply  was  in  business,  was  an  established  account  of 
some  of  these  sugar  refineries  for  whom  these  brokers 
were  acting.  They  thought  they  were  requiring  in  their 
dealings  with  respect  to  sugar  to  have  the  sugar  billed  to 
an  established  account. 
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For  two  years  prior  to  that  time  the  sugar  brokers  had 
received  in  payment  for  the  sugar  which  they  had  in- 
voiced the  checks  of  the  John  H.  Ziegler  Company,  and 
they  knew  just  as  well  as  I  did  that  the  John  H.  Ziegler 
Company  was  buying  the  [414]  sugar  and  that  the  John 
H.  Ziegler  Company  would  pay  for  the  sugar. 

Q.     Are   you   finished?  A.     Yes. 

Q.  Did  you  give  them  ration  checks  for  the  sugar  for 
the  past  two  years? 

Mr.  Carr:  I  object  to  that.  He  says  now  ''for  the 
past  two  years." 

Mr.  Strong:  That  is  the  time  the  witness  said,  your 
Honor. 

Mr.  Carr :  It  is  a  collateral  issue.  It  involves  whether 
or  not  he  committed  offenses  prior  to  this  information. 
It  is  wholly  immaterial  and  it  is  prejudicial.  It  was  not 
opened  on  direct  either. 

The  Court:  Yes.  If  the  witness  feels  that  will  not 
incriminate  him  but  will  tend  to  do  so,  he  does  not  have 
to  answer  the  question,  counsel. 

I  shall  sustain  it  if  the  witness  expresses  that  opinion. 

The  Witness:  Your  Honor,  I  would  take  this  oppor- 
tunity as  a  matter  of  record,  to  state  that  I  have  no  fear 
whatever   of   incrimination. 

The  Court:     All  right,  answer  the  question. 

The  Witness:     May  I  had  it  read? 

(Question  read  by  the  reporter.) 

The  Witness:     Yes,  I  did. 

Q.  By  Mr.  Strong:  Were  the  checks  drawn  on  the 
account  of  the  West  Coast  Supply  Company?  [415] 
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Mr.  Cam     Same  objection,  same  grounds. 

The  Court:     Same  ruling. 

The  Witness:  Yes.  Pardon  me.  Not  in  every  in- 
stance, Mr.  Strong. 

Q.     By  Mr.  Strong:     In  some  instances  you  did  what? 

Mr.  Carr:     Same  objection. 

The  Court:     Overruled. 

Mr.  Carr:  Well,  your  Honor,  did  what  in  some  in- 
stances?   The  question  is  not  intelligible. 

The  Court:  The  witness  is  the  one  to  state  if  it  is  not 
intelligible,  Mr.  Carr.  He  said  in  some  instances.  Now 
counsel  asked  in  what  instances. 

Repeat  the  question. 

(Question  read  by  the  reporter.) 

The  Witness:  In  some  instances  checks  in  advance, 
either  the  checks  of  the  West  Coast  Supply  Company  or 
OPA  checks,  were  deposited  with  the  sugar  refineries. 

The  Court :  You  are  referring  now  to  ration  checks, 
not  cash  checks? 

The  Witness :     That  is  correct,  your  Honor. 

The  Court:     All  right. 

The  Witness:  I  am  referring  to  checks  for  ration 
points. 

The  Court:     All  right. 

Mr.  Strong:     I  would  like  to — 

The  Court:  We  will  take  the  morning  recess,  ladies 
and  [416]  gentlemen  of  the  jury.  Remember  the  ad- 
monition I  have  heretofore  given  you  not  to  discuss  the 
matter  among  yourselves  or  permit  anyone  to  discuss  it 


394  Paul  J.  Ziegler  vs. 

(Testimony  of  Paul  J.  Ziegler) 

in  your  presence  until  the  matter  is  finally  submitted  to 
you.  You  will  not  form  nor  express  any  opinion  as  to  the 
merits  of  the  controversy  until  it  is  finally  submitted  to 
you  under  the  instructions  of  the  court. 

(Brief  recess.) 

The  Court:     Stipulate  the  jury  is  present,  gentlemen? 

Mr.  Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court:     Stipulate  the  defendant  is  in  court? 

Mr.  Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court:     Proceed. 

Mr.  Strong:  At  this  time,  your  Honor,  I  should  like 
to  oflfer  in  evidence  Government's  Exhibits  40,  41,  42,  43 
and  44  which  are  the  money  checks. 

Mr.  Carr :  I  am  going  to  object  to  those.  I  have  here- 
tofore objected  on  the  ground  that  the  defendant  was 
called  upon  to  produce  them  when  he  was  not  required  to, 
and  they  were  produced  under  order  of  the  court  over 
the  objection  of  counsel  for  the  defendant. 

The  Court :     Overruled.    In  evidence. 

The  Clerk:  Government's  Exhibits  40  to  44,  inclusive, 
in  evidence.   [417] 

(The  documents  referred  to  were  marked  Government's 
Exhibits  Nos.  40  to  44,  inclusive,  and  introduced  in 
evidence. ) 
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Mr.  Carr:     Could  we  substitute  photostatic  copies  for 
those  ? 

The  Court:     Yes,  so  ordered. 

Mr.  Strong :     May  I  show  those  documents  to  the  jury, 
your  Honor? 

The  Court:     Yes. 
Mr.  Strong:     Plus  some  others? 
The  Court:     If  they  are  in  evidence. 
Mr.  Strong:     Yes,  only  if  they  are  in  evidence. 
(Counsel  passes  documents   to   the  jury.) 
Q.     By   Mr.    Strong:     Now   I   will  show  you   Defen- 
dants' Exhibit  G  for  identification,  which  you  said  was 
a  check,  a  ration  check — I  think  it  was  stipulated  that 
this  was  a  ration  check — issued  by  the  Office  of   Price 
Administration,   and   I  believe   you  said  that  you   found 
that  subsequent  to  July  1st  in  the  mails,  or  some  place? 
A.     Yes. 

Q.     Did  you  find  that  on  the  premises  of  the  West 
Coast  Supply  Company?  A.     Yes. 

Q.     That  check  is  drawn  to  the  West  Coast  Supply 
Company,  is  that  right?  A.     Yes.    [418] 

The  Court :     What  is  the  exhibit,  Mr.  Ziegler  ? 
The  Witness:     Exhibit  G,  your  Honor. 
The  Court:     All  right. 
The  Witness:     Defendants'  Exhibit  G. 
Q.     By  Mr.  Strong:     That  check  was  never  deposited 
to  the  account  of  the  West  Coast  Supply  Company  at 
the   Union    Bank   or   any   other   bank? 

A.     Never  deposited,  never  cashed,  never  transferred. 
Mr.  Strong:     May  I  have  this  in  evidence,  your  Honor, 
as  Government's  next  in  number? 
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The  Court:     I  think  Mr.  Carr  introduced  it. 

Mr.   Strong:     I  beHeve  it  was  just  for  identification. 

Mr.  Carr:     I  think  it  was  in  evidence. 

The  Clerk:     It  was  in  evidence. 

The  Court:     All  right,  in  evidence. 

Mr.  Strong:     It  is  in  evidence.    Thank  you. 

May  I  pass  it  to  the  jury? 

The  Court:     Yes. 

(Document  passed  to  the  jury.) 

Mr.  Carr:  Is  there  any  objection,  Mr.  Strong,  as  to 
checks  of  that  kind,  substituting  a  photostatic  copy? 

Mr.  Strong:  No  objection  to  substituting  photostats 
of  any  documents  which  Mr.  Carr  wishes  to  have  photo- 
stated. 

Q.  Prior  to  June  30th  or  July  1,  1946,  as  I  under- 
stood, you  were  anxious  to  get  sugar  for  the  John  H. 
Ziegler   Company?    [419]  A.     Correct. 

Q.  And  you  had  not  gotten  any  sugar,  is  that  correct, 
for  the  John  H.  Ziegler  Company  during  May  or  June 
of  1946?  A.     I  didn't  so  testify. 

Q.     I  am  asking  you. 

A.  I  don't  believe  so,  Mr.  Strong.  If  there  were  any 
sugar  purchases  in  either  May  or  June,   1946 — 

Q.     Can't  hear  you. 

A.  Sorry.  If  there  were  any  sugar  purchases  in  May 
or  June  of   1946,  they  were  not  large. 

Q.  You  knew,  did  you  not,  that  you  could  not  get 
sugar  in  May  or  June,  1946,  without  a  ration  check, 
ration  currency?  A.     Yes. 

Q.  Was  not  that  the  reason  that  John  H.  Ziegler 
Company  did  not  get  the  sugar  you  wanted  in  May  or 
June,  1946? 
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Mr.  Carr:  I  object  to  that  as  being  argumentative, 
your  Honor. 

The  Court:     I  think  it  is.    Sustained. 

Q.     By  Mr.  Strong:     What  was  the  reason? 

Mr.   Carr:     That  is   the   same   question,   your   Honor. 

The  Court:  The  same  question.  I  will  sustain  the  ob- 
jection. 

Q.  By  Mr.  Strong:  You  said  that  you  wanted  sugar 
for  the  John  H.  Ziegler  Company  in  May  and  June,  1946? 

A.     Yes.  [420] 

Q.     You  did  not  buy  any?  A.     Yes. 

Q.     You  bought  some? 

A.  Mr.  Carr — Mr.  Strong,  I  am  sorry — I  answered 
that  question  just  a  moment  ago.  I  don't  recall  definitely 
any  sugar  being  purchased  in  May  or  June  of  1946. 

Q.     What  was  the  reason? 

Mr.   Carr:     Well,  now,  I — 

The  Court:  I  think  he  said  he  does  not  recall  hav- 
ing purchased  any. 

Mr.  Strong:  I  submit,  your  Honor,  that  the  witness 
testified  on  direct  that  during  these  months  he  was  in 
need  of  sugar  for  the  John  H.  Ziegler  Company  and  was 
trying  to  make  arrangements  to  get  some  when  rationing 
went  ofif. 

The  Court:     Yes,  he  said  that. 

Mr.  Strong:  I  am  asking  him  why  he  did  not  buy  any 
actually  in  May  and  June,  1946. 

The  Court:  Well,  I  will  let  him  answer.  I  do  not 
think  it  is  very  material.    You  may  answer  it. 

The  Witness:  Because  in  May  and  June,  1946,  the 
OPA  vv-as  still  in  existence.    Points  were  then  required. 


United  States  of  America  403 

(Testimony  of  Paul  J.  Ziegler) 

On  July  1st  the  OP  A  was  not  in  existence.    Points  were 
not  required. 

Mr.  Strong:     No  further  questions. 

Mr.  Cam     Did  I  understand  you  are  finished? 

Mr.  Strong:     Yes,  sir.  [421] 

Redirect  Examination 
By  Mr.  Carr: 

Q.     Mr.  Ziegler,  will  you  please  explain  this : 

Your  name  appears — I  think  the  jury  has  those  ex- 
hibits, but  I  will  refer  to  them  generally. 

In  two  or  three  instances  your  name  appears  where  the 
word  "partner"  appears  after  your  signature. 

Can  you  give  us  the  explanation  for  your  putting  the 
word  "partner"  on? 

A.  There  w-ere  several  reasons  why  the  word  "part- 
ner" appears. 

Q.     Well,  please  give  them  to  us. 

A.  The  principal  reason  is  that  the  OPA  has — had, 
rather, — a  great  number  of  regulations,  a  lot  of  which 
were  enforced  by  clerks  in  the  various — originally  the 
local  boards  and  thereafter  the  district  office.  A  lot  of 
these  papers  which  were  required  to  be  filed  had  to  be  filled 
in  on  a  line  below  which  there  was  a  designation  of  title; 
so  that  something  had  to  be  put  in  there. 

I  chose  the  word  "partner"  in  order  to  avoid  having  to 
go  back  and  forth  to  explain  to  the  clerk  or  clerks  that 
another  title  which  I  might  have  given  myself  was  suffi- 
cient to  warrant  the  filing  of  the  particular  paper  in  mind. 

You  will  understand  that  these  papers  which  are  refer- 
red to  here  are  only  in  part  of  a  stack  which  would  prob- 
ably be  as  [422]  high  as  this  bench  filed  with  respect  to 
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various  OP  A  regulations  during  the  years  between  1943 

and  1946. 

Q.     Incidentally — pardon    me. 

A.  Pardon  me.  I  haven't  finished  my  answer,  Mr. 
Carr. 

There  is  another  reason  for  the  use  of  the  word  "part- 
ner." It  was  this:  that  the  manufacturing  business,  which 
had  theretofore  been  conducted  by  the  West  Coast  Supply 
Company,  was  taken  over  by  me,  that  is,  by  the  John  H. 
Ziegler  Company  which  is  a  partnership  of  my  father  and 
myself  on  February  1,  1944. 

From  that  time  on  I  was  a  partner  insofar  as  the  manu- 
facturing business  was  concerned.  And  all  of  these  papers 
relate  to  that  manufacturing  business. 

The  name  of  the  account,  insofar  as  the  OPA  was 
concerned,  was  never  changed.  And  it  was  never  chang- 
ed because  you  had  to  have  an  established  account  with 
the  sugar  refiners  in  order  to  buy  sugar  at  all  in  those 
days,  and  you  also  had  to  have  a  coincidence  between  the 
account  which  had  been  established  with  the  sugar  re- 
finers and  a  check  for  ration  points  which  you  gave  to 
them  so  that  the  name  of  the  account  with  the  OPA  was 
never  changed,  either  on  February  1,  1944,  or  thereafter. 
Had  it  been  changed,  I  wouldn't  have  been  able  to  buy 
sugar  with  points,  without  points  or  otherwise. 

Therefore,  on  those  papers,  for  yet  that  additional 
reason,  "partner,"  the  term  "partner"  appears.   [423] 

Q.  When  you  first  went  down  to  the  West  Coast 
Supply  Company  I  believe  you  testified  you  went  down 
more  or  less  in  the  capacity  of  a  lawyer? 

A.     Principally,  yes. 
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O.  How  much  of  your  time,  say,  during  the  latter 
part  of  1943  did  you  give  to  the  work  on  OP  A  and  other 
such  matters?    What  portion  of  your  time? 

A.  Well,  during  that  period  about  half  my  time  was 
divided  between  working  for  the  OPA  itself  as  a  volun- 
teer board  member  and  the  other  half  working  for  the 
West  Coast  Supply  Company. 

Mr.  Carr:  I  would  hke  at  this  time  to  offer  in  evi- 
dence Defendants'  Exhibit  A  for  identification  which  is  a 
registration  of  retailers  and  wholesalers.  This  came  from 
the  OPA  files,  if  your  Honor  please. 

Mr,  Strong:  I  will  stipulate  that  it  may  go  into 
evidence. 

The  Court:     In  evidence. 

Mr.  Carr:  And  also  the  same  applies  to  Exhibit  B 
for  identification. 

Mr.   Strong:     The  same  stipulation. 

The  Court:     In  evidence. 

The  Clerk:     Defendants'  Exhibits  A  and  B  in  evidence. 

(The  documents  referred  to  were  marked  Defendants' 
Exhibits  Nos.  A  and  B  and  introduced  in  evidence.) 

The  Court:     Pass  them  to  the  jury.   [424] 

(Documents  passed  to  the  jury.) 

Mr.  Carr:  I  should  like  also  to  pass  at  this  time  to 
the  jury  the  partnership  agreement,  which  is  Defendants' 
Exhibit  C. 

The  Court:     It  may  be  passed. 

Mr.  Carr:     Do  you  want  to  see  it? 

Mr.  Strong:  No.  I  just  want  to  make  sure  it  is  in 
evidence.    Yes. 

Mr.  Carr:  And  Exhibit  D  which  is  the  supplemental 
letter   of   partnership  agreement,   and  Exhibit  A  and   B 
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which  are  the  original  registration  forms  of  the  West 
Coast  Supply  Company. 

(Documents  passed  to  the  jury.) 

Mr.  Cam     That  is  all. 

Mr.  Strong:  Just  one  or  two  more  questions,  your 
Honor. 

The  Court:     All  right. 

Recross   Examination 
By  Mr.  Strong: 

Q.  As  I  understand  it,  you  say  that  you  could  not 
get  any  ration  quota  for  the  John  H.  Ziegler  Company 
from  the  OPA? 

Mr.  Carr:  Well,  I  submit  that  that  is  a  matter  of  law. 
It  is  right  in  the  regulations  that  he  could  not. 

Mr.  Strong:  I  want  to  know  whether  he  was  able  to 
get  it. 

The  Witness:     I  will  be — 

Mr.  Carr :  Well,  your  Honor,  he  is  asking  for  a 
legal  [425]  opinion;  and  the  rules  which  provide  that 
he  could  not  get  it  are  in  Revised  Order  No.  3. 

Mr.   Strong:     I  will  reframe  the  question. 

Q.  Did  you  at  any  time  obtain  a  ration  quota  from 
the  OPA  for  the  John  H.  Ziegler  Company? 

A.     I  did  not. 

Q.  Did  you  at  any  time  obtain  a  sugar  ration  quota 
from  the  OPA   for  yourself:   Paul  Ziegler? 

A.     I  did  not. 

Q.  You  wanted  to  get  sugar  for  the  John  H.  Ziegler 
Company,  is  that  right?  A.     Correct. 

The  Court:     Yes,  he  said  that  many  times. 

Mr.  Strong:     Yes. 
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Q.  That,  as  I  understand,  was  the  reason  that  you 
put  the  word  "partner"  on  these  documents,  including 
Government's  Exhibit  39  in  evidence? 

Mr.  Carr:  I  submit  now  that  isn't  quite  accurate,  Mr. 
Strong. 

Mr.  Strong:  I  am  asking,  your  Honor.  The  witness 
can  correct  me,  I  believe. 

The  Court:  Yes.  It  does  not  contain  all  of  the  ex- 
planation, but  I  will  let  the  witness  answer  it. 

The  Witness :  May  I  have  the  question,  please,  Mr. 
Reporter?   [426] 

(Question  read  by  the  reporter.) 

The  Witness:  That  is  not  the  reason,  Mr.  Strong. 
The  reason  which  I  gave  you  and  which  you  may  be  re- 
ferring to  so  as  to  make  it  clear,  the  reason  that  in  these 
particular  exhibits  the  term  "partner"  appears,  that  is, 
one  of  the  reasons  that  it  appears,  is  that  in  1944,  as  of 
February  1,  1944,  when  the  John  H.  Ziegler  Company 
was  formed,  when  it  started  in  business  as  a  manufac- 
turer, the  John  H.  Ziegler  Company  was  entitled  to  have 
the  ration  point  account  of  the  West  Coast  Supply  Com- 
pany as  an  industrial  user  transferred  to  the  John  H. 
Ziegler   Company. 

There  were  various  reasons  why  that  was  not  done, 
one  of  which  was  that  if  the  account,  that  is,  the  OPA 
account  of  the  West  Coast  Supply  Company,  had  been 
transferred  to  me,  to  the  John  H.  Ziegler  Company,  then 
the  John  H.  Ziegler  Company  would  have  received  from 
the  OPA  ration  point  checks  for  its  allotments  as  they 
came  up  in  the  name  of  the  John  H.  Ziegler  Company. 
But  the  John  H.  Ziegler  Company  then  would  not  be  able 
to  buy  sug-ar  because  at  that  time  and  for  some  time  be- 
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fore  that  the  sugar  companies  were  not  selling  any  sugar 
to  anybody  who  was  not  an  established  account  of  the 
sugar  refiners  for  a  period  before  that.  And  they  also 
were  not  permitted,  or  thought  they  were  not  permitted, 
to  sell  sugar  to  any  account  different  than  the  account 
upon  which  the  check  for  the  points  which  they  got  was 
drawn. 

The  result  then  would  have  been  that  if  the  account, 
the  [427]  OP  A  account  of  the  West  Coast  Supply  Com- 
pany, had  been  transferred  to  the  John  H.  Ziegler  Com- 
pany, that  then  the  OPA  checks  and  the  ration  point  ac- 
count of  the  West  Coast  Supply  Company  would  have  all 
been  in  the  name  of  John  H.  Ziegler  Company;  and  the 
sugar  company  would  refuse  to  sell  me  any  sugar,  re- 
gardless of  what  points  they  got  at  all. 

Consequently,  the  account  was  not  changed  and,  there- 
fore, at  all  times  after  February  1,  1944,  all  of  these 
papers  which  pertained  to  the  accounts  of  the  West  Coast 
vSupply  Company  were  actually  the  proceedings  with  re- 
spect to  myself,  that  is,  the  John  H.  Ziegler  Company; 
and  accordingly  when  I  signed  the  ''West  Coast  Supply 
Company,"  one  of  the  reasons  that  the  name  "partner" 
appears,  outside  of  the  reason  that  that  is  the  only  kind 
of  designation  that  the  OPA  clerks  recognize,  is  because, 
in  my  view,  that  is  what  I  was;  I  was  a  partner  in  my 
own  manufacturing  business  with  my  father. 

Q.  By  Mr.  Strong:  But  these  documents  you  have: 
do  they  say  any  place  "partner — John  H.  Ziegler  Com- 
pany"? A.     No,  they  do  not. 

Q.  You  just  indicated  you  are  a  partner  of  West 
Coast  Supply  Company?  A.     Correct. 

Mr.  Strong:     That  is  all. 
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Mr.  Carr:     Just  a  moment.    I  don't  think  that — 
Mr.   Strong:     May   I   show   this   to   the  jury?    [428] 
The  Court:     Wait  a  minute. 

Mr.  Carr:  I  move  that  the  statement  of  Mr.  Strong 
be  stricken. 

Mr.  Strong:  I  don't  think  there  is  anything  wrong 
with  it. 

Mr.  Carr:  You  made  the  statement  that  'you  just 
indicated  you  were  a  partner  of  the  West  Coast  Supply 
Company." 

The  Court:  Well,  the  record  speaks  for  itself.  I  will 
strike  it  out  at  the  suggestion  of  Mr.  Carr. 

Mr.  Strong :     May  I  show  these  documents  to  the  jury  ? 

The  Court:     Yes. 

(Documents  passed  to  the  jury.) 

Mr.  Strong:     No  further  questions,  your  Honor. 

The  Court:     That  is  all. 

(Witness  excused.) 

Mr.  Carr:     Mr.  Schnieder. 

JOHN  B.  SCHNIEDER, 

a  witness  called  by  the  defendants,  being  first  duly  sworn, 
was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name? 

The  Witness:     John  B.  Schnieder,  S-c-h-n-i-e-d-e-r. 

Direct  Examination 
By  Mr.  Carr:   [429] 

Q.     Your  occupation,  Mr.  Schnieder? 
A.     Economic  consultant. 


410  Paul  J.  Ziegler  vs. 

(Testimony  of  John  B.  Schnieder) 

Q.     What  is  your  college  background? 

A.  Graduate  in  economics  from  the  University  of 
Chicago  and  also  doctor  in  economics  from  the  University 
of  California. 

Q.     What  do  you  call  yourself?   Consulting  economist? 

A.     That  is  right. 

Q.     Is  that  your  occupation  at  the  moment? 

A.     Yes,  it  is,  Mr.  Carr. 

Q.     How  long  has  it  been  your  occupation? 

A.  I  have  had  a  private  practice  for  slightly  over 
two  years. 

Q.     Prior  to  that  time  what  were  you  doing? 

A.  For  over  10  years  on  the  faculty  of  the  University 
of  CaHfornia. 

Q.  During  the  past  two  years  have  you  confined  your- 
self to  any  particular  subject  in  economics  or  just 
generally?  A.     Specialized  in  agriculture. 

Q.  Now,  I  will  ask  you  if  at  my  request  you  made 
certain  research?  A.     Yes,  I  did. 

Q.  Do  you  need  any  material  or  data  with  you  that 
you  may  refer  to  or  need  to  refer  to? 

A.  I  have  a  summary  table  of  information  here.  The 
balance  is  in  my  brief  case  should  I  need  it.   [430] 

Q.  Now,  I  ask  you  to  ascertain  for  me  and  for  pre- 
sentation to  the  jury  and  the  court  for  the  year  1946 
from  official  documents — and  you  can  specify  what  those 
documents  are — the  available  supply  of  sugar  for  con- 
sumption in  the  United  States  in  1946? 

Mr.  Strong:  I  object  to  that,  your  Honor.  I  don't 
think  it  makes  the  slightest  bit  of  difference. 
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(Testimony  of  John  B.  Schnieder) 

The  Court:     I  shall  hear  Mr.  Carr  on  it. 

Mr.  Carr:  Well,  my  point  is  simply  this,  your  Honor: 
that  we  are  going  to  offer  this  testimony  to  show  that  on 
July  1,  1946,  there  was  no  emergency,  to-wit,  therefore, 
no  authority  for  the  rationing  of  sugar  and  that  instead 
of  there  being  a  scarcity  of  sugar  there  was  ample  supply 
in  the  country  and,  therefore,  no  authority  for  the  ration- 
ing program  insofar  as  the  Third  Revised  Ration  Order 
No.  3  is  concerned,  and  also  in  connection  with  our  argu- 
ment to  do  with  reconversion. 

Mr.  Strong:  If  your  Honor  please,  I  don't  think  that 
it  is  proper  to  attack  an  order  with  reference  to  sugar 
rationing  issued  by  introducing  any  evidence  on  a  col- 
lateral matter  in  a  criminal  proceeding.  It  has  nothing 
to  do  with  this  proceeding.  The  attack  upon  the  rationing 
order  is,  to  my  mind,  in  a  similar  class  as  attacking  the 
classification  by  a  draft  board  in  the  prosecution  with 
reference  to  failure  to  obey  its  orders,  and  it  cannot  be 
attacked. 

The  Court:  This  is  a  point  to  which  I  have  not  given 
any  [431]  consideration,  and  I  should  like  to  hear  an 
argument  on  it. 

Mr.  Carr:     I  did  not  hear  your  Honor. 

The  Court :  I  think  that  is  a  point  to  which  I  have  not 
given  any  consideration,  and  I  should  like  to  hear  some 
argument  on  it. 

Mr.   Carr:     Very  well,  sir. 

The  Court:     Because  it  is  new. 

Ladies  and  gentlemen  of  the  jury,  it  is  now  10  minutes 
to  12:00.  You  will  remember  the  admonition  I  have  here- 
tofore given.    You   will   not  discuss   the   matter   among 
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yourselves  or  permit  anyone  to  discuss  it  in  your  presence. 
You  will  not  form  nor  express  any  opinion  as  to  the  mer- 
its of  the  controversy  until  it  is  finally  submitted  to  you 
under  the  instructions  of  the  court. 

You  will  return  here  at  2:30  so  that  I  can  hear  an 
argument  on  this  question  that  is  now  before  the  court. 

You  may  be  excused  until  2:30. 

Gentlemen,  you  will  return  at  2:00  o'clock. 

(Whereupon,  at  11:50  o'clock  a.m.  a  recess  was  taken 
until  2:00  p.m.  of  the  same  day.)    [432] 

Los  Angeles,  California,  February  7,  1947,  2:00  P.M. 

(The  following  proceedings  were  had  in  the  absence  of 
the  jury:) 

The  Court:     Mr.   Cross,  call  the  calendar. 

The  Clerk:  Yes,  your  Honor.  No.  19,106,  Criminal, 
United  States  v.  West  Coast  Supply  Company  and  Paul 
J.  Ziegler  for  further  trial. 

Mr.   Strong:     Ready  for  the  Government. 

Mr.    Carr:     Ready   for   the   defense. 

The  Court:  Mr.  Carr,  I  should  like  about  15  minutes 
to  give  me  the  theory  on  the  question  that  was  before  the 
witness  and  the  introduction  of  the  testimony  which  you 
proposed  to  offer. 

Mr.  Strong:  May  the  record  show  the  defendant  is 
in  court,  your  Honor? 

The  Court:     Yes,  the  defendant  is  in  court. 

Mr.  Carr:  I  shall  try  to  do  it  in  15  minutes,  your 
Honor. 

The  Court:  I  want  your  theory.  I  want  to  be  sure  it 
is  in  the  record  what  you  propose  to  do. 

Mr.  Carr:  Yes.  First  I  must  refer  back  to  the  Sec- 
ond War  Powers  Act  which  provides  simply  that  when- 
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ever  the  President  is  satisfied  that  the  fulfillment  of 
requirements  for  defense  of  the  United  States  will  result 
in  a  shortage  in  the  supply  of  any  material  or  any  facil- 
ities for  defense  or  for  [433]  private  account,  he  may 
allocate  such  material. 

Now,  the  theory  is  that  that  is  the  specific  limitation 
by  Congress  giving  to  the  President  the  power  to  allocate 
materials  for  the  defense  of  the  United  States,  and,  of 
course,  based  on  a  shortage. 

Our  theory  is  this:  that  the  power  no  longer  exists. 
It  is  not  in  defense  of  the  United  States,  and  further  we 
oiTer  to  show  by  statistical  information  taken  from  official 
documents,  to-wit,  mainly  the  Agricultural  Department 
official  journal  showing  in  very  succinct  terms  that  there 
was  no  shortage  actually  of  sugar  in  the  United  States. 
In  fact,  there  was  more  for  per  capita  use  than  was  need- 
ed and  that  the  emergency  no  longer  existed.  It  was  not 
needed  in  the  defense  of  the  United  States.  A  fortiori  the 
order  is  invalid. 

He  cannot  be  prosecuted  at  this  time.  The  ration  or- 
ders, which  are  based  upon  that  power,  are  invalid. 

I  might  point  this  out  to  your  Honor:  that  Judge 
Mathes  had  a  case  the  other  day  in  which  he  denied  bail. 
This  same  point  was  raised,  and  the  matter  was  taken  to 
the  Circuit  Court  of  Appeals,  and  they  granted  bail  and 
said  there  was  a  substantial  matter  to  pass  upon. 

This  was  the  specific  point  that  was  raised,  that  is,  the 
emergency  had  terminated  with  respect  to  allocation  of 
sugar. 

One  other  case  I  should  like  to  point  out  to  your 
Honor —  [434]  it  will  take  a  moment — is  the  case  of 
Chastleton,  et  al,  v.  Sinclair,  et  al.,  1924,  68  Law. 
Ed.  841. 
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I  do  not  have  the  U.  S.  citation  at  the  moment.  I  can 
get  it  for  your  Honor. 

This  case,  I  think,  is  pretty  much  right  to  the  point 
involved  here.  This  was  an  appeal  from  an  order  dis- 
missing a  bill  for  injunction  filed  to  restrain  the  enforce- 
ment of  an  order  of  the  Rent  Commission  cutting  down 
rents  for  apartments  in  the  Chastleton  Apartment  house. 
The  order  was  made  August,  1922,  and  fixed  rates  from 
the  preceding  first  of  March.  Relief  was  sought  by  the 
bill  for  injunction  on  several  grounds,  the  most  important 
of  which  was  that  the  emergency  that  justified  inter- 
ference with  ordinarily  existing  private  rights  in  1919 
had  come  to  an  end  in  1922  and  no  longer  could  be  ap- 
plied consistently  with  the  5th  Amendment  of  the  Consti- 
tution. 

The  original  Act  of  October  22,  1919,  was  limited  to 
expire  in  two  years.  It  was  amended  to  continue  to  May 
22,  1922.  On  that  day  a  new  act  declared  that  the  emer- 
gency described  in  the  original  title  still  existed  and  re- 
enacted  the  Act  of  1919  to  continue  until  May  22,  1924. 

The  question  before  the  court  was  whether  conditions 
had  so  far  changed  as  to  affect  the  constitutional  applic- 
ability of  the  law.  The  court  reversed  the  order  of  the 
District  Court,  dismissing  the  bill  for  injunction  and  held 
that  a  law  [435]  depending  upon  the  existence  of  an 
emergency  or  other  states  of  facts  to  uphold  it  may  cease 
to  operate  if  the  emergency  ceases  or  the  facts  change, 
even  though  valid  when  passed,  and  that  the  increased 
cost  of  living  because  of  the  war  will  not  justify  the  en- 
actment of  a  statute  regulating  rents  when  the  emergency 
as  to  housing  conditions  created  by  influx  of  workers  to 
Washington  for  war  purposes  has  been  relieved  by  the 
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termination  of  the  war  and  by  the  building  of  additional 
houses. 

The  court  said  at  page  843: 

"We  repeat  what  was  stated  in.     .     ." 

And  I  skip  the  citations  of  cases. 

".  .  .  as  to  the  respect  due  to  a  declaration  of  this 
kind  by  the  Legislature  so  far  as  it  relates  to  present 
facts.  But,  even  as  to  them,  a  court  is  not  at  liberty 
to  shut  its  eyes  to  an  obvious  mistake,  when  the  validity 
of  the  law  depends  upon  the  truth  of  what  is  declared 
.  .  .  And  still  more  obviously,  so  far  as  this  declara- 
tion looks  to  the  future,  it  can  be  no  more  than  prophecy, 
and  is  liable  to  be  controlled  by  events.  A  law  depending 
on  the  existence  of  an  emergency  or  other  certain  state 
of  facts  to  uphold  it  may  cease  to  operate  if  the  emer- 
gency ceases  or  the  facts  change,  even  though  valid  when 
passed,     .     . 

"The  order,  although  retrospective,  was  passed  [436] 
sometime  after  the  latest  statute,  and  long  after  the  or- 
iginal act  would  have  expired.  In  our  opinion  it  is  open 
to  inquire  whether  the  exigency  still  existed  upon  which 
the  continued  operation  of  the  law  depended.  It  is  a 
matter  of  public  knowledge  that  the  government  has  con- 
siderably diminished  its  demand  for  employees  that  was 
one  of  the  great  causes  of  the  sudden  afflux  of  employees 
to  Washington,  and  that  other  causes  have  lost  as  much 
of  their  power.  It  is  conceivable  that,  as  is  shown  in  an 
affidavit  attached  to  the  bill,  extensive  activity  in  building 
has  added  to  the  ease  of  finding  an  abode.  If  about  all 
that  remains  of  war  conditions  is  the  increased  cost  of 
living,  that  is  not,  in  itself,  a  justification  of  the  act. 
Without  going  beyond  the  limits  of  judicial  knowledge, 
we  can  say  at  least  that  the  plaintiffs'  allegations  cannot 
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be  declared  offhand  to  be  unmaintainable,  and  that  it  is 
not  impossible  that  a  full  development  of  the  facts  will 
show  them  to  be  true.  In  that  case  the  operation  of  the 
statute  would  be  at  an  end." 

And  so  we  contend  here,  your  Honor,  that  if  the  basis, 
that  is,  under  the  Second  War  Powers  Act,  of  the  emer- 
gency does  no  longer  exist,  this  defendant  is  being  tried 
on  an  invalid  OPA  order. 

I  want  to  call  your  Honor's  attention  to  a  more  recent 
[437]  case  which  I  think  probably  is  applicable,  Gibson  v. 
United  States,  that  was  decided  just  recently,  and  I  am 
sure  your  Honor  has  probably  read  that  case. 

That  was  a  Selective  Service  case,  a  more  recent  Selec- 
tive Service  case,  in  which  the  old  question  came  out  about 
a  defendant's  not  being  allowed  to  test  in  a  criminal  trial 
the  matter  of  the  arbitrariness  of  the  order  which  re- 
quired him  to  be  inducted. 

In  that  particular  case  after,  you  will  remember,  the 
Falbo  case  and  the  Billings  case — those  various  cases — 
that  first  came  along,  the  Supreme  Court  in  which  case 
said  that  he  did  not  have  to  report  to  camp.  He  could 
make  that  defense  in  a  criminal  case.  In  other  words,  he 
could  raise  the  question  of  the  validity  of  the  order  of 
induction. 

We  have  here  a  defendant  who  is  charged  with  viola- 
tion of  an  order  which,  if  valid,  I  know  of  no  other  forum, 
your  Honor,  to  challenge  it  except  here. 

That,  in  substance,  is  our  position.  So  we  wish  to 
show  that,  in  fact,  there  was  no  emergency  so  far  as  the 
rationing  of  sugar  was  concerned  on  July  1,  1946,  at  the 
time  of  the  alleged  offense. 

The  Court:  The  control  is  still  in  effect  on  sugar,  is 
it  not,  still  being  rationed  today? 
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Mr.  Carr :     It  still  was  to  be  rationed,  yes,  your  Honor. 

The  Court:  But  it  is  being  actually  rationed,  is  it 
not?  [438] 

Mr.  Carr:     Physically,  yes. 

Mr.  Strong:  Your  Honor,  the  Government  rests  upon 
the  language  of  the  statute  itself. 

The  Second  War  Powers  Act,  Title  HI  50  U.S.C.A. 
Appendix,  633,  says: 

"That  whenever  deemed  by  the  President     .     .     ." 

Discretion,  I  may  interpolate,  obviously  is  vested  in  the 
President. 

Whenever  the  President  is  satisfied  that  the  fulfillment 
of  the  requirements  for  the  defense  of  the  United  States 
will  result  in  a  shortage  of  the  supply  of  any  material  or 
any  facilities  for  the  defense  or  for  private  account  or  for 
export,  the  President  may  allocate  such  material  or  facili- 
ties in  such  manner  upon  such  conditions  and  to  such 
extent  as  he  shall  deem  necessary  or  appropriate  in  the 
public  interest  and  to  promote  the  national  defense. 

As  your  Honor  has  pointed  out,  sugar  is  still  being 
rationed.  The  President,  in  the  exercise  of  his  discretion, 
as  permitted  under  the  Second  War  Powers  Act,  has 
deemed  that  sugar  rationing  should  continue. 

I  respectfully  submit,  in  view  of  the  fact  that  the 
President  has  made  such  a  determination  through  offices 
duly  appointed  and  who  are  permitted  to  exercise  those 
powers  on  his  behalf,  that  question  cannot  be  tested  here. 

I  think  the  proper  forum — as  Mr.  Carr  says  he  doesn't 
[439]  know — is  the  Congress  of  the  United  States.  That 
is  the  place  where  a  question  should  be  addressed  to  re- 
voke the  President's  power  in  that  respect. 


418  Paul  J.  Ziegler  vs. 

As  to  the  Gibson  case,  your  Honor,  the  Government 
does  not  question  the  fact  that  arbitrariness  can  always  be 
challenged  in  a  Selective  Service  proceeding. 

The  Court:  What  is  the  citation,  Mr.  Carr,  of  the 
Gibson  case?     I  do  not  have  it  in  front  of  me. 

Mr.  Carr:  I  have  the  advance  sheet.  Let  me  see  if 
I  can  give  it  to  you. 

The  Court:     If  you  can,  give  me  the  date  of  it. 

Mr.  Carr:     It  is  91  Law.    Ed. 

The  Court:     I  have  that. 

Mr.  Carr :  Of  volume  4  at  page  282.  It  is  the  October 
term,  your  Honor. 

The  Court:  That  is  very  interesting  and  is  a  very 
new  question  as  far  as  this  court  is  concerned. 

Most  all  of  the  other  questions  have  been  presented  in 
various  forms,  but  this  one  is  entirely  new. 

Is  there  any  decision  in  any  of  the  courts  that  either 
the  Government  or  the  defendant  has  found  with  refer- 
ence to  a  ruling  on  this  particular  question  of  the  sugar 
rationing?     Has  it  been  raised  in  any  court? 

Mr.  Strong:     I  don't  know  of  any,  your  Honor. 

Mr.  Carr:  You  mean  with  respect  to  the  emer- 
gency?  [440] 

The  Court:     Yes. 

Mr.  Carr:  I  don't  think  there  is  any  decision  on  it 
so  far  as  I  know.  Judge  Mathes  decided  the  other  way, 
but  the  Circuit  Court  of  Appeals  overruled  him  on  the 
bail  and  held  it  was  a  substantial  question  and  granted 
the  bail.     But  that,  of  course,  is  not  a  final  determination. 

The  Court:  Well,  the  Circuit  Court,  as  you  know 
from  your  experience  as  United  States  Attorney — and  this 
may  be  stated  in  the  absence  of  the  jury — grants  bail  in 
every  case. 
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Mr.  Carr:     I  would  say  quite  a  number,  your  Honor. 

The  Court:  I  do  not  know  where  they  have  denied  it 
where  bail  has  been  asked  for. 

This  is  no  reflection  on  the  court.  Their  duty  is  to 
perform  their  function  the  same  as  this  court,  but  my 
experience  is  that  in  every  case  of  which  I  know  every 
request  for  bail  has  been  granted.  And  I  think  they  take 
the  view  that  this  court  does :  that  it  is  a  new  and  novel 
and  very  interesting  question. 

Let  us  go  one  step  further.  Suppose  this  court  should 
hold  that  that  was  a  proper  defense?  The  defendant 
would  then  call  experts  on  the  economic  conditions  in  the 
country,  not  only  as  to  sugar,  but  I  think  the  scope  should 
be  a  little  wider  and  include  other  economic  problems  with 
reference  to  supply  and  demand. 

It  should  also  include,  I  imagine,  commitments  that  we 
have  [441]  outstanding  that  the  court  could  not  ignore 
with  other  nations  during  this  world  situation  of  famine 
which  is  still  a  part  of  the  war  program. 

Is  it  necessary  to  go  into  all  those  questions?  Then  it 
would  be  necessary  for  the  Government  to  attempt  to  meet 
that  issue,  if  the  Government  could  meet  it,  by  calling  a 
number  of  experts  to  show,  if  they  could,  a  rebuttal  of 
what  the  defendant  contends.  It  would  open  up  a  very 
wide  field  of  inquiry  before  this  court. 

We  all  know  that  Congress  spent  weeks  on  these  ques- 
tions before  the  Committees  of  the  Senate  and  the  House, 
investigating  these  matters  and  in  determining  these 
powers. 

Would  we  be  then  invading  the  province  of  congres- 
sional legislation  in  determining  that  economic  question, 
not  only  of  sugar,  but  of  course  sugar  is  tied  in  with  all 
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of  the  other  controls,  some  of  which  have  been  abandoned 
and  others  of  which  have  not? 

That  is  a  very  broad  question.  I  am  very  pleased  to 
have  it  presented  because,  as  I  say,  it  is  new;  and  the  de- 
fense should  present  all  of  its  defenses  and  complete  its 
record  so  if  this  court  is  wrong,  this  court  will  be  re- 
versed. 

I  am  going  to  sustain  the  objection  of  the  Government, 
and  I  am  going  to  ask  Mr.  Carr  in  the  absence  of  the  jury 
to  make  an  offer  of  proof  because  I  regard  this  question 
new  and  very  important.   [442] 

Mr.  Carr:     Shall  I  make  that  offer  now,  your  Honor? 

The  Court:     Yes. 

Mr.  Carr :  At  this  time  the  defendant,  Paul  J.  Ziegler, 
offers  to  prove  by  the  witness  who  was  just  on  the  stand, 
Dr.  Schnieder — this  will  be  very  brief,  your  Honor. 

The  Court:  No,  make  it  as  fully,  Mr.  Carr,  as  you 
feel  necessary. 

Mr.  Carr:  I  think  it  will  only  take  about  three  min- 
utes. 

The  Court:     All  right. 

Mr.  Carr:  (Continuing) — that  the  available  supply  of 
sugar  for  consumption  in  the  United  States  in  1946  was 
substantially  as  follows,  and  if  I  may  I  shall  just  read 
from  a  sheet  here  and  give  the  facts. 

Mr.  Strong:  May  I  suggest,  your  Honor,  that  I  have 
no  objection  to  counsel's  introducing  that  sheet  as  part  of 
his  offer  of  proof. 

The  Court:  Well,  state  enough  of  it,  Mr.  Carr,  in  the 
record  so  that  we  can  connect  it  up,  then,  with  whatever 
summary  you  have. 

Mr.  Carr:  Yes,  your  Honor.  It  is  understood,  of 
course,  that  I  am  offering  to  prove  that  by  the  witness? 
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The  Court:     Yes. 

Mr.  Carr:  And  I  am  now  just  making  the  offer  of 
proof  as  follows: 

That  the  requirements  are  based  upon  a  1935-39  aver- 
age [443]  per  capita  consumption  of  96.5  pounds  of  re- 
fined sugar  for  a  population  of  139,028,300.  That  figure — 

The  Court:     What  is  the  per  capita,  Mr.  Carr? 

Mr.  Carr:  139,028,300.  That  evidence  would  show 
that  it  was  arrived  at  by  a  computation,  taking  the  official 
statistics  for  1946  but  scaling  it  down  just  slightly  to  try 
to  be  absolutely  accurate. 

The  requirements  based  on  that  1935-39  average  per 
capita  of  raw  sugar  was  7,173,860  tons.  Reduced  to 
refined  sugar,  it  was  6,708,115  tons. 

On  a  per  capita  percentage  basis,  the  requirements  of 
raw  sugar  were  103.2  pounds  per  person;  on  a  refined 
basis,  96.5  pounds  per  person. 

In  1946  the  actual  consumption  of  raw  sugar  was 
5,645,913  pounds. 

The  refined  actual  consumption,  that  is,  tons — and  I 
am  speaking  with  reference  to  short  tons — was  5,276,554 
tons;  actual  consumption  per  capita,  raw,  81.2  pounds 
per  person;  actual  consumption  on  a  refined  basis,  75.9 
pounds  per  person. 

We  offer  to  prove  that  the  evidence  will  show  as  to  raw 
sugar  not  used  of  the  total,  which  we  will  call  a  deficit, 
was  1,527,947  tons. 

As  refined  sugar  that  would  show  that  there  was,  in 
addition  to  actual  consumption,  or  a  deficit,  1,431.561 
tons,  or  per  capita  there  was  22  pounds  of  raw  sugar 
which  was  not  [444]  used,  available  but  not  used. 

Of  the  refined  sugar  there  was  20.6  pounds  per  capita 
on  the  same  basis.     That  is  the  refined. 
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Now,  the  controlled  coupon  sugar  allocated  to  other 
countries  but  controlled  by  the  United  States  was  1,619,000 
pounds — that  is  raw — and  1,513,084  pounds  refined.  That 
represents  23.3  per  capita,  that  is,  on  a  pound  basis  in 
raw  sugar;  and  21.8  pounds  per  person  on  a  refined  sugar 
basis. 

Now,  adding  those  figures  that  I  have  just  read  to  the 
actual  consumption,  which  was  on  raw  sugar,  5,645,913 
tons,  you  get  a  total  of  7,264,913  tons  of  raw  sugar 
which  were  available.  On  the  refined  basis  you  add  the 
above  figure  of  actual  consumption  heretofore  given  of 
5,276,554  tons,  and  you  get  a  total  of  6,789,638  tons 
which  was  available  for  consumption. 

On  a  per  capita  basis  you  add  the  same  percentage  in 
the  same  way;  your  Honor;  and  on  a  raw  basis  you  show 
available  for  consumption  104.5  pounds  per  person. 

You  show  on  a  refined  basis  there  was  available  97.7 
pounds  per  capita. 

Now,  just  one  further  break-down  and  we  have  finished. 

If  you  add  the  U.  S.  consumption  and  the  U.  S.  con- 
trolled coupon  sugar,  you  have  a  total  of  7,264,913  pounds 
which  gives  you  a  total  available  to  the  United  States  of 
7,577,424  tons — that  last  statement  should  have  been  tons 
of  raw  sugar. 

The  Court:     Tons  for  both?  [445] 

Mr.  Carr:     Yes. 

The  Court :     All  right. 

Mr.  Carr:  And  if  you  add  the  refined  tons  on  the 
same  basis,  that  is,  6,789,638,  you  get  a  total  tonnage  of 
refined  sugar  available  in  1946  of  7,081,705  tons.  And 
if  you  add  your  percentages,  you  find  that  you  have  avail- 
able per  capita  in  the  United  States  in  1946  109  pounds 
of  sugar  per  person,  that  is,  raw,  or  on  a  refined  basis 
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you   have    101.9   pounds   of    refined    sugar    available   per 
person. 

These  figures  were  based  upon  data  taken  from  the 
1945  Agricultural  Statistics,  Bureau  of  Agricultural 
Economics  of  the  United  States  Department  of  Agricul- 
ture, page  93;  and  all  of  the  facts  or  all  of  the  data 
would  be  submitted  as  having  been  obtained  from  the 
official  journals  or  departmental,  I  suppose,  reports  by  the 
Bureau  of  Foreign  and  Domestic  Commerce  and  the 
United  States  Department  of  Commerce  and  the  Agri- 
cultural   Department. 

I  do  not  think  I  need  designate  each  one  of  those. 

So  that  the  proof,  we  would  hope  to  present,  would  be 
to  the  effect  that  while  there  was  only  75.9  pounds  per 
person  used  in  the  United  States  in  1946,  there  was  ac- 
tually available  101.9  pounds,  showing  that  there  was  no 
actual  shortage  of  sugar. 

Mr.  Strong:     May  I  see  that  a  moment,  Mr.  Carr? 

Mr.  Carr:  I  want  to  add  about  four  other  figures, 
your  [446]  Honor. 

The  Court:     All  right. 

Mr.  Carr:  I  think  I  will  just  take  two  years  instead 
of  taking  several  years. 

I  should  also  like  to  oft'er  to  prove  that  in  1944  the 
total  beet  and  cane  sugar  production  for  use  in  the  United 
States— that  is  194^1 — was  7,635,000  tons; 

That  in  1946  the  production  for  use  in  the  United 
States  w^as  7,835,000  tons;  and  that  in  1947 — no,  that  is 
after. 

The  Court:     You  could  not  have  1947  yet. 

Mr.  Carr:  I  meant  on  the  basis  of  the  first  few- 
months,  but  I  won't  offer  that. 
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The  estimated  consumption,  estimated  United  States 
consumption,  by  civilians  and  use  by  military  and  war 
services,  Lend-Lease  and  other  exports — I  will  just  take 
two  years — were  as  follows: 

1944  it  was  7,513,000  tons,  whereas  in  1946  it  was  only 
5,565,000  tons. 

One  other  thing,  your  Honor,  one  further  break-down: 

We  expect  to  prove  that  in  1944  civilian  use,  tons  of 
sugar,  was  6,158,000  tons,  and  other  uses,  which  includes 
mostly  the  military,  Lend-Lease  and  what  not — it  is  all 
military — would  be  1,355,000  tons;  and  for  1946  the 
civilian  use  was  5,400,000  tons,  but  for  other  use  165,000 
tons. 

Mr.  Strong:  The  Government  objects  to  the  entire 
offer  [447]  of  proof,  your  Honor. 

Mr.  Carr:     Well,  that  has  already  been  sustained. 

The  Court:  Yes.  But  we  have  the  record  complete 
and  the  record  shows  that  the  Government  objects. 

Call  the  jury. 

Will  counsel  give  me  now  about  how  much  more  time 
for  evidence,  both  rebuttal  and  defense? 

Mr.   Carr:     We  are  just  about  through,  your  Honor. 

The  Court :     How  much  more  time  ? 

Mr.  Carr:     Very  few  minutes. 

The  Court:     And  rebuttal? 

Mr.  Strong:     A  very  few  minutes  for  rebuttal. 

Mr.  Carr:  Before  you  bring  the  jury  in,  your  Honor, 
if  you  will  give  me  about  a  minute,  we  might  save  time. 

(Brief  pause  in  the  proceedings.) 

Mr.  Carr:  I  think  we  could  save  time  at  this  moment 
and  rest  the  defendant  Paul  J.  Ziegler's  case,  and  I  should 
like  to  present  some  motions,  your  Honor. 
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The  Court:     All  right. 

Mr.  Strong:     Before  the  rebuttal,  your  Honor? 

Mr.  Carr:     Yes,  certainly. 

Mr.  Strong:  I  have  no  objection.  I  am  just  inquir- 
ing. 

The  Court :     The  case  is  not  in  yet. 

Mr.  Carr:     Well,  I  want  to  renew  my  motion. 

The  Court:  Oh,  yes,  I  shall  give  you  plenty  of 
time.    [448] 

Mr.  Carr:  Now,  at  this  moment  I  am  not  sure  about 
the  new  rules,  your  Honor.  You  know  when  we  travel 
from  one  set  of  rules  to  a  new  set  of  rules,  a  lawyer  can 
very  easily  make  a  mistake. 

The  Court:     Yes. 

Mr.  Carr:  The  old  practice  was  that  you  had  to  re- 
new your  motion  at  the  end  of  the  defendant's  case. 

Now,  just  in  an  abundance  of  precaution,  I  want  to  re- 
new the  motions  which  I  have  heretofore  made  and  move 
the  court  to  enter  an  order  or  judgment  of  acquittal  as  to 
both  of  these  defendants  on  each  and  every  count  of  the 
information. 

Now,  I  won't  at  this  moment,  if  you  do  not  want  me  to, 
recap  some  of  the  problems.  But  I  certainly  do  want  to 
insist,  that  in  view  of  the  position  of  the  case,  that  the 
West  Coast  Supply  Company  certainly  ought  to  go  out  at 
this  time  because  there  is  no  evidence  to  support  convic- 
tion if  the  jury  brought  in  a  conviction  in  the  case  of  the 
West  Coast  Supply  Company.  And  the  rebuttal  can 
rebut  nothing,  but  at  this  moment  I  think  that  at  least  we 
ought  to  dispose  of  that  and  I  should  like  the  privilege 
of  renewing  the  objection,  I  mean  the  motion,  even  if 
there  was  rebuttal. 
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The  Court:  Oh,  I  shall  certainly  grant  that.  It  is  the 
opinion  of  the  court  that  the  motion  should  be  made  at  the 
conclusion  of  all  of  the  testimony,  but  out  of  an  abundance 
of  caution  it  is  well,  as  Mr.  Carr  has  done,  to  make  the 
motion  [449]  at  this  time. 

For  that  reason  they  will  be  denied  without  prejudice, 
and  the  defendant  may  renew  them  at  the  end  of  the  testi- 
mony. 

It  will  be  understood  that  all  of  the  objections  which 
the  defendants  have  made  at  the  close  of  the  Government's 
case  are  now  in  the  record  at  this  time. 

Mr.  Carr:     Yes. 

The  Court:     Overruled,  exception  allowed. 

Call  the  jury. 

(The  jury  returns  to  the  court  room  at  2:33  o'clock 
p.  m.) 

The  Court:     Stipulate  the  jury  is  present,  gentlemen? 

Mr.   Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court:     And  the  defendant  is  in  court? 

Mr.  Strong:     So  stipulated. 

The  Court:     Mr.  Carr? 

Mr.  Carr:  Yes,  I  do.  I  am  sorry.  I  thought  I  said 
it,  your  Honor. 

The  Court:     All  right. 

Mr.  Strong:     Does  the  defendant  rest? 

Mr.  Carr:     I  believe  we  stated  we  did,  yes. 

The  Court:  All  right.  Let  the  record  show  the  de- 
fendant rests. 

Mr.  Strong:     Mr.  Leland.  [450] 
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REBUTTAL 
ALBERT  F.  LELAND   (Recalled) 

a  witness  for  the  plaintiff,  having  been  previously  sworn, 
was  recalled  and  testified  further  in  rebuttal  as  follows: 

The  Court:     State  your  name,  please. 

The  Witness:     Albert  F.  Leland. 

The  Court:  You  have  been  sworn,  have  you  not,  Mr. 
Leland  ? 

The  Witness:     Yes,  sir. 

The  Court:     All  right,  proceed. 

Direct  Examination. 
By  Mr.  Strong: 

Q.     You  testified  in  this  trial  before? 

A.     Yes,  sir. 

Q.     And  you  represent  a  sugar  brokerage  house? 

A.  I  represent  a  brokerage  house  who  handles  sugar 
among  other  items. 

Q.     What  house  is  that  again? 

A.     Mailliard  &  Schmieden. 

Q.  During  June  and  July  of  1946  were  you  refusing 
to  sell  sugar  to  anybody  except  customers  already  on  the 
books  of  Mailliard  &  Schmieden? 

Mr.  Carr:  Objected  to  as  being  not  proper  rebuttal, 
immaterial,  no  proper  way  to  present  the  rebuttal  in  the 
case.   [451] 

The  Court:  In  view  of  the  testimony,  I  think  I  shall 
allow  the  witness  to  answer. 

The  Witness:  Will  you  state  that  question  again, 
please  ? 

The  Court:     Mr.  Reporter,  read  it,  please. 

(Question  read  by  the  reporter.) 
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The  Witness:  No,  we  were  not.  We  were  selling 
sugar  to  any  concern  we  could  do  business  with  that  had 
ration  evidence. 

Mr.  Strong:     That  is  all. 

Mr.  Carr:     That  is  all. 

The  Court:     That  is  all. 

Mr.  Carr :     Just  a  moment.    Just  a  moment. 

The  Witness:     I  beg  your  pardon. 

Cross  Examination. 
By  Mr.  Carr: 

Q.  You  were  not  even  selling  sugar  at  all,  were  you? 
You  were  a  broker? 

A.  Well,  we  are  sales  agents  for  Union  Sugar  Com- 
pany. 

Q.  When  you  say  that  you  were  not  selling  it,  why. 
all  you  did  was  act  as  an  agent  for  the  Union  Sugar 
Company  ? 

A.  We  were  the  sales  force  for  the  Union  Sugar  Com- 
pany in  Southern  California. 

Q.     And  you  say  now  you  would  sell  anybody  in  1946? 

A.  Anybody  that  I  knew  and  did  business  with  and 
had  ration  evidence.   [452] 

Q.  Why  did  you  write  "West  Coast  Supply  Co."  into 
that  check? 

A.  I  didn't  write  "West  Coast  Supply  Co."  into  that 
check. 

Mr.  Strong:     I  don't  think  that  is  proper,  your  Honor. 

The  Court:  That  is  proper.  If  anything  has  not  been 
cleared  up,  I  shall  permit  it  to  be  cleared  up. 

Mr.  Strong:     Yes,  sir. 
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Q.     By    Mr.    Carr:     Well,   you   remember    the   name 
''West  Coast  Supply"  was  put  in  on  the  check? 
A.     Yes,  sir. 
Mr.  Carr:     That  is  all. 
Mr.  Strong:    That  is  all. 
(Witness  excused.) 
Mr.  Strong:     Mr.  Barry. 

JAMES  R.  BARRY, 

a  witness  for  the  Government,  having  been  previously 
sworn,  was  recalled  and  testified  further  in  rebuttal  as 
follows : 

The  Clerk:     You  were  heretofore  sworn. 

The  Witness:     Yes. 

The  Clerk:     You  are  Mr.  Barry? 

The  Witness:     Barry. 

The  Court:     James  R.  Barry.  [453] 

Direct  Examination. 
By  Mr.  Strong: 

Q.     What  concern  do  you  represent? 

A.     Parrott  &  Company. 

Q.     You  testified  here  before?  A.     I  did. 

Q.  During  June  and  July,  1946,  was  your  concern 
refusing  to  sell  sugar  to  anybody  except  the  customers 
already  on  the  books? 

Mr.  Carr:  Objected  to  as  not  proper  rebuttal  for  the 
reason,  first,  that  there  is  no  testimony  in  the  record  by 
Mr.  Ziegler  to  that  effect  in  1946.  The  only  testimony  is 
with  reference  to  1943  and  '44. 

I  am  quite  sure  I  am  right  about  that.  He  is  rebutting 
something  that  never  existed  in  the  case. 
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The  Court:  Is  that  your  understanding  of  the  evi- 
dence ? 

Mr.  Strong:  No,  that  is  not  my  understanding  of  the 
evidence.  I  understood  Mr.  Ziegler  to  testify  as  to  the 
reasons  why  all  of  these  transactions  were  taking  place 
the  way  they  did  in  July,  1946,  was  that  the  only  way  that 
you  could  get  sugar  from  a  sugar  company  was  if  you 
were  an  old  customer  on  their  books  and  that  you  could 
get  it  any  other  way.  That  is  the  reason  he  put  the 
words  "Partner — West  Coast  Supply  Co." 

Mr.  Carr:  That  was  back  in  1944  when  he  put  the 
word   [454]   "partner"  on  there,  your  Honor. 

The  Court:  I  have  extensive  notes,  but  I  am  not  sure. 
It  will  not  be  difficult.  It  is  not  necessary  to  read  the 
evidence  on  this  one  point. 

Mr.  Strong:  I  may  save  time,  your  Honor,  by  stating 
that  if  counsel  will  stipulate  that  the  testimony  as  given 
applies  only  to  1945  or  some  period  before  July,  1946, 
I  will  withdraw  this  witness. 

Mr.  Carr:  I  don't  want  to  take  the  burden.  That  is 
my  recollection.  I  think  it  would  be  improper  for  me  to 
do  that.     It  is  my  understanding  of  the  testimony  it  was. 

The  Court:  All  right,  gentlemen.  It  won't  take  long 
to  find  it. 

(The  testimony  of  the  defendant  Paul  J.  Ziegler  was 
read  by  the  reporter  as  follows: 

"A.  .  .  There  is  another  reason  for  the  use  of  the 
word  'partner.'  It  was  this:  that  the  manufacturing  busi- 
ness, which  had  theretofore  been  conducted  by  the  West 
Coast  Supply  Company,  was  taken  over  by  me,  that  is, 
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by  the  John  H.  Ziegler  Company  which  is  a  partnership 
of  my  father  and  myself,  on  February  1,  1944. 

"From  that  time  on  I  was  a  partner  inso  far  as  the 
manufacturing  business  was  concerned,  and  all  of  these 
papers  relate  to  that  manufacturing  business.  The  name 
of  the  account,  insofar  as  the  OPA  was  concerned,  was 
never  [455]  changed;  and  it  was  never  changed  because 
you  had  to  have  an  established  account  with  the  sugar 
refiners  in  order  to  buy  sugar  at  all  in  those  days,  and 
you  also  had  to  have  a  coincidence  between  the  account 
which  had  been  established  with  the  sugar  refiners  and  a 
check  for  ration  points  which  you  gave  to  them  so  that 
the  name  of  the  account  with  the  OPA  was  never  changed 
either  on  February  1,  1944,  or  thereafter.  Had  it  been 
changed,  I  wouldn't  have  been  able  to  buy  sugar  with 
points,  without  points  or  otherwise.     .     .") 

Mr.  Carr:  That  is  it.  I  still  contend  that  I  am  right, 
if  that  is  it. 

The  Court:  Read  the  first  part  of  it.  It  might  give 
us  an  inkling. 

(The  record  referred  to  was  read  by  the  reporter.) 

The  Court :  Well,  that  does  answer  the  question  in  my 
opinion. 

Mr.  Strong:  Or  thereafter,  and  the  entire  question  is 
as  to  the  use  of  certain  documents  on  or  about  July  1st. 

The  Court:     Yes. 

Mr.  Strong :  In  explanation  of  why  the  John  H.  Zieg- 
ler Company  was  not  buying  sugar  and  did  not  have  any 
ration  stamps  this  entire  line  of  evidence  went  in,  and  in 
connection  with  that  this  witness  was  indicating  by  the 
answer  to  that  question  [456]  that  at  this  time  he  filed 
the  papers  or  at  any  time  thereafter  he  could  not  have 
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gotten  any  sugar  if  he  was  operating  and  buying  under 
the  name  of  John  H.  Ziegler  Company  and  that  is  why  he 
had  to  remain  under  the  name  of  "West  Coast  Supply 
Company."  That  is  why  he  says  he  never  changed  the 
name. 

I  want  to  show  that  you  could  buy  sugar  in  June  and 
July,  1946,  regardless  of  what  your  name  was  if  you  had 
ration  points  and  if  you  had  the  money.  And  it  did  not 
make  any  difference  whether  you  had  an  account  there 
or  not. 

The  Court:  But  I  think  the  defense  also  showed  that 
at  no  time  any  contention  was  made  that  the  John  H. 
Ziegler  Company  had  any  ration  points  as  a  company.  Is 
that  not  true? 

Mr.   Carr:     That  is  right. 

The  Court:  If  they  never  had  any  ration  coupons  as 
a  company,  they  could  never  have  purchased  any  sugar. 

Mr.  Strong :  Your  Honor,  as  I  understand  the  answer, 
he  was  giving  an  additional  reason  besides  the  ration 
points,  the  additional  reason  being  that  you  could  not  get 
sugar  if  you  were  not  an  established  account. 

I  want  to  show  that  you  could  get  sugar  in  June  and 
July,  1946;  and  that  if  the  John  H.  Ziegler  Company  had 
any  ration  points,  the  mere  fact  that  they  were  not  an 
established  account  would  not  have  prevented  them  from 
getting  sugar.     They  could  have  obtained  sugar. 

Mr.  Carr:  But  the  trouble  is  Mr.  Ziegler's  testimony 
says  [457]  "in  those  days."  Maybe  I  am  in  error,  but  as 
I  understand  it,  Mr.  Ziegler  was  talking  about  in  those 
days  back  in  1944.  There  is  no  indication  from  that  testi- 
mony that  he  was  referring  to  1946. 
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Counsel  is  now  trying  to  bring  that  time  up  to  1946 
and  then  rebut  it,  it  seems  to  me,  your  Honor. 

The  Court:     I  do  not  beUeve,  counsel,  that — 

Mr.  Strong:  Well,  I  will  accept  your  Honor's  ruling, 
of  course. 

The  Court:  I  believe  that  that  is  not  material,  and  the 
testimony  of  the  defendant  is  that  he  makes  no  claim  that 
the  John  H.  Ziegler  Company  at  any  time  had  any  ration 
points. 

Proceed  to  the  next  question. 

Mr.  Strong:     I  have  no  further  questions. 

Mr.  Carr:  May  I  move  to  strike  the  testimony  of  this 
witness  and  the  preceding  witness,  Mr.  Leland,  because  of 
your  Honor's  ruling,  because  the  other  witness's  testimony 
was  based  on  the  identical  proposition  as  to  the  confusion 
in  dates. 

Mr.  Strong:  Yes,  my  question  was  directed  toward 
the  understanding  of  the  evidence  and  the  testimony  of 
the  previous  witness  was  intended  to  cover  the  same  point 
that  I  am  covering  with  this  one.  If  your  Honor  strikes 
his  testmony,  the  other  should  go  out  also. 

The  Court :  The  motion  of  the  defense  shall  be  granted 
[458]  and  the  jury  instructed  to  disregard  the  testimony 
of  both  witnesses  who  have  appeared  on  the  stand  this 
afternoon.    That  is  all. 

Mr.  Strong:  At  this  time,  your  Honor,  without  re- 
newing my  grounds,  or  anything,  without  making  any 
further  statement,  I  move  to  apply  all  testimony  and  ex- 
hibits heretofore  introduced  against  Paul  Ziegler  also  as 
against  the  defendant  West  Coast  Supply  Company. 
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Mr.  Carr:  Do  I  need  to  state  the  grounds  for  my 
objection,  your  Honor? 

The  Court :  Just  a  moment.  I  want  to  find  out  where 
we  are  going  from  here  as  to  our  time. 

Mr.  Strong:     I  will  rest  at  this  point,  your  Honor. 

The  Court:  How  long  does  the  Government  and  how 
long  does  the  defense  wish  to  argue  the  case  to  the  jury? 
If  you  will  give  me  some  idea  of  that,  I  can  properly 
determine  the  time  for  the  balance  of  this  case. 

Will  the  Government  give  me  some  idea? 

Mr.  Strong:  I  would  say  about  45  minutes,  your 
Honor,  and  about  10  minutes  for  closing. 

The  Court:     You  want  about  45  minutes. 

Mr.  Carr,  what  do  you  feel  you  should  have  for  proper 
presentation  to  the  jury? 

Mr.  Carr:     Did  you  say  45  and  10? 

Mr.  Strong:     Yes.  [459] 

Mr.  Carr:     That  is  55. 

The  Court:  Yes,  that  is  one  hour,  we  will  say,  that 
the  Government  has  asked  for. 

Mr.  Carr:  I  don't  know  how  much  I  will  use,  your 
Honor.     I  want  to  have  some  leeway. 

The  Court:     I  want  it  properly  argued,  gentlemen. 

Mr.  Carr:  I  don't  want  to  crowd  myself  on  the  argu- 
ment. I  should  like  to  feel  free  to  have  at  least  an  hour 
and  a  half  to  an  hour  and  three-quarters.  I  doubt  if  I 
will  use  the  whole  time,  but  I  don't  want  to  be  perspiring 
under  any  last  minute  rush. 

The  Court:  What  I  am  trying  to  arrange,  gentlemen, 
is  to  get  the  arguments,  if  I  could,  all  in  one  session.  I 
dislike  to  break  up  the  arguments,  and  if  we  allowed  an 
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hour  and  a  half  on  each  side,  and  if  either  side  did  not 
take  up  an  hour  and  a  half,  we  could  get  the  arguments 
all  in  at  one  session. 

That  is  the  only  matter  with  which  I  am  concerned 
now:  to  arrange  the  time  for  the  finish  of  the  case. 

I  could  not  do  it  this  afternoon  without  having  just  part 
of  the  argument. 

Mr.  Carr:  Your  Honor,  I  had  some  additional  mo- 
tions, you  know. 

The  Court:  I  am  not  considering  those  at  all.  I  am 
just  considering  the  arguments  to  the  jury.   [460] 

Mr.  Carr:     I  see. 

Mr.  Strong:  Well,  I  don't  see  how  I  can  cut  oif  much 
time  from  the  45  minutes. 

I  always  find  that  if  I  say  30  minutes,  I  start  crowding 
myself  at  the  end;  and  sometimes  if  I  say  45  minutes,  I 
only  take  30.  There  is  some  elasticity  there.  But  it 
certainly  won't  be  more  than  35  or  40  minutes  for  the 
entire  thing. 

For  the  closing,  since  the  defense  is  taking  about  an 
hour,  I  should  have  at  least  10  minutes  in  closing. 

The  Court :  The  defense  has  asked  for  more  time  than 
that.  The  defense  has  asked  for  15  minutes  more  than 
I  thought  they  could  probably  conclude  the  argument  in. 

Mr.  Carr:     What  did  you  have  in  mind? 

The  Court:     An  hour  and  a  half. 

Mr.  Carr:  I  probably  could  do  it.  If  I  got  toward 
the  end,  your  Honor  would  be  tolerant? 

The  Court:  The  only  trouble  is  if  I  am  tolerant,  the 
other  side  will  want  me  to  be  tolerant,  too. 

Mr.  Carr:  I  shall  try  to  confine  myself  to  an  hour 
and  a  half.  I  am  sure  I  won't  go  over  an  hour  and  a 
half. 
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The  Court:  Lincoln  made  a  great  speech  in  12  min- 
utes. 

Mr.  Carr:  There  is  a  great  difference  between  myself 
and  Lincoln,  both  in  height  and  style. 

The  Court:  Well,  all  the  argument  will  take  some 
little  time  this  afternoon,  not  a  great  deal,  after  which 
I  think  we  [461]  should  take  up  the  instructions,  gentle- 
men. What  I  feel  is  the  most  expeditious  way  to  handle 
this  matter  is  to  have  the  jury  come  back  for  the  argu- 
ments and  get  them  into  one  session. 

Monday  morning,  of  course,  is  always  reserved  for  law 
and  motion  and  setting  of  cases  in  this  court.  It  is  a 
rather  crowded  calendar  usually.  That  takes  the  fore- 
noon. I  thought  the  jury  would  be  better  rested,  and  I 
should  like  to  have  the  arguments  then  Monday  afternoon 
and  instruct  the  jury  Tuesday  morning. 

Mr.  Carr :  I  think  that  would  work  out  very  well,  your 
Honor. 

Mr.  Strong:  That  is  satisfactory,  whatever  your 
Honor  says. 

The  Court:  Well,  we  shall  not  crowd  everybody  that 
much.  Otherwise  I  would  have  to  keep  the  jury  here 
until  6:00  o'clock  or  after,  and  I  do  not  like  to  impose  on 
the  jury  in  that  way;  and  I  see  no  necessity  for  it. 

The  other  matters  are  just  matters  of  law  until  we  get 
to  the  instructions. 

Then  we  will  agree  on  an  hour  and  a  half,  gentlemen, 
for  each  side.  You  do  not  have  to  take  all  of  that  time; 
but  if  you  do,  I  shall  permit  you  to  take  an  hour  and  a 
half  on  Monday  afternoon. 

Ladies  and  gentlemen  of  the  jury,  Saturday  is  a  vaca- 
tion day  in  the  courts.  Monday  morning  we  have  other 
matters  always  [462]  on  our  calendars,  what  we  call  law 
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and  motions,  and  matters  of  pleadings  to  be  discussed, 
bills  of  particulars  and  other  things  in  other  cases.  So 
the  lawyers  come  here  for  that  purpose. 

Therefore,  we  could  not  have  a  session  Monday  morn- 
ing. So  with  the  consent  of  the  Government  and  the 
defense,  at  the  suggestion  of  the  court  I  shall  call  you 
back  at  2 :00  o'clock  on  Monday.  I  think  it  perhaps  would 
be  better  at  1 :30  because  we  would  be  sure  to  get  the 
arguments  in  and  that  would  not  press  you  so  near  to 
5:00  o'clock. 

I  shall  call  you  back  when  we  recess  today,  which  we 
will  do  immediately,  at  1 :30.  The  balance  of  the  after- 
noon will  be  devoted  here  to  legal  matters  involved  in  the 
case  and  to  preparing  the  court's  instructions  for  you 
which  I  will  discuss  with  counsel  for  both  sides. 

The  recess  being  rather  long,  may  I  again  please  call 
your  attention  to  the  admonition  of  the  court.  You  will 
not  discuss  the  matter  with  each  other;  you  will  not  dis- 
cuss it  with  anyone  else  or  permit  anyone  to  discuss  this 
matter  in  your  presence,  and  particularly  you  will  not 
express  or  form  any  opinion  at  this  time  as  to  the  merits 
of  this  controversy,  which  side  is  right  or  wrong, 

I  particularly  emphasize  that  because,  as  I  said  in  the 
beginning  last  Tuesday,  the  arguments  of  counsel  are 
important.  One  counsel  may  call  your  attention  to  some 
exhibit  or  some  [463]  evidence  that  might  possibly  change 
your  view  of  some  part  of  the  evidence;  and  you  should 
not  make  up  your  mind  then  because  you  must  get  the 
law  that  applies  to  this  case.  Then  after  that  is  sub- 
mitted to  you  under  the  instructions  of  the  court,  it  is 
your  duty  then  to  determine  a  verdict  that  is  fair  to  both 
the  Government  and  to  the  defendant. 
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I  am  sure  you  will  keep  that  admonition  in  mind.  I 
mention  that  because  in  one  instance  we  were  trying  a 
land  case.  During  the  week  end  one  of  the  jurors  de- 
cided to  go  and  look  at  all  the  different  pieces  of  land, 
where  they  were,  and  get  people  to  tell  the  juror  about  the 
land  and  the  value  of  it. 

You  see,  that  violates  all  of  the  proper  procedure  in 
court  because  the  other  attorneys  have  no  way  of  knowing 
what  is  in  that  juror's  mind.  That  juror  absolutely  vio- 
lated a  direction  of  the  court. 

You  will  now  be  in  recess  until  1 :30  on  Monday  after- 
noon. 

(Whereupon,  at  3:00  p.  m.  the  jury  was  excused  to  re- 
turn at  1:30  o'clock  p.  m.  Monday,  February  10,  1947.) 

(The  following  proceedings  were  had  in  the  absence 
of  the  jury:) 

The  Court:  Is  there  any  objection  by  the  Government 
or  the  defense  to  the  statement  of  the  court? 

Mr.  Carr :     What  was  that,  your  Honor  ? 

The  Court:  Is  there  any  objection  to  the  statement  of 
the  court?  [464] 

Mr.  Carr:     No,  your  Honor. 

Mr.  Strong:     None,  your  Honor. 

The  Court:     All  right. 

Mr.  Strong:  In  connection  with  the  motion  I  just 
made,  may  I  just  say  a  few  words? 

The  Court:     Yes. 

Mr.  Strong:  I  know  the  view  which  your  Honor  has 
already  expressed  in  this  matter,  but  I  should  like  to  add 
these  thoughts  with  the  hope,  of  course,  that  they  will 
cause  your  Honor  to  change  his  view. 
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The  concepts  of  responsibility  of  partners  to  each  other, 
one  for  the  acts  of  the  other,  whether  they  be  civil  or 
criminal,  should  have  no  place  in  the  consideration  of  this 
motion  whatsoever  for  this  reason:  that  the  ordinary 
concept  of  partnership  simply  recognizes  that  the  only 
individuals  who  can  do  any  acts  are  the  humans,  the  part- 
ners. The  name  is  simply  a  fictitious  name  used  to 
describe  the  group  which  is  operating  as  a  partnership. 

However,  where  the  statutes,  as  in  the  case  of  the 
Second  War  Powers  Act,  specifically  provide  that  a  part- 
nership is  an  entity  for  the  purposes  of  violation  or  action 
in  any  way  that  a  person  under  this  law  can  be  a  partner- 
ship, that  places  the  partnership  entity,  which  is  known 
here  as  the  West  Coast  Supply  Company,  in  precisely  the 
same  category  as  though  it  were  a  corporation  under  or- 
dinary law.  And  here  where  there  are  three  [465]  in- 
dividuals as  partners,  there  are  not  only  three  persons 
who  can  violate  the  law,  but  there  are  four,  each  of  the 
individuals  being  one  of  the  persons  and  the  partnership 
separately  and  apart  from  the  three  persons  being  another 
individual  who  can  violate  that  law. 

If  the  partnership  as  an  entity  can  violate  the  law  with- 
out regard  to  the  acts  of  the  partners,  then  obviously  it 
is  the  act  of  some  other  person  who  can  cause  that  viola- 
tion since  the  partnership  can  perform  no  act  of  its  own 
except  through  an  human  agency;  and  that  would  be  an 
agent  or  anyone  acting  on  behalf  of  the  partnership. 

The  same  rules,  as  I  said,  should  apply  here  in  deter- 
mining criminal  liabilities  as  applied  to  corporations  and 
for  exactly  the  same  reasons.  The  corporation  as  an  en- 
tity cannot  act  through  the  agency  of  some  individual, 
and  of  course  I  need  not  go  into  the  law  as  to  the  holding 
of  a  corporation  guilty  for  the  act  of  the  various  mana- 
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gerial  officers  and  various  supervisory  officers,  as  well  as 
the  acts  of  the  directors. 

Here  the  partners  are,  in  effect,  as  far  as  this  statute 
is  concerned  and  as  far  as  criminal  liability  is  concerned, 
in  my  opinion,  in  no  different  place  than  the  stockholders 
of  a  corporation.  The  mere  fact,  of  course,  that  a  stock- 
holder of  a  corporation  did  not  authorize  the  act  of  one 
of  the  agents  of  the  corporation  has  absolutely  no  relation 
to  the  question  of  whether  the  corporation  is  itself,  as  an 
entity,  guilty  of  [466]  a  criminal  offense  when  that  act, 
whatever  it  is,  which  is  the  offense  committed,  is  by  a 
responsible  agent  of  that  corporation. 

So  that  here  in  my  opinion  we  have  the  same  sort  of 
situation.  We  have  the  partnership,  West  Coast  Supply 
Company,  a  separate  entity  and  standing  on  a  par  and  on 
the  same  footing  for  the  purpose  of  determining  criminal 
liability  as  does  a  corporation.  And  I  think  the  only 
question  to  be  considered  is  whether  the  acts  of  Paul 
Ziegler  are  the  acts  of  the  entity.  West  Coast  Supply 
Company,  just  as  would  be  considered  the  acts  of  any 
managing  officer  or  of  any  official  of  a  corporation  the 
acts  of  the  corporation  itself. 

If  your  Honor  agrees  to  view  the  question  in  that  light, 
then  I  submit  that  the  evidence  here  is  sufficient  to  show, 
at  least  it  is  sufficient  to  go  to  the  jury  to  have  the  jury 
determine  as  to  whether  or  not  the  acts  of  Paul  Ziegler 
were  the  acts  of  a  person  who  had  definite  managerial 
and  supervisory  and  official  capacity  to  act  on  behalf  of 
the  entity,  West  Coast  Supply  Company;  and  if  they  de- 
termine it  in  the  first  instance  that  his  acts  are  such  as 
could  be  binding  upon  a  separate  entity,  then  they  should 
determine  whether  his  acts  are  acts  of  a  violator  of  the 
law,  in  which  case  the  entity  is  criminally  responsible. 
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The  Court:  I  have  given  this  matter  very  serious  con- 
sideration, when  the  matter  was  presented  before,  and 
stated  my  [467]  view  of  the  law  from  the  bench.  Yester- 
day during  recess  I  had  occasion  to  examine  the  authori- 
ties and  presented  authorities  to  counsel  which  sustained 
my  position  very  clearly;  the  argument  that  the  Govern- 
ment makes  now  would  be  a  very  forcible  argument  if  this 
were  a  civil  case  holding  the  partnership  liable  for  any 
acts  of  one  of  the  partners. 

But  here  this  is  a  criminal  action,  and  greatest  care 
must  be  taken  not  to  involve  and  to  attempt  to  hold  the 
partnership  entity  liable  criminally  for  acts  that  the  evi- 
dence does  not  disclose  the  partners  who  have  been  named 
had  any  knowledge  of,  and  there  is  no  evidence  that  the 
other  partners  of  the  West  Coast  Supply  Company  had 
any  knowledge  at  all  of  these  acts,  whatever  they  were, 
whether  the  jury  finds  them  to  be  irregular  or  not. 

Secondly,  there  is  no  direct  evidence  here  that  the  de- 
fendant, Paul  J.  Ziegler,  was  a  partner.  The  acts  which 
he  performed  in  civil  law  probably  would  be  sufficient, 
although  it  would  be  a  very  close  line  to  establish  his  con- 
nection as  a  partner  with  the  West  Coast  Supply  Com- 
pany. 

The  court  feels  that  no  case  has  been  established  against 
the  West  Coast  Supply  Company  or  the  other  members  of 
that  partnership.  The  relationship  between  that  company 
and  Mr.  Paul  J.  Ziegler,  under  the  evidence,  is  a  matter 
for  the  jury  under  the  testimony  and  the  exhibits  that 
have  been  placed  in  evidence.  [468] 

The  testimony  and  the  exhibits  will  be  limited,  there- 
fore, to  the  activities  and  acts  of  the  defendant,  Paul  J. 
Ziegler. 
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The  court  will  deny  the  motion  of  the  Government  to 
permit  these  exhibits  to  apply  to  the  West  Coast  Supply 
Company.  The  court,  under  the  evidence,  will  dismiss 
the  West  Coast  Supply  Company. 

Mr.  Cam     May  I  address  the  court? 

The  Court:     Yes. 

Mr.  Cam     Under  the  rules — 

The  Court:     I  was  just  going  to  reach  for  them. 

Mr.  Carr:  I  would  prefer  that  your  Honor  follow 
that  new  rule  because  I  don't  know  what  the  circuit  is 
going  to  say  about  an  interpretation  of  that  rule.  It 
says  it  should  be  an  entry  of  a  motion  of  judgment  for 
acquittal. 

The  Court:     That  is  right.     That  is  what  the  rule  is. 

Mr.  Carr:  Shall  I  read  it  to  your  Honor  or  pass  it  up 
to  you? 

The  Court:  The  court,  after  hearing  the  evidence, 
will  direct  a  verdict  of  acquittal  against  the  West  Coast 
Supply  Company. 

I  think  it  is  Rule  27,  Mr.  Carr,  is  it  not? 

Mr.  Carr:     Here  it  is,  Rule  29. 

The  Court :     29.     Well,  I  had  it  in  mind. 

Mr.  Carr:     It  reads: 

"Motions  for  directed  verdict  are  abolished.  Motions 
[469]  for  judgment  of  acquittal  shall  be  used  in  their 
place.  The  court  on  motion  of  a  defendant  or  its  own 
motion  shall  order  the  entry  of  judgment  of  acquittal  of 
one  or  more  offenses  charged  in  the  indictment  or  in- 
formation after  the  evidence.     .     .     ." 

The  Court:     Well,  I  have  made  that  order. 
Mr.  Carr :     That  is,  as  I  understand  it,  as  to  each  and 
every  count,  your  Honor? 
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The  Court :  Yes,  that  is  right.  And  you  want  to  re- 
new your  motion,   Mr.   Carr? 

Mr.  Carr:  Yes.  Your  Honor's  ruling  is  that  the 
judgment  of  acquittal  is  now  ordered  entered  in  the  case 
of  the  West  Coast  Supply  Company  on  each  and  every 
count  ? 

The  Court:     That  is  correct. 

Mr.  Carr:  So  then  I  shall  address  myself  to  the  mat- 
ter of  Paul  J.  Ziegler. 

Now,  if  the  court  please,  I  want,  even  if  I  have  to  pre- 
sume a  little  upon  the  court's  time,  to  very  vigorously  and 
as  strongly  as  I  can  direct  the  court's  attention  to  the 
proposition  to  which  I  am  going  to  address  myself. 

First  I  will  move  that  the  court  enter  a  judgment  of 
acquittal  on  each  and  every  count  of  the  information, 
to-wit,  eight  counts,  insofar  as  the  remaining  defendant,' 
Paul  J.  Ziegler,  is  concerned,  based  upon  the  grounds: 

First,  that  the  information  does  not  state  an  offense- 
[470] 

Secondly,  that  there  has  been  a  complete  variance  of 
the  proof  with  the  allegations  of  each  and  every  count 
of  the  information; 

Third,  that  the  evidence  is  wholly  insufficient  to  support 
a  verdict  of  guilty  on  any  of  the  eight  counts  of  the  in- 
formation. 

Now,  specifically  I  have  rather  hurriedly  touched  some 
points,  your  Honor;  but  I  want  to  point  out  to  the  court 
that  we  are  here  on  one  simple  charge:  the  very  specific 
allegation  in  this  information. 

Count  One  suffices  to  take  care  of  the  odd-numbered 
counts,  One,  Three,  Five,  Seven  and,  of  course  Count 
Two  represents  Two,  Four,  Six  and  Eight  insofar  as  the 
argument  is  concerned.    The  same  problems  obtain. 
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If  the  court  please,  this  is  a  specific  charge  that  is  laid 
on  a  specific  section  of  the  Revised  Ration  Order  No.  3, 
to-wit,  157  (d). 

That  provision  has  to  be  related,  though,  to  the  rest  of 
the  order;  in  other  words,  we  have  a  situation  where 
Congress  has  authorized  the  allocation  of  materials  and 
said  to  the  President,  "You  may  set  up  an  agency;  and 
anyone  who  violates  a  rule  or  a  regulation,  once  it  is 
promulgated,  shall  be  guilty  of  an  offense,  and  so  forth." 

Now,  the  OPA  has  set  up  various  requirements  and 
various  regulations.  And  among  other  things  it  has  said 
that  no  check  [471]  may  be  issued  for  an  amount  larger 
than  the  balance  in  the  account  on  which  it  is  drawn,  less 
the  amount  of  outstanding  checks. 

The  elements  of  that  offense  are  very  simple,  your 
Honor.     But  they  are  many. 

First  of  all,  the  check  cannot  be  issued,  and  the  check 
is  an  OPA  check.  It  does  not  mean  just  any  kind  of 
check.  It  has  to  be  a  check  as  defined  by  the  regulations 
for  an  amount  larger  than  the  balance  in  the  account  on 
which  it  was  drawn. 

We  take  this  information  break-down  and  we  find  the 
charge  that  the  defendant  willfully  issued  and  caused  to 
be  issued  a  sugar  ration  check. 

The  evidence  now  is  such  that  I  respectfully  submit 
that  there  is  not  one  iota  of  evidence  in  the  record  to 
show  that  a  ration  check  has  been  issued  as  defined  by 
paragraph  (5)  of  Section  24.1. 

It  specifically  says  a  ration  check  has  to  be  a  check, 
your  Honor,  drawn  by  a  depositor.  It  has  to  be  a  de- 
positor. 

There  is  absolutely  no  evidence  to  show  that  Paul  J. 
Ziegler  is  a  depositor.     There  is  a  complete  variance  at 
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that  point  in  the  allegation.  There  is  no  proof  that  this 
is  a  sugar  ration  check  within  the  very  meaning  of  the 
definition  of  this  revised  ration  order. 

In  the  second  place,  the  evidence  shows  conclusively 
that  it  was  not  drawn  on  the  account  of  the  West  Coast 
Supply  [472]  Company.  There  isn't  one  doubt  about  that, 
your  Honor.  The  check  was  signed  "Paul  J.  Ziegler." 
''West  Coast  Supply  Co."  is  som.ething  that  got  onto  that 
check  after  it  left  his  hands. 

The  Revised  Ration  Order  says  in  paragraph  (15)  of 
Section  24. 1 : 

"  'Issue'  when  used  with  respect  to  a  check,  means  the 
delivery  of  a  complete  check.     ..." 

So  the  word  "issue"  in  this  count  is  not  sustained  by 
the  evidence.  There  has  been  no  issue  of  the  check  within 
the  very  terms  of  the  ration  order.  We  cannot  just  segre- 
gate, your  Honor,  Section  15.7  (d)  and  let  it  stand  alone. 
It  has  to  stand  in  relation  and  juxtaposition  to  the  rest  of 
the  various  rules  of  this  ration  order,  just  the  same  as  the 
crime  of  murder  must  stand  in  relation  to  other  settled 
rules  of  criminal  law. 

Taking  that  count  of  the  information  you  have  a 
complete  variance.  It  is  stated  in  the  information  that 
it  was  drawn  by  the  West  Coast  Supply  Company.  There 
is  a  variance  there.  There  is  absolutely  no  proof  to  sus- 
tain, in  my  opinion,  at  this  time  substantial  evidence  that 
it  was  drawn  by  the  West  Coast  Supply  Company.  The 
Government  has  failed  completely  in  that  regard. 

It  goes  on  and  falls  down  in  another  particular: 

".  .  .  on  the  Union  Bank  and  Trust  Company  of 
Los  Angeles,  when  the  West  Coast  Supply  Company  had 
a  balance  in  its  [473]  account  at  said  bank  in  an  amount 
insufficient  to  cover  the  amount  of  said  check." 
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There  is  no  relationship  between  the  allegation  of  this 
information  and  the  evidence  because  the  West  Coast 
Supply  Company  had  nothing  to  do  with  this  check,  had 
nothing  to  do  with  the  issuance  of  the  check.  It  is  not 
an  OPA  check  at  all.  It  is  not  a  violation  and  cannot  be 
on  the  evidence. 

That  is  my  opinion,  if  the  court  please. 

That  takes  into  account  both  a  break-down  of  the  in- 
formation and  a  break-down  of  the  evidence.  I  contend 
very  strenuously  that  the  Government,  insofar  as  Counts 
One,  Three,  Five  and  Seven,  has  failed  wholly  to  establish 
one  material  allegation  of  the  information  and,  as  a  matter 
of  fact,  there  is  a  complete  variance  in  the  proof  and  it 
warrants  a  judgment  of  acquittal  being  entered  at  this 
time. 

With  respect  to  Count  Two,  until  the  defendant  takes 
the  case,  I  believe  the  cases  hold,  the  Government  cannot 
fail  in  the  case  on  its  prosecution,  that  is,  on  the  Govern- 
ment's case,  and  then  make  a  case  afterwards  on  the  de- 
fendant's case. 

The  rule  is,  as  I  understand  it,  if  there  was  no  case 
when  the  Government  rested,  then  the  motion  should  be 
granted. 

Now,  let  us  take  the  situation,  your  Honor,  at  that 
time.  There  was  not  one  iota  of  evidence  that  Paul  Zieg- 
ler had  ever  received  one  pound  of  sugar.  There  was  evi- 
dence, and  it  is  documentary  here,  showing  that  the  West 
Coast  Supply  Company  [474]  received  the  sugar. 

In  the  second  place  this  count  alleges  that  it  was  an  ex- 
change for  a  sugar  ration  check.  I  do  not  need  to  repeat 
my  argument  there  because  under  these  very  rules  and 
regulations  and  the  definition,  there  has  been  no  check 
issued.      Incidentally,    in    that    connection    ''an    account" 
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means    under   paragraph    (1)    of    Section   24.1,    Revised 
Ration  Order  No.  3: 

".  .  .  account  carried  by  a  bank,  in  which  the  bank 
keeps  a  record  of  deposits     .     .     ." 

There  has  been  no  account  estabhshed  here  upon  which 
this  particular  ration  check  is  drawn.  I  won't  repeat 
that  again. 

There  was  no  ration  check,  and  it  was  not  issued  by 
the  defendants.  It  was  not  issued  by  this  defendant,  Paul 
J.  Ziegler,  because  it  could  not  be  issued  in  the  light  of 
those  provisions  I  have  read,  plus  the  added  provision 
concerning  alteration. 

I  want  to  very  specifically  call  your  Honor's  attention 
to  this  section  because  I  think  this  section,  irrespective  of 
the  others,  is  absolutely  binding  and  controlling. 

Section  15.7  says: 

''A  check  may  be  issued  only  by  a  depositor.     ,     .     ." 
-       Now,  mind  you,  we  are  not  being  charged  with  a  viola- 
tion of  that  statute.    We  are  being  charged  with  an  over- 
draft. 

Mr.  Ziegler  was  not  a  depositor,  and  the  proof  so 
proves:  [475] 

".  .  .  only  by  a  depositor  and  only  for  the  purpose 
permitted  and  with  the  effect  prescribed  by  Revised  Gen- 
eral Ration  Order  5.     .     ." 

Maybe  that  was  a  violation  of  that  particular  section, 
but  he  is  not  on  trial  for  that. 

It  goes  on  to  define  how  checks  shall  be  issued  and 
postdated  checks  are  prohibited;  overdrafts  are  prohibited. 
This  whole  section  15.7  relates  to  offenses  against  whom? 
Only  depositors,  only  people  who  actually  have  accounts. 
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There  are  many  other  rules  and  regulations  which  have 
to  deal  with  punishing  those  people  who  violate  the  various- 
ration  rules  and  regulations. 

When  we  come  to  (f )  of  Section  15.7,  which  is  a  limita- 
tion on  this  whole  section,  it  says: 

"Altered  or  mutilated  checks.  (1)  no  check  which 
has  been  altered,  (except  as  authorized  in  sub-paragraph 
(2)  of  this  paragraph),  mutilated  or  partially  destroyed, 
or  which  contains  an  erasure,  may  be  issued,  transferred 
or  deposited.  A  person  who  holds  such  a  check  shall 
return  it  to  the  issuer  with  a  request  for  a  new  check  .  .  ." 

In  other  words,  Mr.  Ziegler  cannot  be  guilty  of  issu- 
ance of  that  check  within  the  meaning  of  that  section  be- 
cause the  person  who  issued  the  check,  insofar  as  the 
rules  are  concerned,  contemplates  those  people  who  issued 
it  with  an  alteration.  It  was  not  an  issue  of  a  check 
because  it  was  not  a  completed  [476]  check  when  it  left 
Mr.  Ziegler's  hands. 

When  it  left  his  hands  and  it  was  altered  by  the  parties 
who  had  those  checks,  it  cannot  be  a  check  with  an  over- 
draft within  the  meaning  of  paragraph  (d)  of  that  same 
section. 

In  that  connection  the  provision  sets  up  what  should 
be  done  in  case  the  check  is  altered.  The  man  must  re- 
turn it  back  to  the  original  person  who  wrote  the  check, 
and  if  a  check  is  to  be  issued  at  all,  a  new  check  must  be 
issued. 

I  submit,  if  the  court  please,  that  the  theory  of  this 
case  from  the  very  outset  has  been  that  if  he  can  fire  a 
shot  and  it  hits  the  section,  that  is  a  violation.  But  we 
are  not  here  to  defend  except  on  two  specific  charges. 
One  is  a  charge  under  15.7,  and  the  other  is  a  charge  of 
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a  ration  order  which  incidentally  I  have  never  located  yet, 
Order  No.  8,  2.9.  I  called  the  OPA  and  I  have  tried 
every  way  in  the  world  to  get  one  of  them,  but  I  have 
been  unable  to  find  one.  I  don't  think  Mr.  Strong  has 
one. 

Mr.  Strong:  There  is  one  in  the  library,  your  Honor. 
It's  always  been  there. 

Mr.  Carr:  If  the  court  please,  I  submit  that  the  evi- 
dence is  wholly  insufficient  to  put  Mr.  Ziegler  to  the  jury. 
And  on  top  of  that  there  is  such  a  variance  in  the  proof 
that  the  information  cannot  stand  up  as  pleading,  and 
that  there  is  not  charge  against  him  at  the  moment  which 
would  support  a  verdict  of  this  jury  even  if  they  brought 
in  a  verdict.   [477] 

The  other  point  I  must  take  up  for  a  moment  is  on  the 
reconversion.  I  have  argued  that,  and  I  am  not  going 
into  it  in  great  length.     But  we  have  this  situation: 

We  have  to  prove  in  this  case  that  Paul  J.  Ziegler's 
business  is  an  industrial  plant ;  it  is  a  small  business  opera- 
tion. We  have  the  testimony  that,  I  think  he  said,  they 
had  20  or  30  employees  within  the  very  terms  of  that  act. 

The  reconversion  act  was  set  up  because  (and  I  think 
I  know  why  Congress  passed  that  act)  some  of  the  big 
people  seemed  to  be  running  the  programs  and  it  seemed 
to  work  out  that  big  business  got  the  benefit  somewhere 
along  the  line. 

This  act  says,  your  Honor,  and  I  just  want  to  read,  of 
course,  keeping  in  mind  it  is  a  non-war  use,  and  ending 
that  sentence  it  says,  speaking  with  reference  to  allocation 
of  materials: 

''.  .  .  and  shall  not  be  made  dependent  upon  the  ex- 
istence of  a  concern  or  the  functioning  of  a  concern  in  a 
given  field  of  activity  at  a  given  time.     .     .     ." 
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In  other  words,  Congress  wiped  out  the  historical  base 
which  OPA  had  set  up  in  these  very  regulations  for  small 
business  and  said,  "From  now  on  you  shall  not  say  to  a 
new  business,  'you  cannot  have  sugar  simply  because  you 
were  not  in  business  prior  to  this  time,  but  you  must  give 
them  sugar  and  you  must  eliminate  your  rules  and  regu- 
lations which  say  you  must  have  an  historical  base.' " 
[478] 

I  should  like  to  read  Section  1659,  two  short  para- 
graphs of  the  War  Mobilization  and  Reconversion  Act. 
They  are  very  short. 

"(a)  Whenever  the  expansion,  resumption,  or  initia- 
tion of  production  for  nonwar  use  is  authorized,  on  a 
restricted  basis,  by  any  executive  agency     .     .     ." 

And  mind  you  this  is  back  in  1944, 

",  .  .  having  control  over  manpower,  production  or 
materials,  the  restrictions  imposed  shall  not  be  such  as  to 
prevent  any  small  plant  capable  and  desirous  of  partici- 
pating in  such  expansion,  resumption  or  initiation  of 
production  for  nonwar  use  from  participating  in  such 
production. 

"(b)  Whenever  such  executive  agency  allocates  avail- 
able materials  for  the  production  of  any  item  or  group 
of  items.     .     .     ." 

And  here  we  have  a  defendant  charged  in  an  informa- 
tion which  sets  up  as  a  basis  regulations  predicated  on 
the  theory  that  a  small  business  plant  cannot  have  sugar 
except  on  an  historical  basis,  directly  in  the  teeth  of  the 
Act  of  the  Congress. 

I  submit,  if  the  court  please,  that  every  item  of  this 
ration  order,  Revised  Order  No.  3,  is  straight  into  the 
teeth  of  that  act  and  invalid  and  cannot  support  an  in- 
formation or  a  conviction.  [479] 
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The  constitutional  problem  I  told  your  Honor.  I  be- 
lieve I  have  argued  the  emergency  proposition  under  the 
Chastleton  case.     I  made  the  offer  of  proof  there. 

I  believe  we  have  made  the  contention  that  the  emer- 
gency did  not  exist  and  the  further  contention  that  the 
act  says  "for  defense"  and  that  now  in  1946  the  allocation 
of  sugar  was  not  for  defense.  But  the  main  thing  I  want 
to  come  back  to  for  just  one  word  is  this : 

That  there  has  been  a  complete  variance  in  the  proof 
in  this  case,  and  there  is  no  evidence  to  support  the  Gov- 
ernment's case :  the  fact  that  Ziegler  ever  received  a  pound 
of  this  sugar. 

And  I  submit,  your  Honor,  respectfully  submit,  that 
this  is  the  proper  posture  of  the  case,  to  instruct  the  jury 
or  rather  under  the  new  rules  to  enter  a  judgment  of  ac- 
quittal. 

The  Court:  The  motion  will  be  denied  and  exception 
will  be  allowed  the  defendant. 

Will  you  bring  in  the  instructions  from  my  desk? 

Mr.  Strong:  May  we  have  a  five  minute  recess  before 
we  start?    I  don't  think  we  had  an  afternoon  recess. 

The  Court:     Do  we  need  a  recess? 

Mr.  Strong:     I  do. 

The  Court:     All  right. 

(Brief  recess.) 

The  Court:  Let  the  record  show  that  the  jury  is  not 
present  and  that  the  attorney  for  the  Government  and 
the  [480]  attorney  for  the  defendant  are  present. 

I  have  read  the  proposed  instructions  by  both  the  Gov- 
ernment and  the  defendant,  gentlemen. 

We  will  first  consider  the  instructions  offered  by  the 
Government. 
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Mr.  Carr,  will  you  please  let  me  have  your  objections? 

I  shall  make  one  or  two  observations. 

On  page  11 — the  pages  are  not  numbered  by  the  Gov- 
ernment; so  I  have  numbered  them  from  1  to  14,  inclusive 
— in  the  second  paragraph,  of  course  it  is  improper  for 
the  court  to  instruct  the  jury  with  reference  to  the  penalty. 

Mr.  Strong:  Yes.  That  is  a  mistake,  your  Honor. 
It  should  be  out. 

The  Court:  Certainly.  So  there  will  be  stricken  from 
that  second  paragraph  the  words: 

".  .  .  and  shall,  upon  conviction,  be  fined  not  more 
than  $10,000  or  imprisoned  for  not  more  than  one  year, 
or  both." 

On  page  1,  Mr.  Carr,  have  you  any  suggestions? 
Mr.  Carr:     Not  up  to  there,  but  the  latter  portion: 
"For  the  purposes  of  this  section,  the  term  'any  person' 
.     .     .     shall    include   any   individual,    partnership,    asso- 
ciation,  business  trust,   corporation.     .     .     ." 

and  so  forth. 

That  has  no  bearing  on  any  defendant  involved  in  this 
case.  [481]  I  do  not  know  why  the  partnership  section 
would  be  applicable  there  at  all. 

I  object  to  the  use  of  that  on  the  ground  it  would  be 
confusing  to  the  jury.     There  is  no  partnership  involved. 

The  Court:  Yes.  I  do  not  believe  that  that  is  im- 
portant now  because  the  only  purpose  of  putting  it  in, 
Mr.  Strong,  in  my  opinion,  was  to  cover  the  partnership. 

Mr.  Strong:     I  agree  to  have  it  stricken. 

The  Court:     I  shall  strike  it  out. 

Page  2,  Mr.  Carr? 

Mr.  Carr:  The  first  part  I  won't  object  to,  but  the 
second  part  I  have  to,  as  a  matter  of  record,  your  Honor. 
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The  Court:  Yes,  to  save  that  objection  as  to  whether 
or  not  he  is  the  successor. 

Mr.  Cam  That  objection  to  the  successor,  also  to  the 
validity  of  the  regulation  and  the  objection  that  at  that 
particular  time  that  the  offense  is  charged  that  the  effi- 
cacy of  the  OPA  to  administer  as  an  agency  or  as  to  the 
regulations  promulgated  by  them  at  the  time,  that  no  such 
power  existed. 

The  Court:     I  shall  have  to  deny — 

Mr.  Carr:  It  is  a  constitutional  question,  in  other 
words. 

The  Court:  Yes.  I  shall  have  to  deny  the  motion  in 
view  of  the  recent  case  of  Jack  Parker,  Isidor  M.  Saks 
and  Melvin  Caplan  et  al.,  petitioners,  v.  Philip  B.  Fleming, 
Temporary  [482]  Controls  Administrator,  opinion  handed 
down  January  20,  1947,  in  which  the  court  states  in  a 
foot-note : 

"The  original  respondent  here  was  Paul  A.  Porter, 
Price  Administrator.  The  functions  of  his  office  have 
been  assumed  by  Philip  B.  Fleming,  Temporary  Controls 
Administrator,  who  has  been  substituted  as  respondent." 

And  also  in  view  of  the  opinion  by  the  United  States 
Emergency  Court  of  Appeals  in  re  William  M.  Morrison, 
et  al.,  V.  Philip  B.  Fleming,  Temporary  Controls  Adminis- 
trator, petition  for  re-hearing,  filed  January  16,  1947,  also 
recognizes  the  power  and  authority  of  Philip  B.  Fleming 
as  the  Temporary  Controls  Administrator. 

However,  Mr.  Carr  is  right  in  protecting  the  record  on 
that. 

Mr.  Carr:     May  I  have  that  citation,  your  Honor? 

The  Court:     Which  one,  Mr.  Carr? 

Mr.  Carr:     I  did  not  get  that. 
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The  Court:  The  Emergency  Court  or  the  United 
States  Supreme  Court? 

Mr.  Carr:  Both  of  them,  your  Honor,  if  I  may  have 
them. 

The  Court:  The  October  term,  1946,  Parker  v.  Philip 
B.  Fleming,  Temporary  Controls  Administrator;  and  the 
opinion  is  dated  January  20,  1947.  The  opinion  is  by 
Mr.  Justice  Black. 

Mr.  Carr:     Yes,  your  Honor. 

The  Court:  And  the  other.  United  States  Emergency 
Court  of  Appeals,  opinion  by  Judge  Maris,  Chief  Judge, 
[483]  is  case  No.  352,  Christine  Collins,  et  al.,  v.  Philip 
B.  Fleming,  Temporary  Controls  Administrator;  No.  353, 
Adolph  Hirsch  v.  Philip  B.  Fleming,  Temporary  Controls 
Administrator;  William  M.  Morrison,  et  al.,  v.  Philip  B. 
Fleming,  Temporary  Controls  Administrator,  and  a  peti- 
tion for  re-hearing  was  filed  January  16,  1947.  Of 
course,  the  decision  is  not  material  to  the  point  that  the 
court  is  mentioning  to  counsel. 

Now  we  will  take  up  page  3,  Mr.  Carr.  Any  sugges- 
tions on  page  3? 

Mr.  Carr:  My  same  objection  there:  that  at  the  par- 
ticular time  there  was  no  constitutional  authority  for  the 
existence  of  the  OPA. 

The  Court :     Yes.    Let  the  record  so  show.     Overruled. 

And  on  page  4?  The  same  objection  to  that  one,  Mr. 
Carr?    I  assume  the  same  objection. 

Mr.  Carr :  Excuse  me,  your  Honor.  I  was  just  writ- 
ing something. 

The  Court:  You  would  have  the  same  objection  to 
page  4,  would  you  not? 
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Mr.  Carr:  Yes,  I  object  to  that  on  the  ground  that 
there  was  no  constitutional  authority  for  the  executive 
order  at  that  time. 

The  Court :     Overruled.     That  will  be  given. 

Now,  on  page  5? 

Mr.  Strong:  As  to  that,  your  Honor,  may  I  suggest 
that  [484]  everything  should  go  out  except  Section  2.9 
which  begins  at  line  21,  ending  line  25? 

Line  6  should  stay  in.     In  other  words,  it  would  read: 

"General  Ration  Order  No.  8  in  part  provides  as  fol- 
lows    .     .     ." 

Then  it  jumps  down  to  Section  2.9. 

The  Court:  Yes.  But  we  have  to  strike  out  part  of 
the  last  paragraph,  too. 

Mr.  Strong:  Yes,  the  last  paragraph  to  be  stricken 
out,  beginning  at  Section  3.1. 

Mr.  Carr:     Let  us  see.     That  leaves  2.9  still  in? 

The  Court:     Yes. 

Mr.  Carr:     You  are  striking  out  the  part  about 

Mr.  Strong:     Section  3.1. 

Mr.    Carr:     How   about   the   end   of   that   ".     .  it 

was  not  acquired  in  accordance  with  a  ration  order  by 
the  person  tendering  it"? 

Is  that  coming  out,  your  Honor? 

Mr.  Strong:     No,  I  want  it  in. 

Mr.  Carr:     There  is  no  charge  to  that  effect. 

The  Court:  Mr.  Strong,  there  is  not  any  charge  that 
the  original  rationing  orders  in  that  account  were  not 
properly  issued  by  the  OPA.     Is  that  not  the  point? 

Mr.  Strong:  That  is  true.  There  is  no  charge  in  that 
respect.  But  Mr.  Ziegler's  chief  defense  is  that  he  issued 
[485]  rationing  orders  on  an  account  which  was  not  his, 
and  he  had  nothing  to  do  with  it. 
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The  Court:     Wait  until  I  read  it  again. 

Mr.  Carr:  There  just  is  not  any  charge,  your  Honor, 
that  involves  that  last  sentence  at  all. 

Mr.  Strong:  The  basic  prohibition,  your  Honor,  is 
against  the  receipt  of  a  rationed  commodity  in  exchange 
for  a  ration  document: 

"No  person  shall  .  .  .  receive  any  rationed  com- 
modity in  exchange  for  a  ration  document  if  he  knows  or 
has  reason  to  believe  that  the  ration  document  was  not 
validly  issued  or  that  it  was  not  acquired  in  accordance 
with  a  ration  order  by  the  person  tendering  it." 

The  defendant  in  this  case  certainly,  under  the  facts, 
can  be  held  to  have  acquired  sugar,  received  a  rationed 
commodity  not  acquired  in  accordance  with  the  ration 
order  by  the  person  tendering  it. 

The  Court:  Let  the  record  show  Mr.  Carr's  objection. 
Overruled.     It  will  be  given. 

Now,  instruction  No.  6? 

Mr.  Carr:  Your  Honor,  on  that  last  section  3.1,  your 
Honor,  that  is  at  the  bottom  of  the  page:  is  that  out? 

The  Court:     That  is  out. 

Mr.  Strong:     That  is  out. 

Mr.  Carr:     I  see.   [486] 

Mr.  Strong:     Page  6,  your  Honor. 

The  Court:     Page  6,   Instruction  No.  6. 

Mr.  Strong:  Page  6,  Instruction  No.  6,  yes.  I  think 
everything  should  be  out  on  that  page  except  the  first  two 
lines  and  then  we  go  over  to — 

The  Court:     Wait  a  minute. 

Mr.  Strong:     I  am  sorry. 

The  Court:  You  are  asking,  Mr.  Strong,  the  court  to 
give  all  of  Section  1.1  on  page  6? 
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Mr.  Strong:     No,  just  the  words  ''Third  Revised  Ra- 
tion Order  No.  3     .     .     .     provides  in  part  as  follows 


And  I  think  that  the  only  section  that  charges,  the  one 
on  the  next  page,  is  15.7  (d),  beginning  at  line  4. 

The  Court:     15  point  what? 

Mr.  Strong:  7  (d)  which  begins  at  line  4,  your 
Honor. 

The  Court:  If  it  goes  out,  I  am  sure  Mr.  Carr  will 
not  object.  Instruction  No.  6  is  out,  to  and  including 
the  two  lines  on  page  7. 

Mr.  Carr:     That  leaves  in  Section  15.7  (d)  ? 

The  Court:  That  is  right.  That  is  what  we  are  dis- 
cussing now. 

Mr.  Carr:  Now,  I  submit  that  Section  22.10 — shall  I 
take  it  up? 

The  Court:     Take  up  the  first  paragraph. 

Mr.  Carr:     Section  22.10,  your  Honor;  [487] 

".  .  .  No  person  shall  at  any  time  either  use  or  have 
in  possession  or  under  his  control  or  take  delivery  of  any 
sugar,  checks     .     .     ." 

That  is  an  entirely  different  offense  and  has  no  bearing 
on  this  charge  at  all,  the  charge  that  is  made  in  the  in- 
formation. 

Mr.  Strong:     That  may  go  out,  your  Honor. 

The  Court:     Yes,  I  think  you  are  right. 

Mr.  Strong:     The  next  section  can  come  out,  too. 

The  Court:     All  right. 

Mr.  Carr:  Section  24.1  (c)  Definitions:  I  have  no 
objection  to  that.  That  is  at  the  bottom  of  the  page, 
your  Honor. 
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The  Court:  Yes.  But  on  the  next  page  where  it  de- 
fines 'Terson,"  I  think  there  is  no  reason  for  that  any 
longer. 

Mr.  Strong:     No,  that  should  come  out. 

The  Court:     On  page  8  "(16)"  may  go  out. 

Mr.  Carr:     Yes,  your  Honor. 

The  Court:  And  "(19)"  is  already  defined  in  page  2 
of  the  instructions.     I  see  no  reason  to  give  it. 

Mr.  Strong:     Your  Honor,  may  I  consider  page  6? 

The  Court :     Yes,  you  may  consider  anything  you  want 

to.. 

Mr.  Strong:     I  think  Section  1.1  should  stay  in. 

Mr.  Carr:  Well,  I  submit  that  I  must  object  to  that 
because  that  is  an  entirely  different  offense.  It  would  be 
[488]  easy  for  the  jury  to  confuse  that  with  the  offense 
charged  in  the  information. 

I  object  to  it  on  that  ground. 

The  Court:  The  defendant  is  not  informed  against 
for  having  received  the  sugar  without  a  proper  rationing 
check,  is  he,  Mr.  Strong? 

Mr.  Strong:  Yes.  He  did  "willfully  and  unlawfully 
receive  a  rationed  commodity  ...  in  exchange  for  a 
ration  document     .     .     ." 

Mr.  Carr :  Well,  if  your  Honor  please,  this  is  an  en- 
tirely different  ration  order.  This  is  Ration  Order  No.  3, 
and  the  charge  on  that  particular  phase  is  under  Ration 
Order  No.  8. 

So  he  is  citing  the  section  from  Ration  Order  No.  3 
which  the  jury  might  confuse  as  being  applicable  as  an 
offense  under  Ration  Order  No.  8. 

Mr.  Strong:  Well,  I  don't  think  that  it  makes  much 
difference  since  it  is  covered  by  Section  15.7  (d). 

The  Court:     All  right,  it  is  out,  then. 
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Paragraph  (19)  on  page  8  I  have  stricken  out.  It  is 
repetitious.    You  have  it  on  page  2,  Mr.  Strong. 

Mr.  Strong:     Yes,  your  Honor. 

The  Court:     I  should  like  to  avoid  repetition  if  I  can. 

Now,  on  page  9,  Mr.  Carr? 

Mr.  Carr:  Well,  I  object  to  that  instruction  on  the 
ground  that  it  is  not  the  law  of  the  Circuit,  your  Honor, 
in  [489]  that  it  brings  up  the  question — let  me  just  point 
specifically  to  what  it  says — and  it  reads: 

".  .  .  intentional,  conscious  doing  of  the  act  pro- 
hibited; that  is,  intending  the  result  which  actually  comes 
to  pass  ...  or  conduct  marked  by  careless  disre- 
gard as  to  whether  or  not  one  has  the  right  so  to  act 

I  think  the  instruction  is  misleading  there.  I  do  not 
think  that  is  the  law.  It  has  to  be  willful,  deliberate  and 
obstinate  where  the  word  "willful"  is  used. 

The  Court:  Well,  I  shall  read  an  instruction  on  will- 
fulness from  the  Supreme  Court  of  the  United  States. 
Let  us  see  if  either  counsel  objects  to  this. 

This  is  from  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56  at  85 : 

''You  are  instructed  that  under  the  statutes  involved 
in  this  proceeding  it  is  necessary,  in  order  to  find  the  de- 
fendant guilty,  that  you  find  he  violated  the  law  willfully. 
The  word  'willfully'  as  used  in  the  information  means  an 
intentional,  conscious  doing  of  the  act  prohibited,  that  is, 
intending  the  result  which  actually  came  to  pass  without 
ground  for  believing  it  lawful  or,  in  other  words,  marked 
by  careless  disregard  as  to  whether  or  not  one  has  the 
right  so  to  act. 


460  Paul  J.  Ziegler  vs. 

"To  express  it  in  another  way,  it  means  purposely  or 
obstinately  or  designed  to  describe  the  attitude  of  [490] 
a  person,  who,  having  a  free  will  or  choice,  either  inten- 
tionally disregards  the  law  or  is  plainly  indifferent  to  its 
requirements." 

That  is  the  United  States  Supreme  Court  speaking. 

Mr.  Strong:  That  is  almost  in  the  words  of  my  in- 
struction, your  Honor. 

Mr.  Carr:  Is  that  a  statute  involved  there  in  that 
case,  your  Honor,  that  required  willfulness? 

The  Court:  It  only  defines  the  word  "willfully."  It 
does  not  pertain  to  a  particular;  it  just  defines  the  word 
"willfully,"  what  is  meant  in  the  law  by  "willfully." 

Because  attorneys  all  have  different  wordings  for  "will- 
fulness," I  spent  considerable  time  in  going  through  to 
find  a  definition  by  the  Supreme  Court  of  the  United 
States,  gentlemen;  and  that  is  the  one  I  found. 

Mr.  Strong:  It  is  satisfactory  to  the  Government, 
your  Honor. 

The  Court:  But  Mr.  Carr  might  find  some  objection 
to  it. 

Mr.  Carr:  Your  Honor,  I  don't  want,  naturally,  to 
refute  the  Supreme  Court's  instructions  if  that  was  the 
instruction  that  was  given  in  a  case  where  "willfully"  is 
required  by  the  statute  to — 

The  Court:     It  says: 

"The  word  'willfully'  as  used  in  the  information  means 
an  intentional     .     .     ."   [491] 
and  so  forth. 

Mr.  Carr:     I  just — 

The  Court:  Go  ahead.  If  you  think  that  is  not  right, 
get  your  objection  in  here. 
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Mr.  Carr:  Well,  I  think  I  will  have  to  object  to  that, 
your  Honor.  I  hate  to  say  the  case  is — 

The  Court:     Go  ahead,  put  it  in. 

Mr.  Carr:     Shall  I  make  my  objection? 

The  Court:     Yes,  Mr.  Carr. 

Mr.  Carr:  Is  there  an  instruction,  your  Honor,  that 
says  it  does  not  require  the  defendant  to  have  actual 
knowledge  ? 

The  Court:     I  am  not  going  to  give  that  instruction. 

Mr.  Carr:     That  is  going  to  be  my  objection. 

The  Court:  Yes.  I  am  not  going  to  give  the  instruc- 
tion submitted  by  the  Government  on  page  9.  I  am  going 
to  give  the  instruction  I  have  read  to  you  from  the  opinion 
of  the  Supreme  Court  in  Armour  Packing  Co.  v.  United 
States,  209  U.  S.  56  at  85. 

Mr.  Carr:     Yes. 

The  Court:  And  now  you  want  to  make  your  record 
on  that? 

Mr.  Carr :  I  think  I  have  already  done  that.  I  was 
referring  to  Government's  Instruction  No.  8,  your  Honor. 

The  Court:     All  right. 

Mr.  Carr:  The  next  instruction  where  it  says  that 
"the  law  does  not  require  the  defendant  have  actual  knowl- 
edge of  [492]  the  provisions  of  the  Second  War  Powers 
Act  of  1942,  of  General  Ration  Order  No.  8,  or  of  the 
3rd  Revised  Ration  Order  No.  3,  governing  the  rationing 
of  sugar     .     .     ." 

It  also  says: 

"All  persons,  including  those  who  use  or  deal  in  sugar, 
are  charged  by  law  with  notice  of  the  statute  and  ration 
orders  and  their  contents  because  of  publication     .     .     ." 

Well,  I  don't  think  that  fully  states  the  law. 
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The  law  is  that  there  is  a  presumption  and  that  there 
is  a  rebuttable  presumption  which  is  covered  in  one  of  our 
instructions. 

Mr.  Strong:  If  your  Honor  please,  a  rebuttable  pre- 
sumption has  nothing-  to  do  with  knowledge.  I  have 
checked  the  statute,  and  if  your  Honor  will  look  at  the 
statute  you  will  find  that  rebuttable  presumption  is  as  to 
publication,  printing,  not  as  to  knowledge.  There  is  no 
presumption  that  is  rebuttable  as  to  knowledge. 

The  Court:  Very  well.  What  is  your  number  of  the 
instruction,  Mr.  Carr? 

Mr.  Carr:  You  mean  the  one  that  I  am  looking  at 
now? 

The  Court:  No,  the  one  you  think  explains  in  some 
measure  this  one? 

Mr.  Strong:     No.  22,  your  Honor. 

Mr.  Carr:     Yes,  sir,  No.  22. 

The  Court:  All  right.  Mr.  Strong,  I  shall  hear  you 
on  [493]  defendant's  requested  instruction  No.  22. 

Mr.  Strong:  That  instruction  incorrectly  states  the 
law,  and  I  should  like  to  read  the  law  to  your  Honor. 

The  Court:     All  right. 

Mr.  Strong:  That  instruction  shows  that  it  is  drawn 
from  Title  44,  U.S.C.A.,  Section  307;  and  that  is  what 
I  am  reading  now. 

Title  44,  United  States  Code  Annotated,  Section  307, 
says: 

"Filing  document  as  constructive  notice;  publication  in 
Register  as  presumption  of  validity;  judicial  notice;  cita- 
tion    .     .     ." 
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That  is  the  caption.     Then  it  says: 

"No  document  required  under  Section  305  (e)  of  this 
chapter  to  be  pubhshed  in  the  Federal  Register  shall  be 
valid  as  against  any  person  who  has  not  had  actual  knowl- 
edge thereof  until  the  duplicate  originals  or  certified  copies 
of  the  document  shall  have  been  filed  with  the  Division 
and  a  copy  made  available  for  public  inspection  as  pro- 
vided in  Section  302  of  this  chapter ;  and,  unless  otherwise 
specifically  provided  by  statute,  such  filing  of  any  docu- 
tnent,  required  or  authorized  to  be  published  under  Section 
305  of  this  chapter,  shall,  except  in  cases  where  notice 
by  publication  is  insufficient  in  law,  be  sufficient  to  give 
notice  of  the  contents  of  such  document  to  any  person 
subject  thereto  or  affected  [494]  thereby.  The  publica- 
tion in  the  Federal  Register  of  any  document  shall  create 
a  rebuttable  presumption  (a)  that  it  was  duly  issued, 
prescribed,  or  promulgated;  (b)  that  it  was  duly  filed 
with  the  Division  and  made  available  for  public  inspec- 
tion at  the  day  and  hour  stated  in  the  printed  notation; 
(c)  that  the  copy  contained  in  the  Federal  Register  is  a 
true  copy  of  the  original;  and,  (d)  that  all  requirements 
of  this  chapter  and  the  regulations  prescribed  thereunder 
relative  to  such  document  have  been  complied  with.  The 
contents  of  the  Federal  Register  shall  be  judicially  noticed 
and,  without  prejudice  to  any  other  mode  of  citation,  may 
be  cited  by  volume  and  page  number." 

Obviously  from  that  the  presumption  which  is  rebut- 
table is  not  as  to  knowledge  which  is  sufficient  once  it  is 
published  but  the  rebuttable  presumption  is  only  as  to  the 
issuance,  promulgation,  filing,  being  a  true  copy,  the  re- 
quirements and  regulations  relative  to  the  document  being 
put  in. 
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So  that  instruction  is  wholly  inconsistent  with  the  law 
when  it  seeks  to  make  out  of  the  knowledge  of  the  order 
a  rebuttable  presumption. 

Mr.  Carr:  Well,  I  am  not  in  accord  with  counsel  on 
his  interpretation. 

Mr.  Strong:     May  I  hand  this  book  to  your  Honor? 

(Counsel  hands  book  to  the  court.)   [495] 

Mr.  Carr:  Your  Honor,  could  I  ask  the  bailiff  to  get 
a  couple  of  citations? 

The  Court:     Yes. 

Mr.  Carr:     145  Fed.  (2d)  and  151  Fed.   (2d). 

(Brief  pause  in  the  proceedings.) 

Mr.  Strong:  May  I  state  to  your  Honor  further, 
while  counsel  is  looking  at  the  book,  that  if  counsel's  con- 
struction of  the  Federal  Register  publication  constructive 
notice  section  is  correct,  then  in  all  instances  ignorance 
of  the  law  would  be  an  excuse,  since  every  defendant 
could  take  the  stand  and  say  that  he  had  no  actual  knowl- 
edge. And  that  course  would  then  come  within  the  pro- 
vision called  for  by  this  instruction  that  that  is  a  pre- 
sumption but  it  is  a  rebuttable  one,  and  he  simply  rebuts 
it  by  saying,  'T  didn't  know  about  it." 

That  would  eliminate  the  publication  in  the  Federal 
Register. 

Mr.  Carr:  I  want  to  read  this  language  from  the 
Ninth  Circuit. 

This  is  the  case  of  Flannagan  v.  United  States,  145 
Fed.   (2d)   740: 

"Nor  was  there  error  in  denying  appellant's  motion  for 
an  instructed  verdict  for  insufficiency  of  the  evidence  to 
warrant   conviction.      The   evidence   shows    the   appellant 
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a  peddler  truck  seller,  buying  from  packers  and  selling 
his  meat,  here  the  side  of  beef,  'beef  wholesale  cut,'  [496] 
to  retailers  of  meat,  here  to  Kilduff,  operating  a  market 
in  Anahime,  California.  Appellant  is  charged  with  knowl- 
edge of  the  maximum  price  fixed  by  Regulation  169,  since 
on  June  9,  1943,  prior  to  the  sale,  the  regulation,  as 
amended  and  to  take  effect  on  June  19th,  was  published 
in  the  Federal  Register.  Such  publication  created  a  re- 
buttable presumption  of  notice  to  appellant     .     .     ." 

In  other  words,  he  did  not  rebut  the  presumption  in  this 
case. 

The  Circuit  Court  said  it  created  a  rebuttable  presump- 
tion. The  facts  show  that  he  did  know.  There  wasn't 
any  rebuttal. 

Here  it  is  again  in  this  case,  your  Honor,  in  Kempe  v. 
United  States,  This  is  the  Eighth  Circuit. 

The  Court:     151  Fed.  (2d)  680? 

Mr.  Carr:     Yes,  in  which  they  refer  on  page  684: 

"The  information  plainly  advised  the  defendant  that  he 
was  charged  with  violating  certain  specified  regulations 
and  statutes  .  .  .  The  defendant  was  charged  with 
knowledge  of  Ration  Order  No.  5C,  which  he  was  accused 
of  violating  by  Count  HI;  likewise,  he  was  charged  with 
knowledge   of   the   maximum  price   of   gasoline   as   fixed 

by  a  certain  regulation. 

".  .  .  since  both  of  these  regulations  had  been  pub- 
lished in  the  Federal  Register  and  the  volume  and  page 
were  set  forth  in  the  information.  Such  publication 
created  a  [497]  rebuttable  presumption  of  notice  to  the 
defendant     ,     .     ." 

Citing  the  Flannagan  case. 
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I  think  it  does  have  very  specific  appHcation.  In  other 
words,  if  it  is  a  rebuttable  presumption,  your  Honor,  and 
this  defendant  had  no  knowledge  of  the  act  and  he  rebuts 
that,  it  seems  to  me  that  that  is  the  very  reason  of  the 
willful  feature  in  the  act. 

Mr.  Strong:  If  your  Honor  please,  following  both  of 
those  portions  that  counsel  has  read,  there  has  been  paren- 
thesis in  those  cases  in  reference  to  this  section,  is  that 
right,  counsel,  44  United  States  Code  Section  307? 

Mr.  Cam     Oh,  I  am  sure  there  is,  yes,  yes. 

Mr.  Strong:  What  the  court  has  said  there  is  not  in- 
consistent with  what  I  have  said  at  all.  I  do  not  deny 
that  there  is  a  rebuttable  presumption  in  connection  with 
publication,  but  my  position  merely  is  that  it  is  not  a 
rebuttable  presumption  as  to  knowledge  but  a  rebuttable 
presumption  as  to  the  requirement  with  compliance  to 
complete  and  effectuate  the  publication.  That  is  all  that 
that  section  says  and  that  is  all  that  this  court  points  to. 

This  court,  the  Ninth  Circuit,  has  not  said  that  there 
is  a  rebuttable  presumption  as  to  knowledge  but  simply 
notice,  and  in  order  to  give  notice  it  must  be  done  in  con- 
formance with  the  requirements. 

Therefore,  I  again  submit  that  the  instruction  requested 
[498]  is  incorrect. 

The  Court:  I  will  pass  that  for  the  present,  gentle- 
men, and  have  both  counsel  see  if  they  can  submit  an  in- 
struction that  will  embody  those  expressions  and  also  the 
statute  to  which  my  attention  has  been  called. 

You  were  discussing  Instruction  No.  8,  gentlemen,  of 
the  Government,  page  10? 

Mr.  Strong:     Yes. 

The  Court:  I  shall  mark  that  "passed  now"  and  take 
it  up  later  tonight  or  some  other  time. 
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Government's  Instruction  No.  9  on  page  11.  Mr. 
Carr? 

Air.  Carr :  Well,  I  object  to  that  on  the  ground  it  does 
not  sufficiently  state  the  elements  of  the  offense. 

The  Court:     I  have  some  instructions  on  that. 

Mr.  Carr :     Yes,  your  Honor. 

Mr.  Strong:  I  think  it  is  your  instruction  24,  Mr. 
Carr. 

Mr.  Carr:     Mine  is  No.  24,  your  Honor. 

Mr.  Strong:  Well,  I  have  no  objection  to  substituting 
24  for  my  Instruction  No.  9. 

The  Court:     All  right. 

Mr.  Strong:  Except,  your  Honor,  that  on  line  18  of 
defendant's  instruction  2^ — 

The  Court:     There  is  nothing  wrong  with  that. 

Mr.  Strong:  Well,  I  assume  that  material  allegation 
refers  only  to  those  that  are  not  surplusage.   [499] 

Mr.  Carr:     Then,  your  Honor,  No.  25 — 

The  Court:  Wait  until  I  get  my  record  straight  on 
this. 

Let  the  record  show  that  the  Government  consents  to 
the  substitution  of  the  defendant's  requested  instruction 
No.  24  for  the  Government's  requested  instruction  No.  9. 

Mr.  Carr:  The  same  objection,  your  Honor,  to  the 
next  one. 

Mr.  Strong:     Yes,  we  consent  to  that. 

The  Court:     That  is  the  same. 

Mr.  Carr :     My  instruction  No.  25. 

Mr.  Strong:     I  will  agree  to  the  substitution. 

The  Court:  All  right.  Let  the  record  show  that  the 
Government  consents  to  the  substitution  of  the  defend- 
ant's requested  instruction  No.  25  for  the  Government's 
requested  instruction  No.   10. 
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All  right,  we  pass  on  now  to  page  13  of  the  Govern- 
ment's instructions,  No.  11. 

Mr.  Cam  Well,  this  instruction,  your  Honor — may  I 
just  briefly  refer  to  it? 

The  Court:  Well,  I  shall  point  out  a  few  objections, 
and  then,  Mr.  Carr,  you  will  have  the  whole  matter  in 
front  of  you. 

Mr.  Carr:     Very  well,  sir. 

The  Court:  On  line  12  after  the  words  "behalf  of" 
I  have  stricken  out  two  words  "either  of"  and  I  have 
stricken  out  the  "s"  on  "defendants"  and  in  the  same  line 
I  have  inserted  above  the  word  "defendant"  "Paul  J. 
Ziegler."   [500] 

And  on  line  13  I  have  stricken  out  the  word  "defend- 
ants, or  defendant"  and  I  have  inserted  the  words  "Paul 
J.  Ziegler." 

Those  are  my  insertions.  Now  you  have  the  whole  in- 
struction before  you,  Mr.  Carr.  And  in  line  19^^  I  have 
stricken  out  the  words  "or  defendants." 

Mr.  Strong:  The  same,  your  Honor,  should  be  done 
on  hne  15. 

The  Court:     And  I  have  done  the  same  on  line  15. 

Mr.  Strong:     That  is  agreeable  to  the  Government. 

The  Court:  You  have  the  whole  instruction  now,  Mr. 
Carr. 

Mr.  Carr:  Well,  I  will  have  to  object  to  that  on  the 
ground,  your  Honor,  that  it  is  an  erroneous  instruction 
in  that  it  does  not  comply  with  the  charge  set  up  in  Counts 
Two,  Four,  Six  and  Eight  in  that  the  way  I  read  that 
instruction  it  makes  an  offense  if  Paul  J.  Ziegler  received 
sugar,  and  it  confuses  the  West  Coast  Supply  Company 
account.  In  other  words,  there  is  no  longer  any  account 
of  the  West   Coast   Supply  Company.     The  evidence  is 
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such  that  that  is  not  involved  in  the  case  because  under 
that  instruction,  your  Honor,  we  are  apt  to  convict  the 
defendant. 

The  Court:  On  Hne  8  strike  out  "s"  on  "defendants" 
and  the  following  words  *'or  either  of  them"  are  to  be 
stricken  out. 

Mr.  Carr:  Do  I  make  myself  plain,  your  Honor?  In 
other  words,  this  instruction  does  this  to  the  defendant: 
obviously  there  was  nothing  in  that  account.  He  had  no 
account,  and  the  [501]  check  was  drawn  by  Paul  J. 
Ziegler. 

This  instruction  makes  it  so  that  if  those  checks  were 
an  overdraft  on  the  West  Coast  Supply  Company  account, 
then  if  the  jury  believes  that,  they  must  convict  him. 
And  I  contend  that  that  is  not  the  charge,  nor  can  he  be 
convicted  on  an  overdraft  on  the  West  Coast  Supply 
account. 

For  that  reason  the  instruction  leaves  out  an  element  of 
the  offense. 

The  Court:     What  element? 

Mr.  Carr:  Well,  it  makes  him  subject  to  conviction 
for  merely  signing  the  check  and  receiving  sugar.  That 
is  not  the  charge. 

In  other  words,  if  there  is  an  overdraft  on  the  West 
Coast  Supply  Company  account,  he  is  liable;  and  that  is 
not  the  charge  under  Section  15.7  (d).  That  is  where  the 
variance  comes  in,  your  Honor. 

The  Court:  Suppose  the  jury  found  that  the  only 
account  there  was  was  the  West  Coast  Supply  Company, 
and  Exhibit  2  authorized  Paul  J.  Ziegler  to  draw  on  that 
account;  also  that  he  issued  these  checks  on  the  West 
Coast  Supply  Company  and  signed  his  name,  would  that 
not  be  covered  in  this  particular  instruction? 
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Mr.  Carr:  Well,  I  contend  that  that  would  not  be  an 
ofifense,  your  Honor.  And  that  is  the  reason  I  contend 
that  it  would  not  be  an  offense  under  the  counts  involved, 
and  that  is  [502]  the  reson  I  say  the  instruction  is  falla- 
cious. 

The  Court :  Mr.  Strong,  what  do  you  have  to  say 
about  that? 

Mr.  Strong:  The  instruction  as  it  now  stands  I  be- 
lieve is  correct,  your  Honor,  because  I  believe  it  would  be 
an  offense,  regardless  of  whether  the  defendant  did  or 
did  not  insert  the  name  "West  Coast  Supply  Company." 

I  think  the  jury  can  properly  find  that  he  intended  to 
have  somebody  insert  something  if  he  did  not  do  it  him- 
self in  order  to  make  the  check  a  completed  check  so  that 
he  could  draw  on  the  account.  He  obviously  was  not 
issuing  this  paper  for  any  other  reason  except  that  it  be 
used  as  a  ration  check. 

If  the  defendant's  position,  as  expressed  by  Mr.  Carr, 
is  the  correct  law,  then  I  submit  that  the  defendant  has 
used  the  only  way  of  getting  around  the  requirement  that 
ration  currency  be  given  in  exchange  for  the  purchase  of 
sugar.  I  do  not  think  that  that  is  the  law,  your  Honor. 
I  do  not  think  that  it  contemplates  that  any  sugar  can  be 
obtained  without  the  use  of  ration  currency. 

The  Court:     Let  me  read  it  carefully  now. 

"Concerning  each  of  Counts  Two,  Four,  Six  and  Eight 
of  the  Information,  if  you  believe  beyond  a  reasonable 
doubt  that  on  or  about  the  dates  alleged  in  the  Informa- 
tion, the  defendant  did  on  those  dates,  willfully  receive, 
or  cause  to  be  received  the  amount  of  sugar  indicated  in 
each  of  the  Counts,  in  exchange  for  a  sugar  [503]  ration 
check  drawn  by  or  on  behalf  of     .     .     ." 
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That  would  have  to  be — 

Mr.  Strong:  I  think  maybe  we  can  add,  your  Honor, 
"by  or  on  behalf  of  the  defendant  Paul  J.  Ziegler  on  the 
West  Coast  Supply  Company  account"  to  clarify  it. 

I  would  have  no  objection  to  that,  if  that  is  what  coun- 
sel wants. 

Mr.  Carr:  No,  I  object  to  that  instruction  in  its  en- 
tirety. I  think  it  is  misleading.  I  do  not  think  it  covers 
the  offense  that  is  alleged  in  Counts  Two,  Four,  Six  and 
Eight ;  and  I  don't  think  that  it  sets  up  the  elements  of  the 
offense. 

Mr.  Strong:  If  your  Honor  wishes,  I  can  try  to  re- 
frame  it  and  produce  on  Monday  a  reframed  one. 

The  Court:  I  am  trying  to  reframe  it  here  to  bring 
it  within  the  terms  of  the  information.  But  I  have  rather 
badly  mutilated  it;  so  we  will  pass  it. 

Mr.  Strong:     Thank  you. 

The  Court:  Mr.  Carr,  let  us  have  your  objection,  if 
any,  to  Government's  Instruction  No.  12. 

Mr.  Carr:     Let's  see. 

The  Court:  I  have  stricken  out  "s"  in  line  9,  and  I 
have  stricken  out  "or  either  of  them"  in  line  9  and  I  have 
inserted  above  it  "Paul  J.  Ziegler." 

I  have  stricken  out  in  line  13>^  "or  defendants"  and  I 
have  stricken  out  in  line  17}i  "or  defendants."   [504] 

Mr.  Carr:  Well,  your  Honor,  I  have  to  on  my  theory 
of  the  case  object  to  that  because  of  that  variance  be- 
tween the  evidence  and  the  information.  At  least  my 
position  is  that. 

The  Court:     Yes,  I  understand. 

Mr.  Carr :  And  it  does  not  properly  state  the  elements, 
all  of  the  elements,  in  view  of  the  offense  charged. 

The  Court:     All  right,  let  the  record  so  show. 
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Mr.  Carr:     That  is  overruled,  your  Honor? 

The  Court:  Yes.  Let  Mr.  Carr's  objection  show  in 
the  record. 

All  right,  take  up  the  defendant's  instructions. 

Mr.  Strong:  I  assume,  in  connection  with  the  defend- 
ant, that  your  Honor  will  give  your  Honor's  usual  gen- 
eral instruction? 

The  Court:  Yes.  I  shall  indicate  it.  I  think  Mr. 
Carr  is  familiar  with  my  instructions. 

Instruction  No.  1  is  given  in  my  general  instruction, 
Instruction  No.  2,  Instruction  No.  3,  No.  4,  No.  5,  No.  6, 
No.  7. 

Mr.  Carr:     6  and  7? 

The  Court:     And  7. 

Mr.  Strong:     8  is  the  same  as  4,  almost. 

The  Court:  I  give  that  in  different  parts  of  my  in- 
structions.    I  say: 

*'The  defendant  is  presumed  to  be  innocent  at  all  stages 
of  the  proceedings  until  the  evidence  produced  on  behalf 
[505]  of  the  Government  shows  him  guilty  beyond  a 
reasonable  doubt.  The  burden  is  not  upon  the  defendant 
to  establish  his  innocence." 

That  is  a  new  expression  I  have  added  to  my  instruc- 
tion.    I  find  the  authority  in  143  Fed.  (2d)  at  681 : 

"This  rule  applies  to  every  element  of  the  offense 
charged.  Mere  suspicion  or  mere  probability  will  not 
authorize  a  conviction.     Reasonable  doubt  in  such  doubt 

Then  I  have  the  general  instruction  on  reasonable  doubt. 

Mr.   Carr:     In  other   words,  you  cover,  your   Honor, 

''partial  comparison  and  consideration  of  all  the  evidence"? 
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The  Court:  Yes.  In  another  part  I  have  covered 
that. 

Mr.  Carr :  I  have  always  liked  that.  I  don't  know.  It 
may  just  say: 

".  .  .  you  can  truthfully  say  you  have  an  abiding 
conviction  of  the  defendant's  guilt     .     .     ." 

The  Court:     And 

".  .  .  whenever,  after  careful  consideration  of  all 
the  evidence,  your  minds  are  in  that  state  where  a  con- 
clusion of  innocence  is  indicated  equally  with  a  conclusion 
of  guilt  or  there  is  a  reasonable  doubt  as  to  whether  the 
evidence  is  so  balanced,  the  conclusion  of  innocence  must 
be  adopted." 

That  is  mine. 

Mr.    Strong:     That   is    satisfactory   to   the    Government. 
[506] 

Mr.  Carr:  I  do  not  think  it  would  be  in  error  if  your 
Honor  does  not  give  this. 

The  Court :  I  have  covered  that  pretty  strongly  in  that 
section  there. 

We  will  take  up  No.  8.    I  give  that  in  general  language. 

As  to  No.  9,  I  have  just  read  you  mine  on  that;  and  I 
express  it  in  other  ways.     No.  9  is  given  in  substance. 

No.  10  is  given  in  substance. 

No.  11  is  part  of  my  general  instructions. 

Now,  as  to  No.  12,  gentlemen: 

"You  cannot  find  a  defendant  guilty  upon  any  count 
of  the  information  unless  you  are  convinced,  beyond  a 
reasonable  doubt,  by  the  evidence  of  the  truth  of  every 
material  allegation  of  such  count." 

I  just  read  you  that  in  my  instructions. 
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Mr.  Carr:     If  that  is  covered,  your  Honor,  there  is  no 

need  of  giving  it. 

The  Court:     No.     Now,  let  us  read  No.   13: 

"The  Court  advises  you  to   find  the  defendant,   West 

Coast   Supply  Company     .     .     ." 

Mr.  Carr:     That  is  out. 

The  Court:     Yes,  that  is  out. 

Mr.  Strong:     We  object  to  No.  14. 

The  Court:     What? 

Mr.  Strong:  I  thought  your  Honor  was  going  to  No. 
14.   [507] 

The  Court:     No,  No.  13. 

No.  14: 

"The  Court  advises  you  to  find  the  defendant  .  .  . 
not  guilty     .     .     ." 

Not  given,  exception  allowed  to  the  defendant. 

Mr.  Carr:     That  is  on  14? 

The  Court:     No.  14,  yes. 

No.  15:  I  give  that,  gentlemen,  in  my  general  instruc- 
tions.    That  is  all  right. 

As  to  No.  16 — 

Mr.  Strong:     I  object  to  16,  your  Honor. 

The  Court:  Well,  it  should  be  revamped  in  some 
measure.     I  have  a  note  here. 

Mr.  Carr:  Of  course,  that  is  our  theory  of  the  case, 
your  Honor. 

The  Court:  That  is  right.  Not  given,  exception  al- 
lowed to  the  defendant. 

Mr.  Strong:     We  object  to  17,  your  Honor. 

The  Court:  What  is  the  objection  to  17?  On  the 
face  of  it  it  looks  to  me  to  be  all  right. 
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"You  are  instructed  that  a  sugar  ration  check  may  be 
issued  only  by  a  depositor,  that  is,  by  a  person  who  has 
a  ration  bank  account,  against  his  account.  Even  if  you 
should  find  beyond  a  reasonable  doubt  that  the  defendant, 
Paul  J.  Ziegler,  in  fact,  did  issue  or  cause  [508]  said 
ration  checks  to  be  issued,  you  cannot  find  defendant  Paul 
J.  Ziegler  guilty  unless  you  are  convinced,  beyond  a  rea- 
sonable doubt,  that  he  is  either  a  depositor  or  that  he  was 
authorized  by  defendant  West  Coast  Supply  Company  to 
issue  checks  to  be  drawn  on  its  account." 

Mr.  Strong:     I  withdraw  my  objection.     I  am  sorry. 

The  Court:     Yes,  I  think  that  is  all  right. 

Mr.  Strong:  Does  your  Honor  want  to  leave  in  the 
w^ords  "defendant  West  Coast  Supply  Company"? 

Mr.  Carr:     I  guess  that  will  have  to  come  out. 

Mr.  Strong:     Just  the  word  "defendant." 

Mr.  Carr:     The  instruction  may  be  wrong  now. 

The  Court:  No,  I  think  that  has  to  stay  in  because 
you  are  dealing  with  that  account. 

Mr.  Carr:     Let  me  have  just  a  moment,  your  Honor. 

(Brief  pause  in  the  proceedings.) 

The  Court:  If  they  find  he  was  not  authorized  by  the 
West  Coast  Supply  Company,  why,  of  course,  under  this 
instruction  he  would  not  be  guilty. 

Mr.  Strong:  I  assume  the  word  "defendant"  is  merely 
descriptive  to  designate  West  Coast  Supply  Company. 

Mr.  Carr :  The  only  trouble  with  that,  your  Honor,  is 
that  now  our  contention  is  that  since  all  the  evidence  is 
in — I  drafted  an  instruction,  earlier,  you  know — that  now 
that  there  is  no  evidence  whatsoever  before  the  jury  to 
show  an  [509]  authorization — 
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The  Court:     I  think  that  card  does. 

Mr.  Cam  I  mean  in  a  criminal  case,  your  Honor.  I 
think  that  is  where  the  problem  comes  in.  It  might  for  a 
civil  matter.  That  I  can  understand.  But  for  a  criminal 
case  I  think  it  raises — may  we  pass  that  one  and  see  if  I 
can  revamp  that? 

Mr.  Strong:     I  would  like  it  given  as  is  now. 

The  Court:  I  shall  strike  out  "was  authorized."  I 
shall  strike  out  the  word  "defendant"  on  line  10  because 
the  West  Coast  Supply  Company  is  not  a  defendant. 

Mr.  Strong:     Yes. 

Mr.  Carr:     May  I  try  to  revamp  that,  your  Honor? 

The  Court:     All  right,  we  will  pass  it. 

No.  18:  I  have  already  given  you  the  instruction  I 
am  going  to  give  with  reference  to  willfulness. 

As  to  No.  19 — 

Mr.  Strong:     The  Government  objects  to  19. 

The  Court:  Defendant's  requested  instruction  No.  19. 
Well- 
Mr.  Carr :  I  assume  that  on  the  first  part  of  that  in- 
struction your  Honor  has  indicated  the  contrary  ruling  on 
that  first  part,  the  first  paragraph  from  your  previous 
rulings  ? 

The  Court:     That  is  right.  [510] 

Mr.  Carr:  It  may  be  we  have  confused  two  things  in 
that  instruction,  your  Honor.  They  ought  to  be  broken 
down.  If  so,  your  Honor  can  pass  it.  There  are  really 
two  things  in  there,  I  am  afraid. 

The  Court:     We  will  pass  it.     No.  18  is  passed. 

Defendant's  requested  instruction  No.  20? 

Mr.  Strong:  Objected  to  by  the  Government.  The 
definition  of  "willfully"  is  already  given  by  your  Honor. 
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The  Court:  Yes,  I  have  covered  that.  The  same  case 
is  cited  in  support  of  it. 

No.  21? 

Mr.  Strong:  Objected  to  by  the  Government  as  not 
the  law. 

The  Court:     That  is  Mr.  Carr's  theory,  though. 

Mr.  Carr:     Yes,  that  is  our  theory,  your  Honor. 

The  Court:  Not  given,  exception  allowed  to  the  de- 
fendant. 

Mr.  Strong:     Did  your  Honor  say  "not  given"? 

The  Court:  Not  given,  exception  allowed  the  defend- 
ant. 

Defendant's  requested  instruction  No.  22? 

Mr.  Strong:     That  was  passed,  I  believe,  for  revision. 

Mr.  Carr:     No. 

The  Court:     Yes,  I  have  marked  "hold"  on  that. 

Now  we  will  take  up  No.  23.     No.  23  will  be  given. 

Mr.  Strong:     Did  your  Honor  say  "will  be  given"? 

The  Court:     Yes. 

Mr.  Strong:  We  object  to  it  for  this  reason,  your 
Honor—  [511] 

The  Court:  I  have  marked  it  "okay"  here.  What  is 
the  objection  to  that? 

Mr.  Strong:  Well,  I  don't  think  the  juror  should  be 
instructed  to  stand  by  his  decision  once  he  reaches  it. 

The  Court:     That  is  not  in  here,  is  it? 

Mr.  Strong:     On  line  8. 

Mr.  Carr:  The  law  of  the  land  and  this  instruction 
are  older  than  I  am,  your  Honor. 

The  Court :     It  is  not  very  old,  then. 


478  Paul  J.  Ziegler  vs. 

Mr.  Carr:  Well,  it's  been  given  for  at  least  40  years 
around  here. 

The  Court:  Well,  here  is  mine,  gentlemen: 
"However,  you  should  not  be  influenced  to  vote  in  any 
way  on  any  question  submitted  to  you  by  the  single  fact 
that  a  majority  of  the  jurors,  or  any  of  them,  favor  such 
a  decision.  In  other  words,  you  should  not  surrender 
your  honest  convictions  concerning  the  effect  or  weight 
of  evidence  for  the  mere  purpose  of  returning  a  verdict 
or  solely  because  of  the  opinion  of  the  other  jurors.  Upon 
retiring   to   the  jury   room  you   will   select   one   of   your 

Mr.  Strong:     That  is  satisfactory  to  the  Government. 

Mr.  Carr:  I  will  ask  that  that  instruction  be  given, 
your  Honor.  It  is  an  instruction  that  is  going  back 
sometime.  I  remember  Judge  James  used  to  give  that 
instruction  invariably,  [512]  and  I  think  it  has  come  down 
through  the  annals  of  this  court  and  I  think  it  is  a  very 
just  and  proper  one.  It  tells  them  to  stand  their  ground 
when  they  believe  something  but  not  be  averse  to  listening 
to  their  fellow  jurors;  that  they  should  not  surrender 
their  independent  judgment  but  they  should  listen. 

The  Court:  I  say:  "You  should  not  surrender  your 
honest  convictions     .     .     ." 

I  say  that. 

'Tn  other  words,  you  should  not  surrender  your  honest 
convictions  concerning  the  effect  or  weight  of  evidence 
for  the  mere  purpose  of  returning  a  verdict  or  solely  be- 
cause of  the  opinion  of  the  other  jurors     .     .     ." 

Mr.  Carr:  I  just  don't  think  it  covers  it  fully  enough, 
your  Honor.     I  respectfully  ask  you  to  give  this  one. 
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The  Court :     What  further  now  would  you  add  to  that  ? 

*'If  you  arrive  at  another  conclusion,  don't  let  anybody 
change  your  mind" 
that  is  what  you  want? 

Mr,  Cam  "If,  after  such  a  full  and  fair  discussion 
with  them,  any  juror  still  satisfied  that  a  decision  is  right, 
he  should  say  so  by  his  verdict.  If,  on  the  other  hand, 
after  such  full  and  fair  discussion  any  juror  is  satisfied 
that  his  original  decision  was  wrong,  then  he  should 
unhesitatingly  abandon  such  decision  and  render  his 
verdict  according  to  such  final  decision."   [513] 

I  believe,  your  Honor,  I  have  run  into  this  many  times. 
Jurors  get  the  impression  that  they  would  vote  with  the 
majority. 

The  Court:     I  tell  them  not  to. 

Mr.  Carr:  And  unless  they  get  that  plain,  it  often 
happens.     I  have  had  them  tell  me, 

"I  didn't  know  that  you  could  have  a  disagreement." 

The  Court:     And  I  say  further: 

"It  is  your  duty  as  jurors  to  consult  with  one  another 
and  to  deliberate  with  a  view  to  reaching  an  agreement 
if  you  can  do  so  without  any  violence  to  your  independent 
judgment.  To  each  of  you  I  would  say  that  you  must 
decide  the  case  for  yourself  but  should  do  so  only  after 
a  consideration  of  the  case  with  your  fellow  jurors,  and 
you  should  not  hesitate  to  change  an  opinion  when  con- 
vinced that  it  is  erroneous." 

I  have  given  that  for  six  years  now. 

Mr.  Carr:  Your  Honor,  I  am  not  criticizing  your  in- 
struction. 

The  Court:  No,  you  have  that  right,  Mr.  Carr.  I 
want  you  to. 
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Mr.  Carr:  I  will  tell  you  very  frankly,  in  a  certain 
case  that  was  tried  in  your  Honor's  court  I  talked  to  a 
woman  juror  afterwards,  and  she  said,  "Well,  I  didn't 
know  that  you  could  disagree  in  those  cases.  I  thought 
you  had  to  [514]  arrive  at  either  a  guilty  verdict  or  a 
not  guilty  verdict." 

The  purpose  of  that  particular  phrase  in  there  about 
"stand  by  your  decision"  is,  to  me,  very  important  in  a 
criminal  case. 

The  Court:     Well,  you  may  reverse  me. 

Mr.  Carr:  No,  I  don't  know  about  that,  your  Honor, 
on  that  instruction. 

The  Court:  If  I  change  that  general  instruction — I 
have  given  it  for  six  years — I  think  I  should  rewrite  it 
and  give  it  in  accordance  with  this  other  suggestion.  And 
I  hesitate  to  do  that. 

No.  23,  gentlemen,  I  have  decided. 

The  next  one  I  have  is  No.  26. 

Mr.  Strong:  Nos.  24  and  25  were  agreed  before,  your 
Honor. 

The  Court:  All  right.  No.  26:  Well,  let  me  hear 
about  that. 

Mr.  Strong:     I  object  to  that,  your  Honor. 

The  Court:     On  what  ground? 

Mr.  Strong:  Because  it  specifically  directs  the  jury, 
in  effect,  to  acquit  the  defendant  Paul  J.  Ziegler  if  he  did 
not  physically  place  the  name  "West  Coast  Supply  Com- 
pany" on  the  check.  It  also  gives  them  a  definition  of 
"ration  check"  which  includes,  in  effect,  the  instruction  to 
acquit  if  Paul  J.  Ziegler  did  not  physically  place  the  name 
"West  [515]  Coast  Supply  Company"  on  a  check. 
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The  depositor  portion  is  already  covered  elsewhere, 

Mr.  Carr:  I  contend,  of  course,  that  that  is  the  law 
of  the  case  right  there. 

The  Court:  I  think  that  is  more  for  argument.  I 
shall  allow  an  exception  to  Mr.  Carr.  I  think  that  is  more 
a  matter  of  argument  to  the  jury. 

No.  27? 

Mr.  Strong:  Objected  to  for  the  same  reason,  your 
Honor.     It  is  another  way  of  reaching  the  same  result. 

Mr.  Carr:  Your  Honor,  if  you  include  instructions 
26  and  27,  in  view  of  our  position  under  the  new  rules, 
instructions  that  are  now  given  are  approved  prior  to  the 
argument,  that  places  the  lawyer  in  this  position:  a  law- 
yer should  not  argue  law  that  is  not  the  law  in  court. 

I  contend  that  that  is  the  law,  and  I  wish  to  argue  it 
to  the  jury.  The  jury  should  receive  instructions  on  that 
law.  If  you  leave  me  without  those  instructions,  I  am 
in  no  position,  theoretically  at  least,  to  argue  that  to  the 
jury. 

The  Court:  In  the  last  sentence  you  say,  in  proposed 
instruction  No.  27: 

"Thus,  if  you  find  that  the  name  West  Coast  Supply 
Company  was  placed  upon  the  checks  after  delivery  of 
said  checks,  then  it  was  the  duty  of  the  broker  or  seller 
to  return  said  checks  to  the  issuer."  [516] 

There  is  evidence  here  to  show,  from  one  of  the  brokers, 
that  he  was  authorized  to  write  in  the  name  of  the  West 
Coast  Supply  Company.  What  does  that  do  to  that  evi- 
dence ? 

Mr.  Carr:  Well,  your  Honor,  his  contention  was  that 
Ziegler  might  have  indicated  to  him,  but  as  to  the  au- 
thorization we  claim  that  there  was  no  such  evidence. 
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I  was  merely  following  that  alteration  section  to  which 
I  referred  which  makes  it  a  duty.  It  may  be  that  your 
Honor  will  want  to  re-word  that  latter  line,  but  I  feel 
that  that  is  the  law  under  the  regulations. 

Mr.  Strong;  May  I  call  your  Honor's  attention  to 
one  thing?  I  have  heard  about  this  alteration  section  for 
sometime  in  this  case,  and  I  would  like  to  call  your 
Honor's  attention  to  the  fact  that  there  are  three  types  of 
alterations  discussed.  One  is  mutilation.  The  second  is 
erasure.     And  the  third  is  partial  destruction. 

It  says  nothing  about  addition  as  an  alteration  at  all. 

Mr.  Carr:  Well,  now,  I  wouldn't  be  just  too  certain 
about  my  interpretation  of  that,  Mr.  Strong.  Alteration 
has  been  defined  since  the  beginning  of  law. 

The  Court :  But,  of  course,  if  there  is  a  specific  defi- 
nition, that  would  control  over  any  general  interpretation. 

Mr.  Carr:  "No  check  which  has  been  altered  .  .  . 
mutilated  or  partially  destroyed,  or  which  contains  an 
erasure     .     .     ." 

Now,  what  does  "alter"  mean?  They  didn't  mean  when 
they  [517]  said  "No  check  which  has  been  altered  .  .  . 
mutilated     .     .     ." 

It  doesn't  mean  mutilated. 

".  .  .  or  partially  destroyed,  or  which  contains  an 
erasure     ..." 

There  are  four  separate  things  there.  Certainly  alter- 
ation, in  the  common  usage,  means,  for  example,  if  I  issue 
you  a  check  and  you  change  it  from  $100,000  to  $150,000, 
it  is  an  alteration.  If  you  add  anything  to  an  instru- 
ment— 

The  Court:  I  think  it  is  a  matter  of  argument  to  the 
jury.     Give  Mr.  Carr  an  exception. 
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No.  28? 

Mr.  Strong:     I  think  that  that  is  a  good  instruction. 

The  Court :  No.  28  is  a  .new  kind  of  instruction  to  me, 
but  T  do  not  see  any  objection  to  giving  it.  I  shall  give  it. 
It  might  have  some  bearing. 

No.  29? 

Mr.  Carr :  I  sort  of  offer  that  instruction  with  a  little 
bit  of  a  blush,  your  Honor,  because  it  is  the  theory  of 
the  Government's  case  but  it  is  not  my  theory.  But  I 
just  drafted  it. 

Mr.  Strong:  Well,  I  would  say  that  I  think  it  is  a 
good  instruction  because  of  the  fact  that  if  there  was  suf- 
ficient credit  in  the  bank  account,  those  checks  would  not 
have  been  invalid.     It  should  be  changed  to  read: 

".     .     .     to  acquit  the  defendant  Paul  J.  Ziegler."  [518] 

Is  not  that  the  same  as  in  another  instruction  previous- 
ly given  here,  your  Honor,  which  sets  forth  the  elements 
necessary  before  a  conviction  can  be  had? 

The  Court:  It  is  a  little  more  specific,  and  it  is  the 
law.  In  other  words,  if  the  jury  find  there  were  sufficient 
credits  in  that  account — 

Mr.  Strong:     We  don't  object. 

The  Court:     All  right.     No.  30? 

Mr.  Strong:     We  object  to  30,  your  Honor. 

Mr.  Carr:  That  certainly  is  well  settled  law,  your 
Honor.  The  evidence,  if  you  will  recall,  was  that  he  came 
to  me  prior  to  the  time  that  he  received  the  sugar  or  prior 
to  the  time  that  West  Coast  received  it  and  got  legal  ad- 
vice on  the  matter.  And  from  the  advice  he  could  not 
determine  that  it  was  an  offense. 

That  Williamson  case  is  a  well  settled  case.  That  in- 
struction has  been  given  many  times. 
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Mr.  Strong:  If  your  Honor  please,  if  that  were  the 
law,  then  we  would  have  no  case  because  there  is  no  dis- 
pute of  the  fact  that  the  defendant  spoke  to  Mr.  Carr. 
If  simply  obtaining  advice  from  an  attorney  removes  all 
criminal  liability  for  subsequent  acts,  there  would  never 
be  any  cases  involving  criminals,  because  they  would  all 
consult  attorneys  before. 

Mr.  Carr:  It  is  a  question  of  intent  and  willfulness, 
[519]  and  it  goes  to  the  jury  for  them  to  determine. 

If  a  person  went  to  a  lawyer  in  good  faith,  your  Honor, 
and  said,  "Here  are  the  facts.  I  don't  know  what  to  do. 
I  want  to  do  this  act,  but  I  don't  want  to  violate  any  law." 

If  the  jury  determines  it  is  an  honest  proposition,  it 
is  a  defense  because  it  goes  to  willfulness. 

Mr.  Strong:  This  instruction  makes  that  the  only  ele- 
ment. 

The  Court:  Well,  I  think  it  is  too  broad;  but  I  shall 
give  an  instruction  if  you  gentlemen  will  give  me  a  modi- 
fied instruction.     This  goes  a  little  too  far. 

I  have  a  decision  from  the  Supreme  Court  of  the  United 
States.  I  tried  to  find  it  while  I  was  looking  over  these 
instructions.     It  is  in  my  old  instructions. 

This  is  a  little  violent,  but  I  am  going  to  include  an 
instruction  along  that  line  but  not  quite  so  drastic.  So 
we  will  pass  it. 

Mr.  Carr:  I  don't  know,  your  Honor.  Would  your 
Honor  indicate  what  part  you — 

The  Court:  Well,  I  tried  to  find  that  decision.  Off- 
hand I  would  not  like  to  do  it  without  trying  to  find  the 
decision. 

Mr.  Carr:  It  is  the  Williamson  case,  your  Honor,  the 
one  I  cited,  in  fact,  on  the  instruction. 

The  Court:     We  will  look  up  ours  and  yours. 
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Mr.  Strong-:  I  have  no  objection  to  No.  31,  your 
Honor, 

The  Court:     No.  31  is  important,  Mr.  Carr?  [520] 

Mr.  Carr:     Very,  your  Honor. 

I  tried  and  defended  the  Ballard  case  and  talked  to  one 
of  the  jurors,  and  he  said  he  didn't  like  the  looks  of  the 
defendant,  and  two  other  jurors  said  the  same  thing. 
They  mentioned  the  personal  appearance  or  the  looks  or 
attitude  of  the  defendant.  They  didn't  like  Mrs.  Ballard's 
blonde  hair,  for  one  thing.  And  I  was  surprised  at  grown 
people  going  into  a  jury  room  and  proceeding  on  that 
theory. 

Mr.  Strong:  There  is  another  affirmative  instruction 
which  I  believe  your  Honor  gives,  that  the  jury  in  deter- 
mining credibility  should  take  into  account  various  con- 
siderations but  I  do  not  believe  that  this  in  any  conflicts 
with  that. 

Mr.  Carr:  That  is  as  to  the  witness  on  the  stand,  if 
he  is  evasive  or  anything  of  that  kind.  So  it  doesn't 
conflict  with  this. 

The  Court:  Well,  Mr.  Carr  wants  it.  I  can  under- 
stand in  some  cases  where  such  an  instruction  would  be 
important.  But  I  did  not  think  it  applied  in  this  case. 
However,  I  shall  give  it.  That  is  defendant's  proposed 
instruction  No.  31. 

Mr.  Carr:  No.  32,  I  think,  covered  the  partnership, 
your  Honor;  and  that,  of  course,  now  is  not  necessary. 

The  Court:     Yes,  "principal,"  is  out. 

Do  you  think  that  applies,  Mr.  Strong? 

Mr.  Strong:  No,  I  don't  think  it  applies.  I  agree 
with  Mr.  Carr.    It  should  go  out.  [521] 

The  Court:  All  right,  gentlemen.  H  you  will  let  me 
have   the   balance   of   the   instructions   by    11:00   o'clock 
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Monday,   I  shall  appreciate  it  very  much  so  that  I   can 
work  on  them  so  we  won't  delay  the  trial  in  the  afternoon. 
All  right,  we  will  adjourn. 

(Whereupon,  at  5:40  o'clock  p.  m.  an  adjournment  was 
taken  until  1 :30  o'clock  p.  m.,  Monday,  February  10th, 
1947.)    [522] 

Los  Angeles,  California,  Monday,  February  10,  1947 
1 :30  P.  M. 

The  Court:     Stipulate  the  jury  is  present,  gentlemen? 

Mr.  Strong:     So  stipulate. 

Mr.  Carr:     So  stipulate. 

The  Court:     Stipulate  the  defendant  is  in  court? 

Mr.  Carr:     So  stipulated. 

Mr.  Strong:     So  stipulated. 

The  Clerk:     There  is  another  matter,  your  Honor. 

(Brief  interruption  for  other  court  matters.) 

The  Court:  Ladies  and  gentlemen  of  the  jury,  I  have 
some  matters  to  take  up  with  counsel.  So  you  will  please 
retire  to  your  jury  rooms,  and  I  shall  call  you. 

Again  I  give  you  the  same  suggestions.  I  know  you 
will  not  discuss  the  matter  among  yourselves  or  permit 
anyone  to  discuss  it  in  your  presence.  Do  not  express 
or  form  any  opinion  as  to  the  merits  of  the  controversy 
until  it  is  finally  submitted  to  you  under  the  instructions 
of  the  court. 

(Jury  excused  at  1:35  o'clock  p.  m.) 

The  Court:  Now,  let  me  get  the  Government  straight 
here  first. 

The  Government  has  withdrawn  its  instruction  No.  4 
found  on  page  4  and  has  asked  to  have  substituted  in- 
struction No.  4,  new  instruction  No.  4. 
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Mr.  Carr:     Of  course,  that  is—  [524] 

The  Court:     I  am  just  trying  to  straighten  them  out. 

Mr.  Carr:     I  see.     I  am  sorry. 

The  Court :  And  the  Government  has  prepared  an  in- 
struction No.  8  to  be  substituted  for  the  former  instruc- 
tion No.  8  that  was  submitted  to  the  court. 

The  Government  has  withdrawn  its  formerly  submitted 
instruction  No.  11  and  asked  to  have  submitted  a  newly 
prepared  instruction  No.  11. 

The  Government  has  withdrawn  the  original  submitted 
instruction  No.  12  and  asked  to  have  submitted  a  new 
instruction  No.   12. 

The  Government  has  requested  an  additional  instruc- 
tion, which  is  numbered  6-B. 

The  Government  has  requested  an  additional  instruc- 
tion numbered  6-C. 

Mr.  Strong,  have  I  noted  all  of  your  substitutions  and 
new  suggested  instructions? 

Mr.  Strong:     Yes,  your  Honor. 

The  Court:     Now  we  will  go  to  the  defendant's. 

The  defendant  has  proposed  a  rewritten  instruction 
No.  ZZ.  Is  that  the  same  number  as  the  other?  I  think 
not. 

Mr.  Carr:     No,  your  Honor.     That  is  in  addition. 

The  Court:     In  addition  to  the  other  one? 

Mr.  Carr:     Yes. 

The  Court:     As  to  advice  of  counsel?  [525] 

Mr.  Carr:     Yes. 

The  Court:     What  was  the  number  of  the  other  one? 

Mr.  Carr:  That  was  No.  30,  I  believe,  your  Honor. 
Yes,  No.  30. 
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The  Court:  Yes.  The  defendant  has  prepared  in- 
struction No.  33  which  it  requests  to  be  given  in  connec- 
tion with  the  instruction  heretofore  discussed,  instruction 
No.  30. 

The  defendant  prepared  a  new  instruction  No.  35. 

Mr.  Cam     No.  34,  your  Honor. 

The  Court:  34?  I  have  "35"  here.  Do  you  have 
another  one?  Maybe  it  is  not  in  order.  I  have  35,  2>6, 
d>7,  38,  39  and  40.     I  do  not  have  34. 

Mr.  Carr:     Counsel,  did  I  give  you  a  copy  of  34? 

Mr.  Strong:     Yes,  I  have  a  copy  of  34. 

Mr.  Carr:     If  I  may,  your  Honor,  I  shall  pass  it  up. 

The  Court:  Do  not  pass  it  up  until  I  go  through  some 
other  papers  here. 

(Brief  pause  in  the  proceedings.) 

The  Court:     Now,  Mr.  Carr? 

Mr.  Carr:     May  I  pass  it  to  the  clerk,  your  Honor? 

(Document  handed  to  the  court.) 

The  Court:  Defendant  proposes  a  new  instruction 
No.  34.  The  defendant  proposes  a  new  instruction  No. 
35.     The  defendant  proposes  a  new  instruction  No.  Z7. 

Mr.  Carr:     36,  your  Honor.    [526] 

The  Court:     "?>7''  I  have,  Mr.  Carr. 

Is  there  a  No.  36  that  I  do  not  have,  too? 

Mr.  Carr :     Yes,  your  Honor. 

The  Court:     Wait  and  let  me  see. 

(Brief  pause  in  the  proceedings.) 

The  Court:     No,  Mr.  Carr,  that  has  been  omitted,  too. 

Mr.  Carr:     You  do  not  have  it,  your  Honor? 

The  Court:     No. 
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Mr.  Carr:     Mr.  Strong? 

Mr.  Strong:     I  have  a  copy  here. 

Mr.  Carr:     I  will  pass  it  to  the  clerk. 

(Document  then  handed  to  the  court.) 

The  Court:  The  defendant  has  new  proposed  instruc- 
tion No.  36.  The  defendant  has  a  new  instruction  No. 
37  which  it  requests  the  court  to  give. 

Mr.  Carr:     May  I  interrupt,  your  Honor? 

The  Court:     Yes. 

Mr.  Carr:  To  say  that  2>7  is  practically  the  same  in- 
struction as  the  one  numbered  19,  a  rewritten  instruction 
of  19,  your  Honor. 

The  Court:     Shall  we  withdraw  18  and  substitute  37? 

Mr.  Carr:  19  you  mean,  your  Honor?  19?  I  think 
it  is  probably  more  expressive  of  the  factual  situation. 

The  Court:     Yes. 

Mr.  Carr:     Oh,  that  is  perfectly  all  right.   [527] 

The  Court:     Withdraw  19? 

Mr.  Carr:     And  substitute  Z7. 

The  Court:     And  substitute  2>7. 

Mr.  Strong:  I  understand  your  Honor  has  not  ruled 
on  them? 

The  Court :  No.  No,  I  am  trying  to  get  them  in  place 
so  we  can  discuss  them. 

The  defendant  requests  new  instruction  No.  38.  You 
had  something  on  that,  did  you  not? 

Mr.  Carr:  Well,  that  is  proposed  in  addition,  your 
Honor,  because  there  was  some  question. 

The  Court:     With  what  does  it  go? 

Mr.  Carr:     That  other  one,  that  is,  instruction  22. 

The  Court:  The  defense  requests  instruction  No.  38 
to  be  given  in  connection  with  22,  is  that  right? 
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Mr.  Carr:  Well,  it  is  more  or  less  drawn  in  two  dif- 
ferent ways,  your  Honor.  There  was  some  question  the 
other  day  about  the  form  of  No.  22;  so  I  drafted  38  and 
39  and  tried  to  make  an  instruction  that  possibly  would 
be— 

The  Court:     On  the  same  subject? 

Mr.  Carr:     Yes. 

The  Court:  And  the  defendant  requests  instruction 
No.  40.  I  do  not  find  a  definition  suggested  by  either  of 
the  word  ''alteration." 

Therefore,  I  am  taking  the  definition  out  of  Bouvier's 
[528]  Law  Dictionary,  Rawles's  Third  Edition,  Vol.  1, 
page  183. 

"I  charge  you  that  'alteration'  means  a  change  in  the 
terms  of  a  written  instrument  by  a  party  entitled  there- 
under without  the  consent  of  the  other  party  by  which  its 
meaning  or  language  is  changed." 

Mr.  Strong:  That  is  satisfactory  to  the  Government, 
except  that  we  do  not  think  that  alteration  has  any  part 
in  it. 

The  Court:  But  the  defense  has  raised  it.  The  jury 
would  have  no  knowledge  of  what  an  alteration  is,  and 
there  is  no  definition  in  the  statute. 

Mr.  Carr:     That  is  satisfactory  to  us. 

The  Court:  It  seems  to  be  clear.  In  other  words, 
if  an  instrument  is  delivered  and  if  the  parties  agree  to 
a  change,  it  is  not  an  alteration.  But,  on  the  other  hand, 
if  they  do  not,  it  is  an  alteration  under  the  law. 

Mr.  Carr:  The  only  trouble  with  that,  if  I  may  re- 
spectfully disagree  with  that — 

The  Court:     Yes. 
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Mr.  Carr:  — is  that  Ration  Order  15.7  provides  that 
if  it  is  altered  after  it  is  passed,  it  cannot  be  passed.  I 
mean,  after  it  is  delivered  it  cannot  be  passed. 

The  Court:  Then  it  could  not  be  sent  back  and  be 
corrected. 

Mr.  Carr:  I  think  that  giving  a  dictionary  definition 
[529]  is  quite  proper,  but  I  am  just  wondering  if  you 
leave  that  short  of  reading  the  section  from  the  ration 
order  if  you  are  not  leaving  the  jury  under  the  impression 
different  from  what  the  order  requires.  In  other  words, 
it  says: 

'*A  person  who  holds  such  a  check  shall  return  it  to 
the  issuer  with  request  for  a  new  check.     .     ." 

Mr.  Strong:  No  such  person  is  charged  in  this  in- 
formation with  having  committed  a  violation  of  that 
order,  your  Honor.  That  would  be  somebody  who  had 
it  and  then  passed  it  on. 

The  Court :  The  defendant  is  entitled  to  an  instruction 
on  it.  If  there  is  any  objection  to  it,  I  shall  withdraw 
it  and  let  the  jury  just  speculate  on  it. 

Mr.  Strong:  There  is  no  objection  to  the  definition 
given  by  your  Honor. 

Mr.  Carr:  I  shall  ask  the  court  to  merely  add  that  to 
the  definition  and  read  that  portion  of  Section  15.7  of 
the  3rd  Revised  Ration  Order  applicable  to  alterations. 

Mr.  Strong:  Well,  may  I  submit,  your  Honor,  that  if 
that  is  going  to  be  the  case,  I  should  like  to  request  that 
my  entire  instruction  No.  5  should  be  as  originally  given 
because  if  we  are  going  to  go  into  the  question  of  altera- 
tion, I  think  we  ought  to  bring  out  these  other  prohibitions 
which  deal  with  the  acquisition  of  sugar  without  a  proper- 
ly issued  document,  and  various  other  contentions.   [530] 
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The  Court:  I  shall  look  at  it.  I  suppose  it  ought  to 
be  given  together. 

Mr.  Strong:  Also  the  original  of  our  instruction  No. 
6,  your  Honor,  should  be  given  in  toto. 

The  Court:  One  of  the  sections  that  we  agreed  to 
strike  out  of  Government's  instruction  No.  6  was: 

''Since  April  27,  1942,  no  person  has  been  permitted 
to  deliver  sugar  to  any  consumer  and  no  consumer  permit- 
ted to  accept  delivery  of  sugar  from  any  person  except 
upon  giving  up  evidence  covering  the  amount  of  sugar 
delivered." 

It  is  the  theory  of  the  Government  that  the  proper  ra- 
tion check  for  sugar  was  given,  and  the  defendant's  posi- 
tion is  that  the  proper  check  for  rationing  sugar  was  not 
given.    Is  that  not  right? 

Mr.  Strong:     In  effect,  that  is. 

Mr.  Carr:  The  check,  in  effect,  was  given  under  the 
ration  order,  yes,  your  Honor. 

The  Court:  What  is  the  defense's  position,  Mr.  Carr, 
so  I  will  get  that  clear? 

Mr.  Carr:     With  respect  to — 

The  Court:  Receiving  sugar.  Defendant  says  that 
the  John  H.  Ziegler  Company  received  the  sugar  but  did 
not  deliver  a  proper  sugar  check. 

Mr.  Carr:  Well,  our  position  is  simply  this,  your 
Honor:  [531]  that  the  check  was  altered  after  it  was 
passed  or  delivered  and  that  under  the  ration  order  the 
person  holding  it  is  required  to  return  it.  And  this  de- 
fendant cannot  be  guilty  of  an  offense  when  that  person 
transmits  it  on  in  violation  of  the  order. 

The  Court:  No.  As  he  says  in  his  testimony,  he  did 
not  give  a  proper  ration  check;  and  still  he  received  the 
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sugar.  He  said,  "That  is  not  a  proper  check  because  it 
is  merely  signed  by  himself  and  I  had  no  sugar  account." 

Mr.  Carr:  Well,  that  is  the  trouble,  your  Honor. 
That  is  not  the  charge  in  the  second  count. 

The  Court:  No.  The  count  is  that  he  delivered  a 
proper  check  and  it  was  overdrawn. 

Mr.  Carr :     May  I  just  refer  to  that,  your  Honor  ? 

The  Court:     Yes. 

Mr.  Carr :  The  second  count  charges  that  it  is  a  viola- 
tion of  Section  2.9  of  the  general  ration  order  No.  8, 
which  reads: 

"No  person  shall  receive.     .     ." 

Now,  I  don't  have  that  No.  8  here. 

At  any  rate,  it  alleges  that  they  willfully  received  a 
rationed  commodity  from  the  Union  Sugar  Company  in 
exchange  for  a  ration  document,  to-wit,  a  sugar  ration 
check. 

In  other  words,  our  position  is  that  this  was  not  a  sugar 
ration  check. 

The  Court:     That  is  it.  [532] 

Mr.  Carr:     Then  it  says: 

".  .  .  drawn  by  and  on  behalf  of  the  said  West 
Coast  Supply  Company  and  Paul  J.  Ziegler.     .     ." 

The  Court:     That  is  right. 

Mr.  Carr:  Of  course,  our  contention  is  there  that  it 
was  not  a  ration  check  at  all. 

The  Court:     That  is  right. 

Mr.  Carr:     Then  it  goes  on  to  say: 

".  .  .  when  said  defendants  knew  and  had  reason 
to  believe  that  said  ration  document  was  not  validly  is- 
sued because  the  said  West  Coast  Supply  Company  did 
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not  have  a  sugar  ration  bank  account  .  .  .  with  a 
balance     .     .     .     sufficient   to   cover.     .     ." 

The  Court:     That  is  right. 

Mr.  Carr:  Now,  our  contention  is  that  now  the  case 
has  developed  that  there  was  no  ration  check  account  be- 
cause Ziegler  was  not  a  depositor. 

The  Court:  So  he  received  sugar  without  giving  a 
ration  check? 

Mr.  Carr :  No,  that  is  not  the  offense  charged.  There 
is  a  section  that  they  could  have  charged  him  on  as  to 
that,  your  Honor. 

The  Court:     It  says  here  "there  was  no  check  given." 

The  defendant  says  he  did  not  have  a  proper  ration 
check;  he  just  wrote  a  check  with  his  name.  There  is 
evidence  both  [533]  ways,  of  course,  that  is,  evidence 
from  one  of  the  brokers  that  he  authorized  his  name  to 
be  placed  on  the  check. 

Mr.  Carr:  You  see,  if  the  court  please,  we  are  being 
juggled  between  two  offenses.  In  other  words,  we  are 
charged  specifically  here,  if  you  will  look  at  the  informa- 
tion— 

The  Court:  Then  it  seems  to  fit  together  because  if 
the  defendant  had  been  charged  with  having  not  given  a 
ration  check,  then  the  defense's  point  would  be,  I  suppose, 
"Why,  I  did  give  it  and  told  them  to  fill  it  in.  I  just 
omitted  to  put  the  name  'West  Coast  Supply  Company'  on 
there." 

Then  it  would  complete  the  act  under  the  first  charge, 
would  it  not,  Mr.  Carr? 

Mr.  Carr:  My  contention  is,  your  Honor,  it  was  not 
a  ration  document.  There  was  no  balance;  there  was  no 
deposit. 
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The  Court;  It  was  not  a  ration  document  if  he  did  not 
authorize,  as  one  of  the  brokers  says,  the  name  "West 
Coast  Supply  Company"  to  be  written  there. 

Mr.  Cam     Well,  I  see  what  your  Honor  has  in  mind. 

The  trick  of  it  is  this,  of  course:  putting  the  West 
Coast  name  on  there,  it  seems  to  me,  could  not  create  the 
offense.  The  Government  has  to  allege  and  prove  that 
it  was  actually  drawn  on  that  account. 

Now,  I  assume,  your  Honor,  that  there  might  be  a  civil 
authority — I  see  what  your  Honor  is  driving  at.  But 
that  is  not  our  theory.  Our  theory  is  that  the  Govern- 
ment has  to  go  [534]  to  the  proof  as  against  Ziegler  that 
he  had  a  ration  account,  and  this  check  was  on  that  ac- 
count and  there  was  an  overdraft  and  he  received  sugar 
knowing  that  it  was  an  invalid  ration  document  in  that 
respect. 

The  Court:  They  claim  it  was  valid  but  the  account 
was  overdrawn. 

Mr.  Carr:  That's  right.  That  is  exactly  right.  But 
that  is  exactly  why  we  say  the  case  cannot  go  to  the  jury 
on  that  theory  because  it  is  not  in  line  with  the  allega- 
tions of  the  information. 

In  other  words,  your  Honor,  if  I  may  take  one  second, 
here  is  where  the  confusion  is: 

They  started  out  in  their  information,  and  in  Count 
Two  they  put  two  sections  showing  their  doubt  about  the 
matter.     They  first  put  Ration  Order  No.  8,  2.8  and  2.9. 

Well,  they  marked  out  2.8.  2.8  is  more  or  less  the 
theory  your  Honor  is  discussing  now.  So  what  they  have 
done  is  they  have  focused  their  complaint  under  2.9.  This 
is  not  just  a  simple  charge,  your  Honor,  of  receiving 
sugar. 
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The  Court:  The  whole  theory  of  the  Government  is 
very  clear  to  me. 

Mr.  Carr:  It  is  an  overdraft,  that's  right.  And  I 
submit — 

The  Court:  And  the  defendant  here  drew,  as  he  says, 
a  ration  check  that  was  void  to  secure  sugar  on  a  void 
check.  [535]  And  he  says,  *T  had  no  account."  I  believe 
his  testimony  is  that  it  was  up  to  the  broker  whether  or 
not  he  wanted  to  accept  it,  that  that  check  was  valueless. 

Is  that  not  it,  Mr.  Carr?  Then  the  broker  says,  one 
of  them  at  least,  that  'Tt  is  not  complete";  and  Mr.  Zieg- 
ler said,  "Well,  fill  it  in  with  the  name  of  the  West  Coast 
Supply  Company." 

Now  Mr.  Ziegler  denies  that.  He  says  he  did  not  give 
any  authority  to  fill  in  the  name  of  the  West  Coast  Sup- 
ply Company. 

That  is  an  issue  for  the  jury  because  I  take  it  that  if 
Mr.  Ziegler  took  the  check  back  or  if  he  went  up  there 
and  said  to  his  secretary,  "Just  write  the  name  'West 
Coast  Supply  Company'  in  there,"  I  suppose  that  would  be 
sufficient. 

Mr.  Carr :  Well,  the  point — I  don't  want  to  impose  on 
your  Honor, 

The  Court:     All  right. 

Mr.  Carr:  But  the  point  is  this:  we  are  caught  in  a 
jockey  between  two  alleged  offenses  here  now,  and  we 
are  going  to  the  jury  with  just  the  simple  proposition  that 
if  he  gave  some  kind  of  a  piece  of  paper  and  it  was  not 
a  ration  document  and  he  got  sugar,  he  is  guilty. 

That  is  not  the  offense  charged  here,  and  that  is  the 
thing  I  want  to  avoid.  I  am  afraid  that  that  is  the  im- 
pression that  the  jury  is  going  to  get  unless  we  are  very 
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specific  [536]  about  that  because  it  is  very  confusing  even 
to  me. 

The  Court:  Oh,  no.  The  evidence  is  very  clear  that 
Mr.  Ziegler  attempted  to  get  sugar  by  an  invalid  rationing 
order,  and  he  so  stated. 

Mr.  Carr:     That  is  2.8,  your  Honor. 

The  Court :  He  signed  that  check  knowing  that  he  had 
no  account,  no  sugar  account,  and  that  the  West  Coast 
Supply  Company  did  not  authorize  the  bank  to  honor  that 
and  because  he  did  not  write,  did  not  authorize  the  writing 
of  "West  Coast  Supply  Company"  on  that  check. 

Had  he  done  that,  well,  then,  of  course  it  would  be  a 
clear  question  of  whether  or  not  there  was  an  overdraft. 

Mr.  Strong:  May  I  submit,  your  Honor,  in  connec- 
tion with  this,  your  Honor  and  counsel  also  look  at  Gov- 
ernment's proposed  instruction  6  and  6-C  which  are  in- 
tended to  be  applied  to  this  proposition? 

Mr.  Carr:  Well,  if  you  give  them  2.8,  I  simply  can't 
see — 

The  Court:  Wait  until  I  get  the  one  called  to  my 
attention.  I  have  6-B.  Is  that  the  one  to  which  you  are 
calling  my  attention? 

Mr.  Strong:     6-B  and  6-C,  both. 

The  Court:    'Yes. 

Mr.  Carr:     Oh! 

Mr.  Strong:     May  I  say  to  your  Honor —  [537] 

The  Court:     Yes. 

Mr.  Strong:  — the  reason  I  am  giving  6-B  is  that  the 
defendant  has  added  34.  34,  in  my  opinion,  does  not 
state  the  law.  Consequently,  I  have  reframed  it  to  in- 
clude 6-B  and  6-C.     But  it  all  goes  to  the  same  basic 


498  Paul  J.  Ziegler  vs. 

proposition  of  this  issuance  of  checks  which  the  defendant 
says  are  not  vahd  checks  because  somebody  else  does 
something. 

We  are  going  to  bring  in  here  the  problem  of  whether 
somebody  else's  act  is  a  proper  one  or  not.  Then  I  think 
the  entire  field  of  whose  acts  are  proper  and  what  kind  of 
acts  are  improper  should  be  gone  into  so  that  the  jury 
is  not  left  with  the  impression  that  the  wrongful  act  by 
the  issuance  of  a  piece  of  paper  can  become  rightful  be- 
cause of  something  done  by  the  receiver  of  that  piece  of 
paper. 

If  the  question  of  alteration,  the  jury  might  become 
very  confused;  simply  because  the  broker  did  something 
wrong  and  that  that  completely  whitewashes  the  defend- 
ant, that,  of  course,  is  not  the  law. 

Mr.  Carr:     That  is  not  our  theory  either. 

The  Court:  Well,  gentlemen,  let  us  then  take  up  in 
order  the  defendant's  new  instructions. 

Mr.  Carr:  Are  we  taking  the  Government's  or  the 
defendant's  first,  your  Honor? 

The  Court:  We  will  take  the  defendant's  because  we 
may  be  able  then  to  modify  the  two  if  we  find  they  are  in 
conflict.    [538] 

Mr.  Carr:     Very  well,  sir. 

The  Court:  Which  is  your  first  one,  Mr.  Carr,  that 
you  propose  to  change? 

Mr.  Carr:  Incidentally,  your  Honor,  before  you  start 
on  that  one  I  should  like  to  call  your  attention  to  instruc- 
tion No.  17.  The  court  did  not  rule  on  that,  one  way  or 
the  other. 

The  Court:     17? 

Mr.  Carr:     17,  your  Honor. 
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The  Court:     All  right,  wait  until  I  find  it. 

Yes.     Now  I  have  17  in  front  of  me,  Mr.  Carr. 

Mr.  Carr:  You  will  remember,  your  Honor,  I  wanted 
to  cut  out  at  the  end  of  that  instruction  ".  .  .  or  that 
he  was  authorized  by  the  defendant  West  Coast  Supply 
Company  to  issue  ..."  because  I  felt  that  that  probably 
created  a  confusion  in  the  matter  of  agency.  Your 
Honor  said  something,  I  believe,  about  not  being  satisfied 
with  the  instruction. 

I  think  that  is  covered.  I  might  withdraw  it  to  save 
your  time,  your  Honor. 

The  Court:     All  right. 

Mr.  Carr:     It  was  probably  covered. 

The  Court:  Was  there  any  other  one,  Mr.  Carr,  that 
you  were  holding  up? 

Mr.  Strong:     19. 

Mr.  Carr:  I  have  a  list  here  showing  exactly  what 
the  situation  was,  your  Honor.  [539] 

Here  is  the  situation,  as  I  recall  it,  your  Honor — 

The  Court:  No.  37,  Mr,  Strong,  has  been  substituted 
for  19. 

Mr.  Strong:  No.  37  is  the  defendant's  substitution 
for  19. 

The  Court:     That  is  right. 

Mr.  Strong:  Government's  instruction  No.  4  is  a  sub- 
stitute for  both  19  and  37. 

The   Court:     Government's  old  instruction  No.   4? 

Mr.  Strong:     Just  Government's  No.  4,  the  new  No.  4. 

The  Court:     Let  us  see.     Yes,  I  read  both  of  those. 

That  is  my  interpretation  of  the  law;  and,  of  course, 
Mr.  Carr  takes  exception  to  that  statement  of  the  law 
proposed  in  Government's  instruction  No.  4. 
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Mr.  Carr:  No.  4,  your  Honor?  Well,  of  course,  that 
is,  as  your  Honor  points  out,  just  exactly  contrary  to  our 
position  on  that. 

The  Court:  I  think  that  is  the  law,  Mr.  Carr.  My 
investigation  of  it  shows  that.  That  is  a  very  important 
matter  on  it  for  you,  and  I  think  you  ought  to  make  the 
record  clear  on  it,  addressing  yourself  now  to  No.  4. 

Mr.  Carr:  Yes.  Addressing  myself  to  Government's 
requested  instruction  No.  4,  we  raise  our  objection  that 
on  the  constitutional  issue  that  we  have  heretofore  raised 
that  the  emergency  no  longer  existed  and  the  power  did 
not  actually  exist  at  that  time.  I  believe  that  covers 
it.  [540] 

The  Court:  Yes,  with  your  other  objections  on  that 
matter. 

Mr.  Carr:     Yes. 

The  Court:  All  right,  let  the  record  so  show.  Gov- 
ernment's instruction  No.  4  will  be  given. 

Mr.  Carr:  Except  that  I  don't  Hke  the  phrase  "no 
effect."  It  seems  to  me  there  is  a  better  phrase.  That 
"no  effect"  carries  a  connotation  and  implication  that 
the  OPA  just  stayed  as  it  was  when,  in  fact,  it  did  not. 

One  of  the  questions  in  this  case,  your  Honor,  is  his 
good  intent  by  reason  of  the  OPA  act  dying. 

Mr.  Strong:  As  to  that,  may  I  state,  your  Honor,  as 
I  think  I  pointed  out  at  the  beginning  of  this  trial,  our 
position  is  that  there  are  two  separate  things  here.  One 
is  the  law,  which  continued  sugar  ration,  and  the  other  is 
a  question  of  the  agency  to  enforce  it. 

The  Court:  Yes.  I  have  heard  that  long  enough, 
gentlemen,  in  this  and  other  cases  before  me. 

Let  the  record  show  the  proposed  change  is  refused. 
Now,  which  is  the  other  one? 
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Mr.  Strong:     No.  19  was  the  other  one. 

The  Court:  The  other  one  was  No.  19,  and  I  refused 
No.  37. 

Mr.  Carr:  You  have  not  refused  37,  have  you,  your 
Honor  ? 

The  Court:     Yes. 

Mr.  Carr:  That  is  nothing  more  than  a  straight  fac- 
tual [541]  statement  of  the — 

The  Court:     Absolutely  contradictory  to  No.  4. 

Mr.  Carr:  No,  it  is  not,  your  Honor,  not  contradic- 
tory at  all,  if  I  may  respectfully  suggest. 

The  Court:     All  right. 

Mr.  Carr:  I  hope  your  Honor  does  not  understand 
me  to  dispute  you.     I  am  just  disagreeing. 

The  Court:     Go  ahead. 

Mr.  Carr:  But  this  new  one  No.  37  says  that  the 
President  vetoed  the  bill  extending  the  Office  of  Price 
Administration  act. 

This  goes  to  the  question  of  intent,  your  Honor,  this 
instruction.  In  other  v/ords,  the  defendant  claims  here 
and  his  theory  is  that  he  believed  that  when  this  act  died 
that  the  whole  OPA  died  with  it. 

All  I  want  the  jury  to  know  is  that  it  is  a  fact  that 
the  OPA  did  die  at  that  time  under  the  price  control 
provisions  of  that  Act. 

The  Court:     But  it  did  not  effect  sugar. 

Mr.  Carr:  That  may  well  be.  The  other  instruction 
is  not  inconsistent  with  it.  But  I  do  want  them  to  have 
that  instruction. 

Then  it  goes  on  to  say  that  the  President  promulgated 
and  signed  Executive  Order  No.  9745 — I  put  that  in — 
which  provides  that  the  Office  of  Price  Administration 
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was  directed  [542]  to  continue  to  exercise  all  powers  and 
functions.  I  put  that  in  purposely  because  that  is  the 
Government's  theory. 

".  .  .  (it)  did  not  terminate  by  reason  of  the  ter- 
mination of  the  Emergency  Price  Control  Act  and  such 
powers  that  were  delegated  to  the  OPA  pursuant  to  the 
Second  War  Powers  Act." 

In  other  words,  that  is  a  better  instruction,  your  Honor, 
than  No.  4.  It  tells  the  jury  that  the  President  did  this 
but  the  powers  remain.  Then  it  merely  sets  up  that  the 
Executive  Order  was  signed  and  was  filed  in  the  Federal 
Register. 

I  submit  that  that  goes  to  the  very  heart  of  our  case  on 
the  question  of  intent. 

Mr.  Strong:  Your  Honor,  I  think  that  No.  4  says  in 
fewer  words  the  same  thing,  and  the  jury  will  be  less 
confused  with  No.  4  than  No.  37. 

Mr.  Carr:  Well,  they  will  be  less  confused  in  favor 
of  the  Government,  I  will  quite  agree. 

Mr.  Strong:  They  will  be  less  confused  as  to  the 
actual  state  of  the  law,  your  Honor.  Also  No.  37  as- 
sumes certain  things,  one  of  which  is  that  the  order  was 
not  filed  until  July  2,  1946,  was  not  published  until  that 
date. 

I  don't  know  when  it  was  published.  There  may  be  a 
date  on  the  document,  but  I  don't  know  what  difiference  it 
makes  in  this  date.  That  10:32  a.  m.,  for  example,  is 
Washington,  D.  C.,  time;  and  I  think  Mr.  Carr  will  agree 
that  that  is  [543]  7:32  a.  m.,  Los  Angeles  time.  So  that 
is  misleading  to  begin  with. 

Mr.  Carr:  If  you  want  to  put  in  the  different  times, 
all  right. 
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The  Court:  Well,  you  see  the  second  paragraph  of 
instruction  No.  4: 

"I  further  instruct  you  that  on  June  30,  1946,  the 
President  of  the  United  States  issued  an  Executive  Order 
by  which  he  continued  in  effect  the  OfBce  of  Price  Ad- 
ministration as  the  enforcement  agent  for  that  purpose 

Mr.  Carr:  I  submit,  if  the  court  please,  the  defend- 
ant's requested  instruction  No.  37  goes  right  to  the  heart 
of  the  matter.  We  are  not  saying  in  that  instruction  that 
there  was  no  OPA.  We  are  confessing  it.  But  we  are 
setting  up  the  factual  legalistics  so  the  jury  may  determine 
the  intent  in  the  case. 

Mr.  Strong:  That  is  a  matter,  I  submit,  your  Honor, 
for  argument  to  the  jury;  and  on  the  basis  of  Govern- 
ment's instruction  No.  4,  which  covers  it,  Mr.  Carr  can 
argue  it.  I  think  that  No.  2>7  is  confusing.  It  is  tuo 
legalistic  in  its  terminology,  and  the  jury  should  not  be 
instructed  in  terms  of  statute  to  the  point  where  they  do 
not  understand  exactly  what  is  happening;  whereas.  Gov- 
ernment's instruction  No.  4  states  what  the  law  was  as  of 
that  date  and  states  in  terms  [544]  understandable  to  the 
jury  and  commensurate  with  the  law. 

Mr.  Carr :  I  should  like  the  record  to  show  that  I  am 
very  vehemently  insisting  on  this  instruction.  I  think  it 
goes  to  the  very  heart  of  the  case. 

The  Court:  I  want  the  record  to  so  show  to  protect 
your  rights,  Mr.  Carr. 

Mr.  Carr :         You  are  refusing  that  one,  your  Honor  ? 
The  Court:     Yes,  and  exception  is  allowed  to  the  de- 
fendant. 
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Mr.  Carr :  I  should  just  like  to  further  point  out,  just 
to  call  your  Honor's  attention  to  the  fact,  that  respecting 
the  executive  order  it  is  already  in  evidence  in  this  case; 
so  that  instruction  is  merely  telling  the  jury  about  the 
violation  of  that. 

The  Court :  That  is  one  of  the  reasons  I  am  not  giving 
it  because  I  do  not  believe  it  is  proper  to  put  in  an  in- 
struction all  of  the  evidence. 

What  is  the  next  one? 

Mr.  Strong:  The  next  one  that  was  passed  is  defend- 
ant's instruction  No.  22  and  the  Government's  newly 
requested  instruction  No.  8  which  is  intended  to  cover 
that  situation. 

Mr.  Carr:     Instruction  what?     22? 

Mr.   Strong:     Your  instruction  No.   22. 

The  Court:  I  have  on  defendant's  instruction  No.  22 
marked  "hold"  from  our  other  conference.  [545] 

Mr.  Strong:     Yes. 

The  Court:  Now,  which  do  you  want  it  compared  to, 
Mr.  Strong? 

Mr.  Strong:  New  instruction  No.  8,  the  one  that  I 
sent  in  this  morning. 

May  I  say  in  that  connection  that  I  have  added  lines  17 
down  to  24  only  because  of  the  discussion  yesterday.  It 
is  still  my  feeling  today  that  they  do  not  have  any  place 
in  this  instruction.  However,  since  your  Honor  indicated 
that  he  thought  possibly  a  re-draft,  more  in  conformity 
with  the  terms  of  the  statute  might  be  preferable,  I  have 
inserted  those  lines.  However,  my  basic  desire  is  to  have 
the  instruction  as  it  stands  up  to  line  16  and  not  including 
the  balance.  If  your  Honor  feels  something  should  be 
said  about  presumption,  then  only  it  is  desired  that  the 
rest  be  inserted. 
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Mr.  Carr:     May  I  be  heard  from  at  this  point? 

The   Court:     Yes. 

Mr.  Carr:  I  submit  that  instruction  No.  8  is  er- 
roneous. It  is  right  in  the  teeth  of  the  Flannagan  case, 
which  is  a  Ninth  Circuit  case,  145  Fed.  (2d)  740. 

Mr.  Strong  may  have  some  opinions  about  the  interpre- 
tation of  the  Act,  but  the  Ninth  Circuit  has  said  in  very 
plain  language  that  it  is  such  a  presumption  that  is  rebut- 
table. 

I  am  taking  my  instruction  on  the  whole  theory  from 
the  Flannagan  case.  If  the  Ninth  Circuit  is  wrong,  Mr. 
Strong  is  right.  [546] 

Mr.  Strong:  I  submit  that  the  Ninth  Circuit  is  right, 
your  Honor.  The  only  difference  is  that  the  Ninth  Cir- 
cuit has  not  said  in  the  Flannagan  case  what  Mr.  Carr 
says  it  said.  It  does  speak  of  a  rebuttable  presumption, 
but  it  does  not  say  that  knowledge  is  the  presumption 
which  is  rebuttable. 

I  submit  to  your  Honor  that  the  statute  on  its  face 
provides  what  presumption  is  rebuttable.  It  delineates 
it  in  four  separate  sections :  A,  B,  C  and  D. 

I  further  submit  this  to  your  Honor:  that  the  Ninth 
Circuit  could  not  have  meant  what  Mr.  Carr  says,  for  this 
reason:  that  if  there  is  a  rebuttable  presumption  as  to 
knowledge,  which  takes  the  place  of  constructive  notice, 
which  is  permitted  under  the  Federal  Register  Act,  then 
the  Federal  Register  Act  is  a  piece  of  valueless  legislation. 

Obviously  the  Federal  Register  statute,  which  permits 
constructive  notice  by  way  of  publication,  was  intended  to 
take  the  place  of  any  kind  of  knowledge,  presumptive  or 
otherwise;  and  if  that  constructive  notice  can  be  rebutted 
by  merely  showing  that  an  individual  did  not,   in  fact. 
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know  about  the  law,  then  there  is  no  constructive  notice 
permitted  by  the  law  and  the  statute  is  invalid. 

Mr.  Carr :  I  suggest  we  get  the  case  and  read  it  again, 
your  Honor. 

To  me  it  is  just  as  plain  as  the  hand  in  front  of  you. 

Mr.  Strong:  May  I  read  to  your  Honor  from  another 
[547]  decision  that  I  have  found  since? 

This  is  the  case  of  Henderson  v.  Baldwin.  It  is  found 
in  54  Fed.  Supp.  at  page  438.  It  is  a  1942  decision.  On 
page  439  the  paragraph  numbered  (1)  reads  as  follows: 

"The  only  defense  offered  is  that  defendants  had  no 
precise  knowledge  as  to  the  rent  regulations  prior  to  the 
institution  of  this  suit,  and  that  as  soon  as  they  acquired 
this  knowledge,  they  have  complied  with  these  regulations, 
and  have  refunded  all  rentals  collected  by  them  in  excess 
of  the  rate  of  March  1,  1942.  This  certainly  is  not  a 
good  defense.  It  was  their  duty  to  know  what  the  rent 
regulations  were,  and  to  comply  with  them." 

Then  the  court  goes  on  to  say: 

"The  designation  of  Erie  County,  Pennsylvania,  as  a 
defense-rental  area  was  filed  with  the  Division  of  the 
Federal  Register  on  April  28,  1942,  and  was  published 
in  the  Federal  Register  on  April  28,  1942.  .  .  .  Max- 
imum Rent  Regulation  28  covering  the  Erie  County  de- 
fense area  was  issued  and  filed  June  30,  1942,  and  was 
published  in  the  Federal  Register  on  July  1,  1942.  .  .  . 
Section  307  of  the  Federal  Register  Act,  44  U.  S.  C.  A. 
301-314,  provides  that  filing  of  a  document  with  the  Di- 
vision of  the  Federal  Register  gives  constructive  notice  of 
the  contents  of  the  document  to  all  persons  [548]  affect- 
ed thereby." 
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I  think  that  that  is  a  correct  expression,  your  Honor, 
of  what  Section  307  does;  and  I  think  also  that  the  Flan- 
nagan  case  is  not  contrary  to  this. 

Mr.  Carr:  I  submit,  in  final,  on  that,  your  Honor, 
that  this  whole  case  turns,  so  far  as  willfulness  is  con- 
cerned, on  the  question  of  intent. 

Counsel  is  intending  that  you  should  instruct  this  jury 
as  to  whether  defendant  knew  about  that  order  or  not  on 
July  1st.  That  is  wholly  immaterial.  He  is  supposed  to 
know  it;  and  that,  I  submit,  is  not  the  law. 

Mr.  Strong:  I  submit,  your  Honor,  that  the  Govern- 
ment is  perfectly  willing  to  have  this  point  taken  up  on 
appeal  by  Mr.  Carr. 

The  Court:     Well,  I  try  to  avoid  appeals. 

Mr.  Carr:     Yes,  at  our  expense,  I  am  sure. 

The  Court:  I  try  to  avoid  appeals  if  I  can  get  the  law 
correct. 

In  instruction  No.  8  the  last  part  which  states  "that 
it  creates  a  rebuttable  presumption,"  from  there  on  has 
not  the  defense  a  wide-open  door  to  show  by  the  testi- 
mony here,  from  their  theory,  that  the  presumption  has 
been  rebutted? 

Why  should  I  go  to  the  evidence? 

Mr.  Carr:  Well,  your  Honor,  you  are  stopping  too 
short.  You  are  telling  the  jury  there  is  rebuttable  pre- 
sumption, but  [549]  you  are  not  telling  them  in  what  way. 

The  Court:     Am  I  going  to  put  the  evidence  in  here? 

Mr.  Carr:  If  you  let  me  tell  them  what  the  law  is, 
why,  I  certainly  will.    But  I  am  not  supposed  to  do  that. 

The  Court :     No,  I  will  stop  you. 

Mr.  Carr:     I  am  not  supposed  to  do  that. 
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The  Court:  I  will  stop  you  and  I  will  stop  any  lawyer 
who  attempts  to  state  the  law.  But  you  can  say  that  "if 
the  court  instructs  you  so  and  so,  then  this  follows."  That 
is  proper. 

Mr.  Carr:  I  know.  But  the  rules  have  changed,  your 
Honor.  That  used  to  be  the  case.  Now  we  are  arguing 
after  your  Honor  has  agreed  on  the  instructions;  you  tell 
us  what  the  law  is. 

The  Court:     That  is  right. 

Mr.  Carr:  It  is  changed  now.  We  used  to  be  able  to 
get  up  and  speculate. 

The  Court:     Oh,  yes. 

Mr.  Carr:     We  don't  do  that  now. 

The  Court :  Oh,  yes,  you  cannot  state  the  law ;  but  you 
can  tell  the  jury,  "if  the  court  instructs  you  so  and  so 

Mr.  Carr :  I  want  the  court  to  instruct  the  jury  as 
they  say  in  the  Flannagan  case — 

The  Court:  I  am  saying  it  in  the  same  instruction, 
and  you  are  arguing  to  the  jury  that  "we  have  rebutted 
that  as  shown  by  the  testimony  here  that  this  defendant 
has  rebutted  [550]  that  presumption."  Then  you  make 
your  argument. 

Mr.  Carr :  This  instruction  No.  8  is  a  very  broadly 
drawn  instruction.  It  leaves  me  with  a  very  distinct  im- 
pression, from  the  first  few  sentences  that  the  law  does 
not  require  that  the  defendant  have  actual  knowledge  of 
the  provisions  of  the  Second  War  Powers  Act,  and  then 
it  jumps  down  and  says  "all  persons,  including  those  who 
use  or  deal  in  sugar,  are  charged  by  law  with  notice  of 
the  statute." 

Then  it  jumps  down  and  says,  "but  the  document  creates 
a  rebuttable  presumption." 
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Of  what? 

The  Court:  Rebuttable  presumption  with  reference  to 
that  particular  statute. 

Mr.  Carr:  Well,  it  creates,  as  I  understand  this 
Flannagan  case,  this  rebuttable  presumption,  and  that  is 
that  he  did  not  have  any  actual  intent  because  he  had  no 
knowledge  of   the   particular   filing. 

The  Court:     He  said  that  on  the  stand. 

Mr.  Carr :  That's  right.  That  is  the  reason  I  want 
this  instruction.  I  think  that  one  is  an  erroneous  instruc- 
tion, your  Honor. 

The  Court:  No,  I  think  the  instruction  is  correct. 
But  I  am  not  going  to  give  the  last  sentence,  Mr.  Strong, 
in  this  instruction  which  I  think  is  improper: 

'T  now  instruct  you  that  there  is  no  evidence  in 
this  [551]  case  to  rebut  that  presumption,  and  that,  con- 
sequently, the  presumption  is  controlling  in  this  case." 

Mr.  Strong:  I  submit,  your  Honor,  that  that  is  the 
case. 

The  Court:     No. 

Mr.  Strong:  May  I  read  to  your  Honor  what  rebut- 
table presumption  is,  which  is  the  only  one  permitted  in 
this  case? 

In  44  U.  S.  C.  A.,  Section  307,  after  detailing  that  pub- 
lication in  the  Federal  Register  shall  "be  sufficient  to  give 
notice  of  the  contents  of  such  document  to  any  person 
subject  thereto  or  affected  thereby,"  it  goes  on  to  say: 

"The  publication  in  the  Federal  Register  of  any  docu- 
ment shall  create  a  rebuttable  presumption  (a)  that  it  was 
duly    issued,    prescribed,    or    promulgated     .     .     ." 

There  is  no  evidence  in  this  case  rebutting  the  pre- 
sumption that  it  was  duly  issued,  prescribed  or  promul- 
gated. 


510  Paul  J.  Ziegler  vs. 

".  .  .  (b)  that  it  was  duly  filed  with  the  Division 
and  made  available  for  public  inspection  at  the  day  and 
hour  stated  in  the  printed  notation     .     .     ." 

There  is  no  evidence  in  this  case  to  the  contrary. 
".     .     .     (c)    that  the  copy  contained  in  the  Federal 
Register  is  a  true  copy  of  the  original     .     .     ." 

There  is  no  evidence  rebutting  that  in  this  case. 

".  .  .  and,  (d)  that  all  requirements  of  this  chapter 
and  the  regulations  prescribed  hereunder  relative  to  such 
document   have   ben   complied   with     .     .     ."    [552] 

There  is  no  contrary  evidence  in  this  case,  your  Honor. 
That  is  why  I  put  in  the  last  sentence.  But  if  your  Honor 
would  rather  give  it  without  that,  I  will  agree  to  take  it 
out. 

The  Court:  That  is  too  strong  an  instruction.  I  am 
not  going  to  pass  on  those  questions. 

Mr.  Strong:     All  right. 

The  Court:  Let  the  record  show  that  I  am  striking 
out  the  last  sentence  in  Government's  proposed  instruc- 
tion No.  8: 

'T  now  instruct  you  that  there  is  no  evidence  in  this 
case  to  rebut  that  presumption,  and  that,  consequently, 
the  presumption  is  controlling  in  this  case." 

Let  the  record  show  exception  to  Mr.  Carr  as  to  in- 
struction No.  22. 

Where  is  the  next  one,  gentlemen? 

Mr.  Strong:  I  think  the  next  one  is  No.  30,  your 
Honor,  defendant's  instruction  No.  30,  if  I  am  not  mis- 
taken.   That  was  passed. 

The  Court:     I  have  passed  No.  30. 

Mr.  Strong:     We  object  to  that,  your  Honor. 


United  States  of  America  511 

The  Court:  Mr.  Carr  has  submitted  a  new  instruc- 
tion on  that. 

Mr.  Strong:  That  is  No.  2)2>,  the  one  he  submitted  as 
a  substitute. 

Mr.  Carr :  I  did  not  offer  that  as  a  substitute.  I  offer- 
ed it  in  addition  thereto.   [553] 

The  Court:     No,  it  was  an  addition. 

Mr.  Strong:  I  apologize.  I  thought  it  was  a  sub- 
stitute. 

The  Court:     No,  it  is  an  addition. 

Mr.  Strong:  I  object  to  No.  Z2>,  your  Honor,  for  this 
reason — may  I  state  my  reason? 

The  Court:     Yes. 

Mr.  Strong:  I  think  that  in  a  case  where  willfulness 
is  an  element,  if  a  person  goes  to  an  attorney  prior  to 
committing  the  act  and  consults  with  him,  that  that  is  one 
of  the  factors  to  be  considered  by  the  jury  in  determining 
the  presence  of  willfulness.  But  I  submit,  your  Honor, 
that  I  have  tried  to  recall  the  evidence  in  this  case.  I  do 
not  recall  any  evidence  of  Mr.  Ziegler's  consulting  any 
attorney  prior  to  July  1,  1946. 

I  might  be  wrong,  but  I  recall  none.  And  if  that  is  true, 
then  there  is  no  use  of  this  element  entering  into  his 
willfulness  and  this  act  of  isuing  the  checks  prior  to 
July  1,  1946. 

Mr.  Carr :  I  submit  that  some  sugar  was  received,  and 
counsel  is  certainly  standing  on  the  proposition  that  who- 
ever received  the  sugar  was  in  violation  of  Counts  Two, 
Four,  Six  and  Eight. 

The  evidence  shows  that  he  did  consult  a  lawyer  about 
that  time  while  he  was  allegedly  receiving  the  sugar. 

Mr.  Strong:  Well,  possibly  the  instruction,  then, 
should  [554]  be  reworded  so  as  to  cover  all  those  counts 


512  Paul  J.  Ziegler  vs. 

in  which  he  committed  acts  subsequent  to  seeing  an  at- 
torney and  not  inchiding-  the  count  in  which  he  is  charged 
with  committing  acts  which  he  committed  prior  to  seeing 
an  attorney. 

The  Court:  Well,  Mr.  Carr  is  a  very  careful  lawyer 
and  he  quotes  the  Supreme  Court  of  the  United  States  to 
justify  his  instruction,  but  he  leaves  out  the  sentence  that 
is  against  him. 

The  Supreme  Court  quoted  this  sentence  from  the  in- 
struction that  was  approved: 

"But,  on  the  other  hand,  no  man  can  willfully  and 
knowingly  violate  the  law,  and  excuse  himself  from  the 
consequences  thereof  by  pleading  that  he  followed  the  ad- 
vice of  counsel." 

Mr.  Carr  just  took  part  of  the  instruction.  If  you  will 
turn  to  page  45^1 — 

Mr.  Carr:  I  know,  your  Honor.  But  I  don't  propose 
to  submit  the  Government's  side  of  the  case.  I  put  in  my 
instruction : 

"Generally  speaking,  advice  of  counsel  is  not  an  ex- 
cuse for  a  violation  of  law     .     .     ." 

And  that  is  a  proper  statement,  I  believe. 

The  Court:  You  do  not  agree  with  the  Supreme 
Court's  statement? 

Mr.  Carr:  Well,  I  submit  when  you  pick  up  an  in- 
struction from  the  court,  you  don't  necessarily  copy  it 
verbatim.  You  [555]  take  it  and  interpolate  it  in  the  light 
you,  as  a  lawyer,  agree — 

The  Court:  I  agree  with  you.  As  a  lawyer,  I  would 
take  the  part  that  was  favorable  to  my  client  and  I  would 
omit  the  other.    But  the  court  is  in  a  position  where  he  is 
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just  trying  to  get  the  instruction  in  accordance  with  the 
Supreme  Court's  position  here,  gentlemen. 

Mr.  Carr:  Well,  I  will  say  this  much:  it  certainly  is 
the  law  of  the  land,  your  Honor. 

The  Court:  Yes,  exactly.  I  feel,  gentlemen,  I  should 
follow  this  instruction.  Mr.  Reporter,  will  you  take  this? 
I  am  reading  from  Williamson  v.  United  States,  207  U.  S. 
453. 

"I  instruct  you  that  if  the  defendant  Paul  J.  Ziegler 
honestly  and  in  good  faith  sought  the  advice  of  a  lawyer 
as  to  what  he  might  lawfully  do  in  the  matter  involved 
in  this  action  and  fully  and  honestly  laid  all  of  the  facts 
before  his  counsel  and  in  good  faith  and  honestly  follow- 
ed that  advice,  relying  upon  it,  and  believing  it  to  be  cor- 
rect and  only  intend  that  his  acts  should  be  lawful,  he 
could  not  be  found  guilty  of  this  offense  which  involves 
willful  and  unlawful  intent,  even  if  such  advice  were  an 
inaccurate  construction  of  the  law.  But,  on  the  other 
hand,  no  man  can  willfully  and  knowingly  violate  the 
law,  and  excuse  himself  from  the  consequences  thereof 
by  pleading  that  [556]  he  followed  the  advice  of  counsel." 

Mr.  Carr:  I  won't  object  to  that  instruction,  your 
Honor. 

The  Court:  No,  I  have  taken  it  right  out  of  there, 
Mr.  Carr.    All  right.    And  I  am  withdrawing — 

Mr.  Strong:  May  I  have  that  limited  to  Counts  Two, 
Four,  Six  and  Eight,  since  there  is  no  evidence  here  that 
he  consulted  an  attorney  prior  to  committing  the  acts  al- 
leged in  Counts  One,  Three,  Five  and  Seven? 

The  Court:  That  is  a  matter  of  argument  to  the  jury. 
That  is  a  matter  of  evidence,  Mr.  Strong.  I  am  not  going 
to  put  evidence  in  here  if  I  can  avoid  it. 
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Defendant's  instructions  Nos.  30  and  33  are  out. 

What  is  the  next  one,  gentlemen,  for  defendant? 

Mr.   Strong:     Defendant's  No.  34,  I  beHeve. 

The  Court:     Yes,  I  have  it. 

Mr.  Strong:  The  Government  offers  6-B  and  6-C  as 
a  substitute  for  defendant's  instruction  No.  34. 

May  I  state  to  your  Honor  that  defendant's  instruction 
34  I  have  accepted  up  to  line  10  of  the  instruction,  and  at 
that  point  I  have  omitted  the  balance  and  have  inserted  an 
additional  definition  of   "person." 

That  is  in  Government's  instruction  6-B  substitute. 
And  I  have  added  6-C. 

The  Court:     Mr.  Carr.? 

Mr.  Carr:  Yes,  your  Honor.  I  submit  that  defen- 
dant's [557]  instruction  No.  34  is  the  law  in  that  it 
provides  the  definition  of  "issue"  in  exact  quotation  from 
Revised  Ration  Order  No.  3. 

It  defines  the  word  "delivery,"  and  then  it  merely  says 
that  you  must  find  "beyond  a  reasonable  doubt  that  said 
checks  were  completed  when  they  were  delivered  to  the 
person  to  whose  account  they  were  made  payable." 

That  is  the  exact  law  of  the  ration  order. 

The  Court:  If  that  is  the  law,  of  course  I  should  in- 
struct the  jury  to  return  a  verdict  of  not  guilty.  That 
is  why  I  could  not  give  the  instruction. 

Mr.  Carr:  Well,  your  Honor,  of  course  I  think  when 
counsel  sticks  in  again  the  word  "person"  in  his  No.  6-B, 
I  don't  see  what  the  point  is.  He  thinks  the  partnership 
is  apparently  still  in  this  action.  It  is  out  of  it.  And  when 
you  come  to  6-C,  that  instruction  does  not  have  a  thing 
to  do  with  this  case.  It  is  erroneous,  for  one  thing.  It 
says : 
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"You  are  instructed  that  it  is  not  necessary  for  you  to 
find  the  defendant  did  every  act  necessary  to  make  out 
the  oifense     .     .     ." 

Now,  if  that  instruction  is  given  to  the  jury,  I  submit 
that  is  erroneous  on  its  face. 

The  second  part  of  it  having  to  do  with  acting  through 
a  confederate  or  aiding  and  abetting,  I  don't  think  it  has 
appHcability  to  this  case  at  all. 

Mr.  Strong:  Your  Honor,  do  you  care  to  hear  from 
me?   [558] 

The  Court:  Just  a  minute.  Defendant's  instruction 
No.  34  is  denied  and  exception  allowed  to  the  defendant. 

Government's  6-B  will  be  given. 

Mr.  Carr:  Well,  I  submit,  your  Honor,  that  word 
"person"  defined  again  there  is  certainly  confusing. 

The  Court :  You  see,  the  only  reason  I  am  leaving  that 
in,  Mr.  Carr,  is  that  the  account  that  is  involved  here — 
and  I  have  limited  all  of  the  evidence  to  Mr.  Paul  J. 
Ziegler — there  is  in  evidence  these  documents  and  in- 
struments with  reference  to  the  fictitious  name  "West 
Coast  Supply  Company."  So  I  think  the  jury  should  have 
that. 

The  first  sentence  of  6-C  will  be  stricken  out.  I  think 
that  is  too  broad  a  statement.  And  I  am  going  to  strike 
out  the  word  in  line  10  "confederate."  That  carries  a  bad 
connotation  to  the  jury.  And  I  am  going  to  strike  out 
the  word  "confederate"  in  line  11  and  the  word  "confed- 
erate" is  stricken  out  in  line  14.  As  so  amended,  the  in- 
struction will  be  given  and  exception  will  be  allowed  to  the 
defendant  on  6-C. 

What  is  the  next  one,  gentlemen?   It  is  pretty  late  here. 
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Mr.  Carr:  May  the  record  just  show  that  insofar  as 
that  instruction  I  don't  thing  I  stated,  your  Honor,  that 
there  is  no  question  involved  in  this  case  of  aiding  and 
abetting  or  involving  a  principal  at  all  insofar  as  the 
statute  sets  forth. 

We  object  to  it  because  it  mayconfuse  the  jury. 

The  Court:     Let  the  record  so  show.   [559] 

What  is  the  next  one,  gentlemen? 

Mr.  Strong:  Which?  The  defendant's,  your  Honor, 
or  the  Government's? 

The  Court:     I  want  the  defendant's. 

Mr.  Strong:     No.  35. 

The  Court:     All  right. 

Mr.  Strong:     We  object  to  35. 

The  Court:     On  what  ground? 

Mr.  Strong:  It  does  not  state  the  law  because  it  pro- 
vides, in  effect,  that  if  the  checks  were  issued  as  they  were 
issued  in  this  case,  according  to  the  defendant,  there 
is  no  violation.  In  effect  it  states  that  if  the  defendant 
simply  issued  them  with  his  name  on  them  and  that  is  all, 
he  is  to  be  found  not  guilty.  Also  I  do  not  understand  the 
necessity  of  any  instruction  relating  to  what  some  third 
person  has  to  do  if  he  receives  a  check  which  was  not 
issued  in  accordance  with  the  law.  No  third  person  is 
being  tried  here.  It  is  the  defendant  and  his  acts  with 
which  we  are  concerned,  not  somebody  else. 

The  Court:  I  have  the  same  objection  to  that,  gentle- 
men, that  I  had  to  the  other.  That  really  is  an  instruction 
of  not  guilty. 

What  is  the  next  one? 

Mr.  Strong:     No.  36,  your  Honor. 

Mr.  Carr:     That  is  refused,  is  it,  your  Honor? 
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The   Court:     Refused   and   exception   allowed   the   de- 
fendant. [560] 

Mr.  Carr:     No.  Z6. 

The  Court:     No.  2>6,  yes. 

Mr.  Strong:     We  object  to  36,  your  Honor. 

The  Court :     On  what  ground  ? 

Mr.  Strong:     Beg  pardon? 

The  Court:     What  ground? 

Mr.  Strong:  On  the  ground  that  it  again  requires  that 
the  defendant  have  done  every  one  of  the  acts  which  he 
says  he  is  required  to  do  under  his  technical  interpretation 
of  the  statute.  It  demands  that  he  be  found  to  be  a  de- 
positor specifically,  although  a  depositor  is  defined  mean- 
ing a  person  who  has  a  ration  check  bank  account,  and  a 
person  is  defined  as  an  individual,  partnership,  et  cetera 
or  any  agency  thereof.  Certainly  the  defendant  was  an 
agent  of  the  person,  the  depositor  in  this  case. 

Mr.  Carr:  It  seems  to  me  that  Mr.  Strong's  theory 
of  this  case  is  that  the  defendant  is  being  tried  on  some 
moral  charge.  I  thought  we  were  being  charged  with 
violating  15.7  (d)  of  Ration  Order  No.  3  Revised. 

If  that  is  the  case  under  the  order  you  must  be  a  de- 
positor before  you  can  have  an  overdraft.  It  seems  to 
me  that  that  is  just  plain  common  sense.  If  I  draw  a 
check  where  I  do  not  have  an  account,  you  cannot  charge 
me  with  not  having  an  account. 

The  Court:  An  overdraft.  The  instruction  would 
mean  an  [561]  acquittal: 

"Unless  you  find  beyond  a  reasonable  doubt  that  he  was 
a  depositor  and  that  the  checks  were  drawn  against  his 
account,  you  must  acquit  on  those  counts." 

Exception  allowed  the  defendant. 
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Mr.  Strong:     Defendant's  No.  38  is  next,  your  Honor. 

The  Court:     All  right. 

Mr.  Strong:  I  submit  that  that  is  the  same  as  the 
instruction  which  we  discussed  previously,  your  Honor, 
relating  to  the  Federal  Register,  The  Government  instruc- 
tion covered  that. 

The  Court :  Was  No.  38  put  in  some  other  place,  Mr. 
Carr  ? 

Mr.  Carr:  38  was  a  re-draft.  I  am  adding  it  as  an 
additional  instruction.  It  says,  "See  instruction  22,"  your 
Honor.  It  covers  the  same  feature;  but  I  had  anticipated 
at  that  time  the  other  day  that  your  Honor  was  concerned 
about  some  phase  of  it.  So  I  drafted  a  couple  of  more 
interpretations  and  added  to  the  instructions. 

The  Court:     To  what  number,  Mr.  Carr? 

Mr.  Carr:  22.  A  strange  thing,  I  have  that  marked 
"Given,"  your  Honor.    I  must  be  in  error  about  that. 

Mr.  Strong:  Your  Honor  gave  Government's  in- 
struction No.  8. 

The  Court:  Wait  a  moment,  I  want  to  get  Mr.  Carr 
here. 

Mr.   Strong:     Yes,  your   Honor.    I   am  sorry.    [562] 

The  Court:     No.  22:  I  have  that  marked  "not  given." 

Mr.  Carr :     Well,  I  had  better  change  mine,  then. 

The  Court:  Let  the  record  show  that  an  exception  is 
allowed   to   the   defendant. 

What  is  the  next  one? 

Mr.  Carr:     No.  38  is  refused,  too,  your  Honor? 

Mr.  Strong:     No.  39,  your  Honor. 

Mr.  Carr :     I  would  like  to  get  the  marking  on  38  first. 

The  Court:  39  was  inserted  some  other  place,  was  it 
not? 
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Mr.  Cam  That  is  the  rebuttal  proposition  stated  in 
other  terms. 

The   Court:     What  does  that  accompany? 

Mr.  Carr:     I  will  find  it,  your  Honor. 

The  Court:  I  inserted  that  in  some  other  place  in 
your  instructions. 

Mr.  Carr:     That  is  22. 

The  Court:     39,  is  it  not? 

Mr.  Carr:     Yes. 

Mr.  Strong:  That  is  objected  to,  your  Honor,  for  the 
same  reason  as  22  and  ?>S,  and  for  the  additional  reason 
it  deals  with  a  lack  of  knowledge  on  the  part  of  defendant 
that  sugar  rationing  had  been  continued  beyond  June  30th. 
There  was  no  discontinuance  of  sugar  rationing  at  any 
time.  That  was  under  the  Second  War  Powers  Act,  and 
there  was  no  act  of  affirmative  discontinuance  by  the 
President  of  rationing.    It  [563]  just  stated  the  effect. 

Mr.  Carr:  That  is  really  news  to  me,  your  Honor. 
Mr.  Strong  is  really  making  law  faster  than  the  Supreme 
Court  can  make  it. 

Mr.  Strong:     That's  impossible,  your  Honor. 

The  Court:  Well,  I  have  passed  on  that  question:  not 
given,  and  exception  allowed  to  the  defendant.  I  passed 
on  that  several  times,  gentlemen.    All  right. 

Mr.  Strong:  No.  40  is  the  defendant's  last  one.  We 
object  to  that,  your  Honor. 

The   Court:     Where  did  that  fit  in? 

Mr.   Strong:     That  is  just  by  itself. 

The  Court:     A  separate  instruction? 

Mr.  Carr:  Yes,  your  Honor.  Do  you  have  it,  your 
Honor  ? 

The  Court:  It  did  not  fit  in  any  place.  I  do  not  have 
it,  gentlemen.    No,  I  do  not  have  No.  40. 
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Mr.  Cam     Shall  I  pass  it  up? 

The  Court:     Yes,  please. 

Mr.  Carr:     You  have  one,  Mr.  Strong? 

Mr.  Strong:     Yes,  I  have  a  copy. 

The  Court:     Let  me  see  Exhibit  1,  please. 

(The  court  obtains  document  from  the  clerk.) 

Mr.  Strong:  May  I  submit  to  your  Honor  that  this 
instruction  has  nothing  to  do  with  the  case  as  it  stands 
in  its  present  posture.  May  I  add  a  further  reason,  your 
Honor?  [564] 

The   Court:     Yes. 

Mr.  Strong:  The  further  reason  is  that  that  is  not 
the  evidence.  At  least  one  witness  testified  that  the  de- 
fendant Paul  J.  Ziegler  told  him  that  he  was  still  a  part- 
ner of  the  West  Coast  Supply  Company.  I  believe  that 
was  the  witness  Pool  from  the  Department  of  Health. 
In  addition  to  that  there  are  in  evidence  documents  which 
the  defendant  admits  he  filed  with  the  Office  of  Price 
Administration  in  whoich  he,  in  his  own  handwriting, 
wrote  that  he  was  a  partner  of  the  West  Coast  Supply 
Company. 

It  is  true  that  on  the  stand  he  says  that  that  is  not 
true.  But  at  the  time  he  wrote  them  there  was  a  penalty 
provision  on  those  things,  and  I  don't  see  any  reason  why 
his  statement  on  the  witness  stand  should  be  given  any 
more  weight  than  his  original  statement  to  the  jury.  I 
think  that  is  a  question  for  the  jury,  if  it  is  a  question 
at  all  in  this  case.  This  instruction  would  completely  re- 
move that  matter  from  the  jury's  determination. 

Mr.  Carr:  That  is  the  reason  I  proposed  the  change 
because  there  is  not  one  iota  of  evidence,  legal  evidence 
in  this  case,  to  sustain  that  Mr.  Ziegler  is  a  legal  partner. 
And  the  law  is  so  well  settled — I  will  stop  if  your  Honor 
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wants  me  to  and  cite  the  cases — that  you  cannot  prove 
agency  or  partnership  by  the  acts  or  declaration  of  the 
agent  or  partner.  [565] 

Mr.  Strong:  That  is  the  law,  your  Honor,  as  to  hold- 
ing the  other  partners  to  civil  liability  under  certain  cir- 
cumstances. But  in  determining  whether  the  defendant 
himself  was  or  was  not  a  partner,  insofar  as  any  liabiHty 
may  attach  to  him  personally,  without  regard  to  the  other 
partners,  I  think  his  declarations,  certainly  his  written 
declarations,  are  sufficient  evidence  to  permit  a  finding 
that  he  was  a  partner,  even  though  such  a  finding  may 
not  be  valid  as  against  the  other  partner  himself.  As 
against  him  I  thing  it  would  be  valid. 

The  Court:  Mr.  Carr  argued  that  matter  at  the  be- 
ginning of  the  trial,  and  that  was  my  reaction  to  the 
law,  Mr.  Carr.  He  could  not  bind  the  other  partner  by 
his  declaration,  but  a  partner  might  bind  himself  by  hold- 
ing himself  out  and  making  statements  and  filing  reports. 

That  was  my  interpretation  of  the  law,  that  he  could 
be  held  himself. 

Mr.  Carr:  Well,  your  Honor,  a  person  cannot  be  held 
criminally  liable  for  an  act  which  is  not  proved.  In  other 
words,  you  cannot  prove  it  is  a  matter  of  procedure.  You 
cannot  prove  partnership  or  agency  by  an  act  or  declara- 
tion of  an  agent  or  partner. 

That  is  all  the  evidence  the  Government  is  relying  on 
in  this  case,  and  I  submit  that  it  is  erroneous  to  let  the 
jury  pass  on  partnership  with  just  that  evidence  in.  It 
requires  additional  evidence.    [566] 

The  Court:     What  additional  evidence,  Mr.  Carr? 

Mr.  Carr:  To  prove  a  partnership,  your  Honor,  you 
cannot  ever,  even  in  a  civil  case,  use  the  act  or  declaration 
of  the  agent  or  the  partner. 
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The  Court:     Against  the  other  partners? 

Mr.   Cam     Against  any  of  the  other  partners. 

The   Court:     Against   himself   only? 

Mr.  Carr:     To  establish  the  fact  of  partnership. 

The  Court:     What  about  himself? 

Mr.  Carr :  You  might  create  an  estoppel  in  certain  cir- 
cumstances against  the  person  from  his  denying  being  a 
partner  in  a  civil  case,  but  that  would  not  apply  in  a 
criminal  case.     I  see  your  Honor's  point. 

The  Court:  That  is  what  I  was  worried  about  when 
you  first  mentioned  the  law. 

Mr.  Carr:  Well,  there  is  no  doubt  about  it.  If  Mr. 
Ziegler  signed  a  note,  for  example,  he  could  use  the  word 
"partner"  or  "agent."  He  himself  would  be  estopped  in 
a  civil  case  from  denying  that.  But  it  could  not  bind  him 
and  prove  the  fact  of  partnership  otherwise. 

The  Court:  I  am  just  limiting  it  to  Mr.  Ziegler  him- 
self, by  his  own  statement. 

Mr.  Carr:  But  in  this  criminal  case  he  actually  would 
have  to  be  a  partner  in  fact,  and  that  is  where  I  say  the 
proof  fails.  There  is  no  proof  to  show  that  he  is  a  part- 
ner; and  [567]  equitable  estoppel  or  civil  estoppel  cannot 
apply  in  a  criminal  case. 

Mr.  Strong:  If  your  Honor  please,  there  are  no  other 
partners  in  this  case  at  all.  That  is  my  point:  that  the 
person  who  is  the  defendant  is  Mr.  Paul  J.  Ziegler,  and 
anything  he  is  saying  is  used  against  him.  It  cannot  pos- 
sibly be  used  in  this  case  against  any  other  partner  be- 
cause your  Honor  has  granted  a  motion  for  a  verdict  of 
acquittal  as  to  the  other  partners,  so  that  there  is  no 
possibility  of  any  of  this  evidence  being  applied  against 
them.  And  all  that  argument  that  tends  to  show  that 
it  can  be  applied  against  them  is  unnecessary. 
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Mr.  Paul  J.  Ziegler  is  in  the  case.  I  don't  see  the  neces- 
sity for  instructing  the  jury  that  he  is  not  a  partner 
since  it  can  only  be  held  as  against  him  and  there  may 
be  some  basis  for  finding  against  him  as  a  partner,  al- 
though I  don't  see  that  it  makes  any  difference  one  way 
or  the  other. 

The   Court:     There  might  be. 

Mr.  Carr :  The  vice  in  not  giving  this  is  this :  Suppose 
the  jury  concluded  that  he  is  a  partner;  then  they  are 
saying,  his  being  a  partner,  he  is  issuing  a  check  carried 
by  the  account  of  the  partnership. 

The  Court:  Yes.  The  authorization  I  have  examined 
carefully,  Exhibit  2  of  the  Government.    It  says: 

"West  Coast  Supply  Co.,  1654  Long  Beach  Ave.  Auth- 
orized [568]  signatures— Name  and  title  (Print)— Ray- 
mond Ziegler  Managing  partner." 

Then  written  in  ink  the  signatures  "Raymond  Ziegler, 
J.  H.  Ziegler,  Paul  J.  Ziegler,  Paul  M.  Fox"  and  printed 
"Paul  J.  Ziegler"  in  pen,  "Paul  M.  Fox"  in  typewriting 
and  then  "West  Coast  Supply  Co.  by  Paul  J.  Ziegler" 
over  "Signature  of  applicant." 

This  Exhibit  2  does  not  indicate,  as  I  take  it,  that 
Paul  J.  Ziegler  was  a  partner.  This  does  not  indicate  that 
Paul  J.  Ziegler  was  a  partner  by  this  instrument. 

Mr.  Strong:     No. 

The  Court :  There  is  other  evidence.  I  appreciate  that. 
I    think   it   might   be   confusing. 

I  am  going  to  give  this  instruction.    What  is  next? 

Mr.  Strong:     Does  your  Honor  say  you  will  give  it? 

The  Court:     Yes. 

Mr.  Strong:  That  is  all  the  defendant's,  so  far  as  I 
know. 
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The  Court:  All  right.  What  do  you  have  now  to 
offer? 

Mr.  Strong:  I  have  an  additional  one  which  has  not 
been  covered,  substitute  instructions   11   and   12. 

Your  Honor  will  recall  that  on  instruction  11  there 
was  some  question  about  rewording  the  count  phase  of  it. 
I  have  reworded  it  now. 

The  Court:     No.  11?   [569] 

Mr.   Strong:     Yes,  sir. 

The  Court:     All  right.    Mr.  Carr? 

Mr.  Carr:  Well,  your  Honor,  that  has  been  covered. 
I  thought  counsel  on  Friday  was  satisfied  with  the  in- 
struction I  had  drawn  covering  that.  As  I  recall,  he  said 
he  was. 

Mr.  Strong:     Which  one  was  that? 

Mr.  Carr:  Let  me  see.  Instructions  24  and  25,  as  I 
remember. 

That  would  be  25  in  this  case.  So  that  is  a  repetition 
of  that,  and  it  has  some  matter  in  it  that  I  question,  your 
Honor. 

The  Court:     No.  25? 

Mr.  Carr:     Yes. 

The  Court:  All  right.  Did  you  substitute  something 
for  No.  25? 

Mr.  Carr :  No,  your  Honor.  24  and  25  are  the  two 
that  cover  the  general  definition  of  the  crime. 

Mr.  Strong:  If  your  Honor  please,  I  think  he  is  right. 
I  will  withdraw  my  11  and  12. 

The  Court:     All  right. 

Mr.  Strong:  And  that  is  24  and  25.  That  was  an 
oversight,  and  I  apologize  for  taking  your  Honor's  time. 

The  Court:  Yes.  I  have  No.  25  here.  I  assumed  that 
was  the  situation. 
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What  else  ? 

Mr.  Strong:     That  is  all,  your  Honor.   [570] 

Mr.  Carr:  May  I  have  just  one  second,  your  Honor, 
to  consult  with  my  client? 

The  Court:     Yes, 

(Brief  pause  in  the  proceedings.) 

Mr.  Carr:  Your  Honor,  could  we  have  a  recess  for 
a  moment?  I  have  a  lawyer,  you  know,  for  a  client;  and 
I  am  not  under  the  same  situation  as  Mr.  Strong  is, 
the  whole  Government. 

The  Court:  Yes.  I  have  had  experience  both  ways, 
Mr.  Carr,  as  United  States  Attorney  and  an  attorney. 

Do  I  understand,  Mr.  Carr,  you  are  objecting  to  the 
definition  of  ''alteration"?  Do  you  want  that  in  the 
record  ? 

Mr.  Carr :  No,  I  am  not  objecting  to  that,  your  Honor. 
The  only  thing  I  was  insisting  is  that  you  add  my  in- 
struction which  I  think  you  refused  under  the  regulation. 

The  Court:  Mr.  Carr  has  made  some  objections  to 
some  of  the  Government's  instructions  as  applying  to 
the  case. 

Here  is  an  instruction  that  I  am  going  to  give: 
"The  court  is  giving  you  instructions  embodying  such 
rules  of  law  as  may  be  necessary  to  assist  you  in  arriving 
at  a  verdict.    As  to  some  of  these  instructions,  their  ap- 
plicability depends  upon  the  light  in  which  you  view  the 
evidence.     The    fact    that   the    court    has    given   you    in- 
structions as   to  a  particular   rule   of  law  must   not   be 
taken  by  you  as  an  indication  that  such  rules  are   [571] 
necessarily  applicable  to  the  cause  on  trial  or  as  indicating 
that    the    court    considers    them    necessarily    applicable. 
Where  there  is  a  conflict  of  evidence,  the  question  as  to 
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whether  a  particular  rule  of  law  is  applicable  depends  fre- 
quently and  solely  upon  the  conclusion  as  to  what  the  facts 
are;  and  the  jury  are  the  sole  judges  of  the  facts. 

"If  an  instruction  is  applicable  only  if  a  particular 
situation  or  state  of  facts  exists  and  if  you  find  that  no 
such  situation  or  state  of  facts  exists,  then  you  should 
not  take  such  instruction  into  consideration  in  your 
deHberations." 

Mr.  Strong:  Is  your  Honor  giving  that  for  my 
benefit  ? 

The  Court:     No,  I  am  giving  it  for  Mr.  Carr's  benefit. 

Mr.  Carr :  That's  really  astounding,  your  giving  it  for 
the  benefit  of  both  sides,  your  Honor.  I  don't  see  any 
objection  to  it. 

The  Court:  I  think  that  it  applies  because  you  have 
made  the  most  objections  to  the  Government's  instructions. 

Mr.  Carr:     Yes. 

The  Court:  Though  I  followed  the  theory  of  the  Gov- 
ernment, which,  in  my  opinion,  is  correct,  I  shall  not 
give  it  if  you  do  not  want  it. 

Mr.  Carr :     I  am  perfectly  willing  to  have  it. 

The  Court:     Mr.  Strong?  [572] 

Mr.  Strong:  If  your  Honor  please,  I  am  not  quite 
clear  now  as  to  whether  your  Honor  is  giving  that  in- 
struction in  connection  with  my  request  that  certain  other 
parts  of  Government's  instructions  5  and  6  be  given 
which  were  heretofore  deleted. 

The  Court:  I  am  not  giving  it  in  connection  with 
anything.  I  am  giving  it  as  an  independent  instruction  by 
the  court,  unless  there  is  objection. 

Mr.  Strong:  Yes,  your  Honor.  But  may  I  ask  in 
that  connection  if  your  Honor  is  going  to  give  only  that 
part  of   Government's   instructions   5   and  6  which  were 
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heretofore  agreed  to?  Or  whether  your  Honor  has  ex- 
panded it  to  give  all  of  the  parts  which  I  originally  in- 
cluded in  Government's  instructions  5  and  6? 

The  Court:  5  and  6?  We  will  clear  that  up.  On  Fri- 
day it  was  agreed  that  Government's  instruction  No.  5, 
the  first  part  thereof,  should  be  out  and  that  the  second 
paragraph  should  be  out. 

Mr.   Strong:     And  the  fourth. 

The  Court:     And  the  fourth  paragraph  should  be  out. 

Mr.  Strong:  That  is  the  way  it  stands  now,  your 
Honor  ? 

The  Court:     Yes. 

Mr.  Strong:     Yes.    All  right. 

Mr.  Carr:  There  is  one  sentence  in  the  third  para- 
graph out,  your  Honor,  too,  I  believe.   [573] 

The  Court:     Let  me  see. 

Mr.  Carr:     The  last  part  of  the  sentence. 

The  Court:     In  the  third  paragraph? 

Mr.  Carr :     Wasn't  it  starting  with  the  words  ". 
or  that  it  must  not  be  required  in  accordance  with  the 
ration  order  by  the  person  tendering  it     .     .     ."? 

I  thought  that  was  cut  out,  too. 

The  Court:  I  do  not  have  it  on  my  notes.  Let  us  get 
it  straight,  then. 

Mr.  Carr:  I  may  be  in  error,  but  I  have  it  marked 
that  way. 

Mr.  Strong:  There  was  some  discussion,  and  your 
Honor  left  it  in. 

The  Court:     I  have  not  marked  it  out,  Mr.  Carr. 

Mr.  Carr:     I  may  have  made  an  error  about  it. 

The  Court:  The  last  paragraph  was  out,  and  all  of 
No.  6  on  page  1  is  out.  The  paragraph  starting  at  line  4, 
the  second  paragraph,  is  in;  and  the  next  one,  the  para- 
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graph  starting  at  line  8,  is  out.  The  next  paragraph  start- 
ing with  Section  22.13  (b)  is  out,  and  starting  with  Hne 
25,  Section  24.1  (c)  "Definitions"  and  to  the  bottom  of 
the   page  is   in. 

The  top  of  the  first  paragraph  on  page  3  is  out.    "(18)" 
on  hne  7  is  in,  and  "(19)"  is  out  because  it  is  duphcated. 

Mr.  Cam     I  see.    I  have  it  marked. 

The  Court:     That  is  the  way  I  have  it.    Is  there  any- 
thing [574]  else,  Mr.  Carr? 

Mr.   Strong:     Then  your  Honor  is  giving  on  page  7 
lines  22  and  23? 

The  Court:     On  page  7? 

Mr.  Strong:     That  is  just  the  preceding  page. 

The  Court:     I  do  not  have  page  7.    I  have  pages  1,  2 
and  3. 

Mr.  Strong:     Yes,  it  is  marked  page  2. 

The  Court:     What  is  your  point? 

Mr.  Strong:     Line  22  where  it  says: 

"By  'evidence'   is  meant  sugar  ration  checks,  coupons 
or   stamps." 

The  Court:     Yes.    But  I  have  stricken  out  the  para- 
graph above  it. 

Is  there  anything  else? 

Mr.   Strong:     No. 

The    Court:     Mr.    Carr    would    like    to    have    a    little 
breathing  spell.    We  will  take  a  ten-minute  recess. 

(Brief  recess.) 

The  Court:     Stipulate  the  jury  are  present,  gentlemen? 

Mr.  Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 
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The  Court:  Stipulate  the  defendant  is  in  court? 
Mr.  Strong:     So  stipulate. 

Mr.    Carr:  So    stipulate,    your    Honor.     I    have    one 

further    [575]  instruction  to  propose  to  the  court. 

The  Court:  All  right. 

Mr.  Carr:  At  the  request  of  my  client. 

The  Court:  All  right. 

(The  following  discussion  had  outside  the  hearing  of 
the  jury.) 

Mr.  Carr :  If  you  will  refer  to  instruction  No.  36. 

The  Court:     Of  yours,  Mr.  Carr? 

Mr.  Carr:  Yes. 

The  Court:  Just  a  minute. 

Mr.  Carr :  Yes,  the  defendant's  requested  instruction 
No.  36. 

The  Court:  Just  a  minute.  Is  that  in  connection  with 
some  other  one? 

Mr.  Carr :  I  didn't  have  time  to  write  out  the  instruc- 
tion; so  I  am  going  to  ask  the  court  to  give  an  additional 
instruction.  I  am  going  to  graft  part  on  to  an  instruction, 
your  Honor. 

The  Court:     All  right. 

Mr.  Carr:  On  instruction  No.  36  I  request  the  court 
to  give  down  to  and  including — my  lines  are  not  marked 
— down  to  line  15,  through  and  including  the  words 
".     .     .     it  is  necessary  that     .     .     ." 

I  propose  that  part  and  add  to  it  this,  your  Honor: 
".     .     .     you  be  convinced  beyond  a  reasonable  doubt 
as  [576]  to  each  count  that  Paul  J.  Ziegler  was  a  depos- 
itor or  that  at  the  time  of  the  delivery  of  the  checks  that 
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he  drew  or  purported  to  draw  the  check  or  checks  on  the 
account  of  a  depositor  as  defined  above." 

Shall  I  read  that  back  to  your  Honor?  It  may  be  a 
little  confusing  now.    It  will  now  read: 

"It  is  a  material  part  of  the  charge  in  Counts  1,  3,  5 
and  7  that  defendant,  Paul  J.  Ziegler,  issued  a  sugar 
ration  check,  or  checks.  In  order  for  the  Government  to 
sustain  the  proof  respecting  this  material  ingredient,  it 
is    necessary    that    you    be    convinced     .     .     ." 

The    Court:     Now,    just   a   moment   until    I   get   that. 
Yes? 

Mr.  Carr:  ".  .  .  you  be  convinced  beyond  a  rea- 
sonable doubt     .     .     ." 

The  Court:     Yes? 

Mr.  Carr:  ".  .  .  that  as  to  each  count  Paul  J. 
Ziegler  was  a  depositor  or  that  at  the  time  of  the  delivery 
of  the  check  or  checks  that  he  drew  or  purported  to  draw 
the  check  or  checks  on  the  account  of  a  depositor  as 
defined  above." 

Mr.  Strong:  On  that  instruction,  may  I  be  heard  on 
that? 

The  Court:  Just  a  moment.  I  would  like  to  under- 
stand it. 

Mr.  Strong:     I  am  sorry. 

(Brief  pause  in  the  proceedings.)    [577] 
The  Court:     I  will  hear  from  you  now. 
Mr.  Strong:     Beg  pardon,  sir? 
The  Court:     I  will  hear  from  you  now. 
Mr.  Strong:     The  thing  that  I  object  to  in  the  main 
is  that  clause  of  that  phrase  which  begins  "at  the  time  of 
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the  delivery"  because  I  think  that  if  at  the  time  of  the 
dehvery,  if  it  means  at  the  time  that  he  physically  handed 
the  check  over  or  put  it  in  the  mail,  that  then  the  instruc- 
tion is  erroneous  as  requested.  If  by  that  they  mean  that 
a  check  is  delivered  when  it  is  complete  on  its  face,  which 
would  mean  beyond  the  time  at  which,  as  one  of  the 
witnesses  testified,  he  put  in  a  certain  insertion  pursuant 
to  authority  of  the  defendant,  that  might  be  another 
matter.  But  if  delivery  here  is  intended  to  mean  at  the 
time  it  left  the  hands  of  the  defendant,  I  submit,  your 
Honor,  that  that  is  not  the  law  because  the  check  need 
not  necessarily  be  complete  at  that  point. 

The  Court:  I  think,  gentlemen,  that  that  matter  is 
covered  in  all  of  the  instructions  I  have. 

It  will  be  denied  and  exception  will  be  allowed  the 
defendant. 

(The  following  proceedings  within  the  hearing  of  the 
jury.) 

The  Court:  You  can  understand,  ladles  and  gentle- 
men, the  care  with  which  we  must  consider  all  of  these 
matters.  That  is  the  reason  that  you  have  had  some  time 
to  wait.  But  it  is  very  necessary  that  the  court  and  the 
attorneys  work  on   [578]   these  matters  very  carefully. 

The  arguments  have  been  limited  to  an  hour  and  a 
half  on  each  side.  How  much  time  would  you  care  to 
open  with,   Mr.   Strong? 

Mr.  Strong:  Well,  I  will  try  to  open  within  45  min- 
utes, and  I  Vvdll  try  to  complete  it  within  15  minutes  more 
in  my  closing;  so  I  will  probably  limit  my  total  time  to 
only  one  hour. 

The  Court:  You  are  allowed  an  hour  and  a  half  on 
each  side.    I  am  just  trying  to  figure  the  time  now.    If 
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you  occupy  45  minutes,  that  will  take  us  until  4:30.  And 
I  think  I  shall  recess  then  because  it  would  be  necessary 
for  Mr.  Carr  to  make  all  of  his  argument  at  one  time,  and 
that  would  keep  the  jury  here  until  after  6:00  which  I 
think  is  unfair  to  the  jury. 

Mr.  Strong:  May  I  take  my  full  hour,  then,  in  the 
opening?    I  was  just  trying  to  cut  the  time. 

The  Court:  That  would  be  a  quarter  to  5:00,  if  you 
desire  to  do  it. 

Mr.  Strong:     I  will  probably  finish  sooner  than  that. 

The  Court:  Well,  whatever  time,  of  course,  is  left 
you  may  use  in  rebuttal. 

Mr.  Strong:     Thank  you,  your  Honor. 

The  Court:     It  is  entirely  up  to  you. 

All  right,  Mr.  Strong.   [579] 

OPENING  ARGUMENT  ON  BEHALF  OF  THE 
GOVERNMENT. 

Mr.  Strong:  Your  Honor,  gentlemen,  ladies  and  gen- 
tlemen of  the  jury,  this  has  been  quite  a  long  case;  and 
you  have  heard  quite  a  lot  of  evidence. 

As  I  told  you  in  my  opening  statement,  that  at  that 
time  I  was  going  to  give  you  a  brief  outline  of  what  I 
hoped  to  prove  during  the  trial.  Then  you  heard  the  evi- 
dence and  the  documents  were  introduced. 

Now  we  have  reached  the  point  where  it  is  my  function 
to  take  up  all  these  pieces  of  evidence  that  were  put  in  as 
though  they  were  parts  of  a  jig-saw  puzzle  and  try  to  put 
them  together  so  as  to  show  to  you  what,  in  my  opinion, 
the  evidence  discloses  here  and  how,  in  my  opinion,  the 
Government  has  sustained  its  case. 
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Of  course,  I  need  hardly  say  to  you  that  if  I  say  any- 
thing which  you  believe  to  be  a  statement  of  the  law,  I 
am  not  the  one  who  makes  any  statements  as  to  the  law. 
His  Honor  will  tell  you  what  the  law  is,  and  if  I  say 
anything  which  sounds  as  though  I  am  doing  that,  I  am 
not  doing  it  and  I  am  not  trying  to  do  it;  and  you  will, 
of  course,  pay  attention  to  his  Honor  on  the  law. 

In  discussing  the  material  that  went  into  the  record  T 
shall  try  to  recall  as  closely  as  I  can  what  all  the  testi- 
mony was;  and  I  believe  that  in  almost  every  instance  I 
can  do  so.  But  if  at  any  time  my  recollection  of  what 
happened  or  what  [580]  was  said  on  the  witness  stand 
does  not  agree  with  yours,  of  course  yours  is  the  con- 
trolling one.  I  do  not  intend  at  any  time  to  state  any- 
thing. I  shall  try  to  avoid  that.  If  there  is  difference,  it 
is  simply  because  I  do  not  happen  to  remember  so  well; 
and  you  will,  of  course,  adopt  your  own  recollection  of 
the  testimony  and  the  evidence  in  the  case. 

What  is  this  case  all  about?  We  have  been  here  for  a 
week.  We  have  heard  a  lot  of  witnesses.  A  lot  of  ex- 
hibits have  gone  into  the  record.  It  begins  to  sound  like 
it  is  a  really  complicated  matter.  The  fact  of  the  matter 
is  it  is  not  a  complicated  matter  at  all. 

As  his  Honor  told  you,  there  are  eight  different  counts 
in  this  information.  The  Government  charges  that  on 
these  eight  different  occasions  the  defendant  did  some- 
thing which  was  in  violation  of  the  law.  Those  eight 
different  occasions  are  split  up.  Four  of  them  have  to  do 
with  checks. 

The  Government  charges  that  those  checks  were  issued 
on  a  ration  account  at  that  time  when  there  was  not 
enough  credit  in  that  account  to  cover  the  checks.    The 
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Government  charges,  as  his  Honor  has  told  you  in  read- 
ing the  information,  as  you  will  remember  again,  that 
that  was  done  willfully  and  that  it  was  done  at  a  time 
when  the  defendant  had  reason  to  believe  and  to  know 
that  there  was  not  enough  credit  in  that  account  to  cover 
those  checks.  Four  of  the  counts,  that  is,  four  of  the 
charges  have  to  do  with  these  checks.    [581] 

The  other  four  of  the  counts  have  to  do  with  getting 
the  sugar  called  for  by  these  checks.  The  Government 
charges  that  the  defendant  got  that  sugar  and  that  he  got 
it  in  exchange  for  these  checks  and  that  when  he  issued 
these  checks  he  knew  he  did  not  have  enough  in  his 
account  to  cover  them.  So  he  had  no  right  to  take  the 
sugar   either. 

Mr.  Carr :  May  I  interrupt,  your  Honor  ?  I  am  sorry, 
but  the  jury  has  not  ben  told  about  there  being  only  one 
defendant  in  the  case.  I  do  not  think  we  ought  to  proceed 
without  their  being  told  that. 

The  Court:     Yes,  I  think  that  is  correct. 

The  information,  ladies  and  gentlemen  of  the  jury,  is 
filed  against  the  West  Coast  Supply  Company  and  also 
against  Paul  J.  Ziegler. 

The  West  Coast  Supply  Company  is  not  before  you  for 
consideration,  the  court  having  disposed  of  that  matter; 
so  there  is  only  one  defendant  before  you,  and  that  is 
Paul  J.   Ziegler. 

Mr.  Strong:  Now,  in  order  to  get  a  clearer  picture  of 
what  we  say  the  defendant  Paul  J.  Ziegler  did,  what  we 
say  the  evidence  shows  that  he  did,  you  are  to  carry  in 
mind  what  the  defendant  Paul  J.  Ziegler  was  interested  in, 
as  disclosed  by  the  evidence  here. 
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You  will  remember  that  the  defendant  Paul  J.  Ziegler 
was  anxious  to  get  sugar,  as  he  says  for  the  company 
known  as  the  "Paul  J.  Ziegler  Company."   [582] 

I  believe  he  admitted  that  he  is  one  of  the  partners; 
that  he  and  his  father  are  partners  in  this  Paul  J.  Ziegler 
Company,  and  he  wanted  to  get  sugar. 

The  Court:  I  thought  it  was  the  ''John  H.  Ziegler 
Company." 

Mr.  Strong:  John  H.  Ziegler  Company  is  what  I 
meant. 

The  Court:     That  is  not  what  you  said. 

Mr.  Strong:  John  H.  Ziegler  Company.  I  am  sorry 
if  I  made  a  mistake.    I  did  not  intend  to. 

During  the  year  1946,  in  May  and  June  and  before  that, 
Paul  J.  Ziegler  talked  to  various  brokers  about  the  avail- 
ability of  sugar  to  him,  if  and  when  the  OPA  went  off. 
So  he  was  trying  to  get  sugar  all  that  time. 

As  you  recall  also,  the  West  Coast  Supply  Company, 
which  is  no  longer  a  defendant  in  this  case,  had  a  ration 
account  at  the  Union  Bank  and  Trust  Company.  The 
persons  who  were  permitted  to  draw  checks  against  that 
ration  account  included  the  defendant  Paul  J.  Ziegler. 
And,  as  you  also  remember,  the  West  Coast  Supply  Com- 
pany consisted,  I  believe,  of  the  brothers  of  the  defen- 
dant Paul  J.  Ziegler.  So  that  you  have  the  brothers  in 
the  company  known  as  the  "West  Coast  Supply  Com- 
pany." And  then  you  have  the  father  and  Paul  in  the 
company  that  is  now  known  as  the  "John  H.  Ziegler 
Company." 

I  believe  that  Paul  J.  Ziegler  also  told  you  that  the 
John  H.  Ziegler  Company  was  doing  the  manufacturing; 
that  originally  it  was  a  department  of  the  West  Coast 
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Supply  Company  [583]  and  then  later  on  it  was  taken 
off  as  a  separate  company:  the  John  H.  Ziegler  Company. 

So  that  what  it  boils  down  to  in  the  end,  the  West 
Coast  Supply  Company  has  a  sugar  ration  account  with 
the  Union  Bank  and  Trust  Company;  and  Paul  J.  Ziegler 
can  draw  on  it.  He  is  one  of  the  authorized  signers  on 
checks. 

The  John  H.  Ziegler  Company  did  not  have  any  ration 
account  any  place,  and  Paul  J.  Ziegler  wants  sugar.  That 
gets  us  down  to  July  1st. 

On  July  1st  Paul  J.  Ziegler  buys  some  sugar,  puts  in 
orders.  He  calls  up  brokers,  puts  in  orders  for  1,3CX),000 
pounds  of  sugar. 

According  to  the  undisputed  testimony  here  in  con- 
nection with  the  purchase  of  that  sugar  there  were  cer- 
tain pieces  of  paper  that  went  out.  You  have  examined 
them,  I  believe.  They  are  Government's  Exhibts  3,  4,  5 
and  6. 

Those  pieces  of  paper  were  printed  showing  them  to  be 
so-called  ration  checks  of  the  Office  of  Price  Administra- 
tion. They  had  numbers  on  them  written  in  ink,  the  date 
7-1-46.  Then  each  of  these  pieces  of  paper  calls  for  the 
transfer  of  sugar  to  the  ration  bank  account,  and  on  each 
check  there  is  inserted  the  name  of  the  sugar  seller. 

These  various  sellers,  vendors,  from  whom  Paul  J. 
Ziegler  was  buying  1,300,000  pounds  of  sugar  are  shown 
on  the  pieces  of  paper.  [584] 

Coincidentally  these  four  checks  add  up  to  1,300,000 
pounds  of  sugar.  I  believe  the  defendant  also  admitted 
that  he  signed  the  checks  "Paul  J.  Ziegler."  That,  as  I 
said,  is  one  of  the  signatures  that  can  be  used  in  drawing 
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sugar  ration  checks  on  the  West  Coast  Supply  Company 
account. 

So  there  is  not  any  dispute  about  the  fact  that  these 
four  checks  exist.  There  is  no  dispute  as  to  Paul  J.  Zieg- 
ler's  signing  them. 

Mr.  Ziegler  tells  you  that  it  is  true  he  signed  them 
but  he  did  not  put  in  the  words  "West  Coast  Supply  Co." 
In  one  instance,  as  I  recall,  one  of  the  persons  who  took 
the  order  for  sugar  testified  that  Mr.  Ziegler  handed  him 
the  check  to  cover  that  order.  My  recollection  is  that  that 
was  the  check  for  600,000  pounds  of  sugar.  That  in- 
dividual also  testified  that  at  the  time  he  got  the  check 
the  name  "West  Coast  Supply  Co."  was  not  there.  That 
is  one  instance. 

In  two  other  instances  the  persons  who  sold  the  sugar, 
the  brokers,  testified  that  the  name  "West  Coast  Supply 
Co."  was  on  the  checks  when  they  got  them.  They  never 
made  any  insertions.    That  is  the  way  the  checks  came. 

In  one  instance  the  broker  testified  at  first  that  the 
name  was  on  it.  Then  on  cross  examination  he  remember- 
ed, after  being  asked,  that  the  name  really  was  not  on 
there  but  that  what  happened  was  that  he  talked  to  Paul 
Ziegler  when  the  check  came  in  and  he  wanted  to  return 
the  check  because  [585]  it  did  not  say  "West  Coast  Sup- 
ply Co." 

You  remember  that  testimony.  I  think  that  was  Mr. 
Barry  who  was  here  with  his  sister. 

As  you  recall,  Mr.  Barry  testified  that  he  spoke  to 
Paul  Ziegler  on  the  phone  and  that  Mr.  Barry  wanted  to 
return  the  check,  and  that  he  was  authorized  by  Mr. 
Ziegler  to  insert  the  words  "West  Coast  Supply  Co."  on 
the  check. 
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Mr.  Carr:  I  submit  there  was  no  evidence  that  he 
wanted  to  return  the  check.    I  ask  counsel  to  be  accurate. 

The  Court:  Those  are  matters  of  argument.  Ladies 
and  gentlemen  of  the  jury,  you  are  the  sole  judges  of  the 
facts;  and  if  counsel  on  either  side  makes  a  statement  of 
facts  with  which  you  are  not  in  accord,  you  will  remem- 
ber the  evidence  and  decide  it  according  to  the  facts.  All 
right. 

Mr.  Strong :  Whether  he  did  or  did  not  say  that — and 
you  will  use  your  own  recollection — the  fact  is  that  he  also 
testified  that  Mr.  Ziegler  authorized  him  to  add  the  name 
"West  Coast  Supply  Co."  to  that  check.    That  was  done. 

That  was  step  No.  1. 

Step  No.  2  is  getting  the  sugar.  You  will  recall  all 
these  various  documents  which  were  introduced  in  evi- 
dence which  show  the  sale  and  shipment  of  sugar  and  the 
delivery  of  sugar  to  the  West  Coast  Supply  Company. 
And  you  will  recall  the  young  man  who  testified  that  he 
was  the  one  who  wrote  on  here  "West  Coast  Supply 
Co.  by  Robert  A.  Russell."   [586] 

Then  he  said  that  he  was  not  working  for  the  West 
Coast  Supply  Company;  that  he  was  working  for  the  John 
H.  Ziegler  Company.  You  will  also  recall  that  one  of  the 
partners  in  the  John  H.  Ziegler  Company  is  Paul  J. 
Ziegler. 

The  Government  charges  that  Paul  J.  Ziegler  got  sugar 
without  proper  ration  evidence  in  return  for  its  being 
issued. 

I  think  there  is  no  possibility  of  doubt  as  to  the  fact 
that  Paul  J.  Ziegler  got  the  sugar.  Whether  it  was 
originally  invoiced  to  the  West  Coast  Supply  Company 
and   then   came   to   him   later,   or   whatever   the   internal 
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maneuvers  were,  I  don't  know;  and  it  doesn't  make  any 
difference. 

The  fact  is  he  got  the  sugar  and  he  is  also  the  one  who 
issued  those  four  checks  to  get  the  sugar — I  am  sorry — 
those  four  pieces  of  paper  to  get  the  sugar. 

This  was  not  a  windfall.  It  was  not  as  though  he  was 
not  expecting  the  sugar.    He  wanted  it  all  along. 

You  will  remember  he  was  trying  to  get  it  all  along. 
On  July  1st  that  is  how  he  went  to  get  it. 

You  will  recall  also  that  the  John  H.  Ziegler  Company 
has  no  quota  for  sugar  ration  coupons  or  points.  The 
only  one  that  has  any  sugar  ration  quota  is  the  West 
Coast  Supply  Company,  so  that  the  John  H.  Ziegler  Com- 
pany and  Paul  J.  Ziegler  could  not  get  any  sugar  unless 
they  had  ration  currency. 

You  will  recall  also  that  the  first  man  who  saw  Mr. 
Ziegler  on  July  1st  in  the  morning  was  this  fellow  Leland 
who  came  down  [587]  with  the  telegram.  Part  of  that 
telegram,  which  he  read  to  Mr.  Ziegler,  to  Paul  J.  Ziegler, 
was  to  the  effect  that  sugar  rationing  was  continuing  in 
effect,    unchanged. 

That  was  the  man  to  whom  Paul  J.  Ziegler  handed  the 
check  or  the  piece  of  paper  for  600,000  pounds  of  sugar. 

Later  on  that  same  day  Mr.  Ziegler  purchased  the  other 
sugar,  and  apparently  these  pieces  of  paper,  which  I  think 
are  checks,  went  out  covering  the  transaction. 

Now,  ladies  and  gentlemen,  what  difference  does  it 
make,  if  any,  what  these  internal  maneuverings  were? 
The  fact  is  that  these  pieces  of  paper,  purporting  to  be 
ration  checks,  were  issued  by  Paul  J.  Ziegler.  The  fact 
is  that  he  did  it  to  get  the  sugar.  The  fact  is  that  he  got 
the  sugar. 
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That  is  all  the  Government  charges  in  the  full  eight 
counts  of  the  information:  that  he  issued  these  checks 
against  an  account  which  did  not  have  a  balance  to  cover 
them  and  that  he  then  took  sugar  for  which  he  had  not 
issued  any  valid  ration  currency. 

As  to  whether  the  account  had  enough  balance,  well, 
you  will  remember  the  testimony  of  the  person  who  rep- 
resents the  bank;  and  his  ledger  sheets  are  in  evidence. 
You  will  examine  these  ledger  sheets,  and  you  will  find 
that  there  was  not  enough  balance  in  the  West  Coast 
Supply  Company  accounts,  all  three  of  them  put  together; 
there  wasn't  enough  balance  to  cover  even  the  smallest 
of  these  four  checks.    [588] 

Then  if  you  will  examine  it,  you  will  find  that,  as  a 
matter  of  fact,  the  smallest  one  was  not  the  one  that 
came  in  first.  It  was  the  600,000  pound  one,  and  the 
others  came  in  subsequently. 

Then  you  will  recall  that  man  also  testified  that  when 
the  600,000  pound  check  came  in  and  he  saw  there  was 
not  enough  balance  in  the  account,  he  called  up  Paul  J. 
Ziegler.  There  was  some  conversation  on  a  Saturday. 
There  weren't  enough  people  there,  or  something.  And 
then  on  Monday  or  Tuesday  there  was  another  conversa- 
tion. But  the  sum  and  substance  of  the  conversations 
was  that  the  bank  was  told,  in  effect,  to  post  it  as  an 
overdraft.  "Just  post  it  as  an  overdraft"! 

I  could  go  on  and  discuss  this  evidence  with  you  for  much 
more  time  than  I  have  allowed  for  myself.  But  I  don't 
see  any  point  to  it.  I  don't  see  the  point  in  belaboring 
something  that  is  crystal  clear.  I  do  not  see  the  necessity 
of  my  persuading  you  or  telling  you  or  attempting  to 
show  you  how  the  evidence  discloses  these  various  ma- 
chinations followed  by  Paul  J.  Ziegler  to  get  the  sugar. 
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There  is  no  use  in  my  going  into  all  the  details  of  how 
this  thing  was  issued,  and  what  difference  does  it  make 
whether  Paul  J.  Ziegler  put  the  name  ''West  Coast  Supply 
Co."  or  he  did  not  put  the  name  "West  Coast  Supply 
Co."?  Is  it  not  clear  that  that  is  what  he  intended  be 
done  with  these  checks:  that  they  be  drawn  against  the 
account  of  the  West  Coast  Supply  [589]  Company? 

Is  it  not  clear  that  he  knew  that  he  could  not  get  sugar 
without  these  checks?  Else,  why  did  he  draw  them  in 
the  first  place? 

He  says  he  thinks  that  the  process  of  rationing  was 
over.  If  it  was  over,  why  did  he  issue  these  checks? 
Why  not  just  buy  the  sugar  without  them?  And  even  if 
it  were  not  clear  on  the  face  of  these  checks  as  to  whether 
the  name  "West  Coast  Supply  Co."  was  or  was  not  in 
there,  do  you  not  think  that  the  mere  omission,  the  de- 
liberate omission  of  that  name  from  four  different  checks, 
does  that  not  indicate  to  you  that  that  was  done  pur- 
posely, with  the  deliberate  intent  of  having  those  checks 
go  out  as  they  were? 

Does  it  not  indicate  to  you  that  he  knew  precisely  what 
he  was  doing  because  of  his  very  great  carefulness,  on 
his  own  testimony,  not  to  insert  the  name  "West  Coast 
Supply  Co."? 

This  is  not  an  oversight,  in  other  words.  Maybe  it 
would  be  an  oversight  that  you  might  have  in  one  case, 
but  this  was  omitted  deliberately. 

For  what  purpose,  I  ask  you,  ladies  and  gentlemen? 

I  do  not  care  what  Mr,  Ziegler's  relations  are  with  the 
West  Coast  Supply  Company.  I  do  not  think  it  makes  the 
slightest  bit  of  difference.  And  when  you  listen  to  the 
instructions  from  his  Honor,  you  will  find  the  law  gov- 
erning this  thing. 
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One  of  the  important  things  here,  however,  is  whether 
Mr.  [590]  Ziegler  acted  willfully.  That  he  did  issue 
these  documents  nobody  can  possibly  dispute,  and  I  don't 
think  he  does. 

That  he  did  get  this  sugar  as  the  John  H.  Ziegler 
Company  and  that  he  is  a  partner  in  that  company,  there 
is  no  dispute  as  to  that  either.  So  he  got  the  sugar  and 
issued  these  documents,  these  pieces  of  paper,  as  he  calls 
them. 

But  it  has  to  be  done  willfully.  And  his  Honor  will 
give  you  a  definition  of  "willful." 

I  think  the  evidence  pretty  clearly  shows  that  Mr.  Zieg- 
ler was  acting  not  only  willfully  but  deliberately  and  with 
a  specific  intent  to  get  around  any  possible  law  that 
might  be  in  existence. 

I  will  show  you  why.  First  of  all,  as  he  told  you,  he 
is  a  lawyer. 

Secondly,  you  will  remember  he  worked  for  a  ration 
board. 

Thirdly,  you  will  recall  he  testified  that  he  spent  a 
large  part  of  his  time  in  working  on  just  regulations  of 
this  agency  and  that  agency,  all  the  agencies.  That  is 
what  he  spent  a  lot  of  time  on. 

Then  he  himself  admitted  to  you  that  he  was  anxious 
to  get  sugar  all  the  time  for  the  John  H.  Ziegler  Company, 
but  he  couldn't.  He  could  not.  And  he  didn't  have  the 
ration  account,  neither  for  himself  nor  the  John  H.  Zieg- 
ler Company. 

Then  you  will  remember  Mr.  Loud  of  the  Office  of 
Price  Administration  testified  here  something  to  the  efifect 
that  Mr.  [591]  Ziegler  was  up  there  on  some  matter  and 
that  Mr.  Ziegler  indicated  to  him  that  he  was  going  to 
get  sugar. 
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Mr.  Ziegler  said  on  the  stand,  No,  he  never  said  that. 

But  the  fact  of  what  he  was  doing  completely  belies  his 
own  statement  because  it  is  exactly  what  he  was  doing 
all  the  time.  He  was  trying  to  get  sugar,  and  that  is  what 
he  was  after  all  the  time:  to  get  sugar.  That  is  why  he 
issued  these  four  pieces  of  paper:  to  get  sugar,  not  to 
just  pass  documents  from  one  hand  to  another. 

Then  in  the  morning,  as  I  said,  Mr.  Leland  read  that 
telegram  to  him.  So  even  if  Mr.  Ziegler  had  some  idea — 
I  don't  know  where  he  could  possibly  get  it — that  the 
Second  War  Powers  Act  was  off  and  sugar  rationing  was 
off,  if  he  had  that  idea,  Mr.  Leland  put  him  on  notice  that 
morning  when  he  went  over  there  and  read  the  telegram; 
and  that  is  when  Paul  Ziegler  gave  him  that  check.  He 
told  the  bank  to  charge  it  off  as  an  overdraft,  you  will 
recall,  and  the  sugar  has  never  been  returned. 

The  checks  were  received;  they  went  through  the  bank. 
The  bank  officer  testified  that  they  sent  the  monthly  state- 
ment and  nothing  was  returned. 

I  don't  think  there  is  any  question  as  to  his  knowing 
what  he  was  doing.  I  think  that  that  is  exactly  the  thing 
in  this  case.  He  knew  so  well  what  he  was  doing  that  he 
tried  to  wiggle  this  way  and  that  way  and  any  way  he 
could  possibly  [592]  wiggle  to  get  that  sugar,  although 
he  knew  he  was  not  entitled  to  get  it,  although  he  knew 
that  he  did  not  have  any  ration  account;  that  he  could 
not  draw  against  any  ration  account  except  the  West 
Coast    Supply    Company's. 

That,  I  think,  is  precisely  what  is  shown  here.  You 
heard  Mr.  Ziegler  testify.  One  thing  that  impressed  me 
very  much — I  don't  know  whether  it  impressed  you  or 
not,  but  it  certainly  impressed  me — that  in  trying  to  get 
something  from  the  OPA  for  a  long  time  back — 1945 — 


544  Paul  J.  Ziegler  vs. 

he  wanted  to  get  some  allotment  of  sugar  from  the  OPA. 
He  used  the  word  "partner — West  Coast  Supply  Co." — 
when  he  admits  that  he  was  not  a  partner. 

Mr.  Carr:  I  am  going  to  assign  this  form  of  argu- 
ment as  error  and  prejudicial. 

The  Court:     Let  the  record  so  show. 

Mr.  Strong:  Now,  on  another  occasion  on  these  docu- 
ments, which  you  can  look  at  yourself — you  will  remem- 
ber his  testimony — he  did  not  hesitate  to  call  himself  a 
partner  in  the  West  Coast  Supply  Company  for  the 
purpose  of  accomplishing  the  result  that  he  sought  by  the 
use  of  those  documents.  That  did  not  stop  him  in  the 
least. 

I  think  that  that  demonstrates  his  character,  if  nothing 
else  does.  I  think  that  that  is  your  answer  to  every  one 
of  the  acts  here. 

Mr.  Carr-  At  this  time  I  wish  to  assign  that  as 
error,  [593]  your  Honor.  He  is  referring  to  the  char- 
acter of  the  defendant.  The  defendant's  character  has  not 
been  placed  in  evidence,  and  I  specifically  assign  that  as 
error   and   move   for   a   mistrial. 

The  Court:  Let  the  record  show  the  statement  of 
counsel. 

Mr.  Strong:  Consider  all  those  things  when  you  are 
examining  the  facts  as  to  the  issuance  of  those  pieces  of 
paper. 

Consider  them  when  you  are  trying  to  figure  out — al- 
though I  don't  know  what  you  need  much  to  figure  here, 
frankly — as  to  why  he  did  it  the  way  he  did.  And  con- 
sider those  facts  when  you  are  considering  every  one  of 
the  defendant's  statements  as  to  why  he  thought  or  knew 
what  the  law  was  or  did  not  think,  or  whatever  it  was. 
I  don't  remember.  You  recall  the  statement,  I  am  sure, 
much  better  than  I  do. 
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But  remember — remember  always — that  the  checks 
were  issued.  Whether  they  were  issued  in  the  form  he 
says  or  some  other  form,  those  documents  went  out  in 
connection  with  the  purchase  of  that  sugar;  and  Paul  J. 
Ziegler,  a  former  member  of  the  ration  board,  a  person 
who  was  handling  these  matters  on  behalf  of  the  West 
Coast  Supply  Company,  as  he  himself  testified — Paul  J. 
Ziegler  was  the  man  issuing  these  pieces  of  paper  in 
connection  with  that  sugar  and  that  Paul  J.  Ziegler  is 
now  or  was  at  the  time  of  these  incidents,  as  he  says,  a 
partner  in  the  John  H.  Ziegler  Company  and  that  the 
John  H.  Ziegler  Company,  with  Paul  J.  Ziegler  as  part- 
ner, got  that  sugar,  [594]  regardless  of  whether  it  was 
consigned  to  the  West  Coast  Supply  Company  or  not. 
They  got  that  sugar,  and  they  issued  no  valid  ration  evi- 
dence in  return  for  it. 

As  I  said,  when  I  started,  I  could  go  on  analyzing  this 
for  hours.  But  I  see  no  point  to  it.  I  see  no  point  to 
bringing  before  you  something  that  you  are  undoubtedly 
as  well  aware  of  as  I  am,  if  not  more. 

The  Court:  I  do  not  suppose,  Mr.  Carr,  you  want  to 
break  your  argument  up? 

Mr.  Carr:  I  don't  mind  one  way  or  the  other,  your 
Honor.  I  am  willing  to  go  on  now  or  not  go  on.  It  is 
entirely  up  to  your  Honor. 

The  Court:  If  you  care  to  use  any  time  now,  you  can 
continue  in  the  morning  and  finish  your  argument  in  the 
morning. 

Mr.  Carr:     I  will  use  part  now. 

The  Court:  All  right,  you  use  whatever  part  you 
desire,  Mr.  Carr. 
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ARGUMENT  ON  BEHALF  OF  THE  DEFENDANT 

Mr.  Cam  I  do  not  like  this  claustrophobia  feeling, 
your  Honor.    May  I  move  this  lectern? 

The  Court:     Certainly.    The  bailiff  will  do  it  for  you. 

Mr.  Cam  If  the  court  please,  ladies  and  gentlemen 
of  the  jury,  there  are  so  many  things  involved  in  the 
trial  of  a  criminal  case  that  it  is  difficult  for  even  a  lawyer 
with  years  of  experience  or  even  a  judge  to  nestle  in  or 
corner  the  various  [595]  angles  of  a  lawsuit  so  that  you 
may  fully  comprehend  the  issues. 

I  do  not  say  that  to  reflect  upon  you.  I  am  not  here  to 
cajole  you,  to  beg  with  you,  plead  with  you.  I  am  here  as 
a  lawyer,  as  an  American  citizen,  with  the  privilege — and 
a  great  privilege — to  stand  here  and  talk  to  you  as  com- 
mon sense  human  beings,  as  men  and  women. 

I  may  be  in  error  in  some  of  my  conclusions;  but  I  am 
certainly  sincere  when  I  try  to  prove  to  you  that  the 
facets  of  this  case  are  such  that  it  does  not  in  any  way 
warrant  a  conviction  of  this  defendant,  not  on  one  count. 

Now,  you  know,  we  sometimes  lose  sight  of  the  real 
thing  in  a  trial.  It  is  not  for  me  to  stand  here  and  try 
to  impress  you  on  forensic  ability  or  whether  or  not  I 
have  the  intellect  to  deceive.  That  is  not  the  question. 
The  question  here  is  one  of  justice  and  equity  and  decency, 
of  whether  or  not  a  man  is  charged  with  a  specific  offense 
and  whether  the  Government  has  proved  that  offense 
beyond  and  reasonable  doubt. 

I  do  not  say  this  to  criticize  Mr.  Strong  in  his  argu- 
ment. But  it  is  just  such  arguments  as  he  makes  that 
will  convict  an  innocent  defendant. 

I  have  here  the  Third  Revised  Ration  Order  which  is  a 
document  comprising,  if  I  can  find  the  end  of  it,  32  pages 
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of  offenses,  regulations  and  rules.  That  is  only  one  of 
the  ration  orders  involved  in  this  case.    [596] 

And  when  counsel  gets  up  and  makes  his  argument,  at 
least  by  inference,  that  the  man  has  done  something 
wrong,  that  is  not  the  question  here.  That  is  not  the 
question,  whether  he  did  something  wrong  or  immoral  or 
unethical. 

You  are  here  to  determine  whether  or  not  he  violated 
two  specific  sections. 

Perhaps  the  evidence  might  show  that  he  violated  5,000 
sections.     But  that  is  not  your  problem. 

You  are  here  to  determine:  Did  he  violate  the  specific 
sections  which  are  set  forth  in  that  information? 

And  please  don't,  by  any  stretch  of  your  imagination, 
become  confused  on  that  proposition  because  I  am  sure  if 
you  were  on  trial,  you  would  want  to  be  tried  on  the 
specific  charge.  If  you  were  accused  of  shooting  a  horse, 
you  would  not  want  to  be  convicted  of  drunk  driving. 

So  I  am  going  to  take  this  information  and  I  am  going 
to  try  to  break  it  down  to  the  best  of  my  ability  so  that 
you  will  know  what  the  specific  charge  is.  I  am  not  going 
to  go  on  the  theory  that  if  you  find  that  he  did  something 
in  violation  of  one  of  these  rules  or  regulations,  then  you 
should  find  him  guilty. 

My  heavens!  I  don't  think  there  is  a  human  being 
alive,  including  myself,  that  has  not  violated  some  of 
these  rules  and  regulations  in  some  way.  I  perhaps  have 
violated  a  thousand  of  them;  I  don't  know.  [597] 

The  question  is  one  of  intent  and,  ''What  section  am  I 
charged  with"? 

Let  us  take  this  information  and  see  what  it  charges. 
Count  One  represents,  in  effect — although  it  covers  dif- 
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ferent  transactions — an  aquation  such  as  in  Counts  Three, 
Five  and  Seven.  In  other  words,  the  allegations  are  the 
same  except  for  the  amount  of  the  check  or  the  amount 
of  the  sugar.  So  if  I  deal  with  Count  One,  I  am  really, 
in  effect,  dealing  with  Counts  One,  Three,  Five  and  Seven. 

When  we  analyze  that  Count  One  we  have  analyzed 
those  four  counts. 

Here  is  what  it  says  at  the  top  of  the  page,  giving  the 
section  number  of  Third  Revised  Ration  Order.  Here  it 
is  right  in  front  of  us: 

"3d  Revised  Ration  Order  No.  3,  Section  15.7   (d)." 

Now,  let  us  read  that  and  see  what  it  says.  This  is 
the  charge  on  Count  One  with  the  facts  set  out  after- 
wards. 

Section  15.7   (d)   reads  very  simply  as  follows: 
"Overdrafts  prohibited.     No  check  may  be  issued  for 
an  amount  larger  than  the  balance  in  the  account  on  which 
it  is  drawn  less  the  amount  of  outstanding  checks  drawn 
on  that  account." 

Simply  stated,  it  is  the  same  thing  as  if  I  wrote  a  check 
on  the  bank  for  v$50.00  and  I  only  had  $25.00  in  there; 
and  the  check  being  drawn  on  that  account,  that  would  be 
an  overdraft.   [598] 

Let  us  see  what  it  charges. 

First  ".  .  .  (the  defendant)  willfully  and  unlaw- 
fully performed  acts  prohibited  by  Section  15.7  (d)  of 
Third  Revised  Ration  Order  No.  3,  in  that  said  defendants 
did  willfully  and  unlawfully  issue  and  cause  to  be  issued 
a  sugar  ration  check  for  an  amount  larger  than  the  bal- 
ance in  the  account  on  which  it  was  drawn.     .     .     ." 

"On  which  it  was  drawn" :  keep  that  in  mind. 
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".  .  .  less  the  amount  of  outstanding  checks  drawn 
on  that  account,  by  issuing  and  causing  to  be  issued  to 
the  Union  Sugar  Company  a  sugar  ration  check  drawn 
by  and  on  behalf  of  the  said  West  Coast  Supply  Com- 
pany and  Paul  J.  Ziegler  in  the  amount  of  six  hundred 
thousand  (600,000)  pounds  of  sugar,  on  the  Union  Bank 
and  Trust  Company  of  Los  Angeles.     .     .     ." 

A  particular  bank,  a  particular  account! 

".  .  .  when  the  West  Coast  Supply  Company  had 
a  balance  in  its  accounts  at  said  bank  in  an  amount  in- 
sufficient to  cover  the  amount  of  said  check." 

In  other  words,  here  are  the  elements:  you  have  got  to 
prove  the  defendant  willfully — that  is  one  thing — and  de- 
liberately intended  to  violate  that  particular  law;  that  he 
had  it  in  mind  to  violate  it ;  that  he  actually  issued  a  ration 
check.  And  a  ration  check  is  a  check,  under  this  order, 
that  is  drawn  on  a  ration  account.    [599] 

Now,  in  discussing  this  I  recall  Vv^hat  Mr.  Strong  had 
to  say.     One  moment  he  has  to  say  this: 

''Well,  at  least  impliedly  the  names  were  on  the  checks. 
"  'West  Coast  Supply  Co.'  was  on  there." 

In  the  next  breath  he  tells  you : 

"He  deliberately  left  them  off  of  the  checks  because 
that  was  the  plan  to  get  sugar." 

Now,  which  side  of  the  dilemma  is  he  going  to  take? 
As  a  matter  of  fact,  I  think  there  is  some  basic  lack  of 
cricket  in  this  case  as  far  as  the  Government  is  concerned, 
if  you  want  to  get  it  that  way.     Let's  analyze  it. 

Counsel  calls  to  the  witness  stand  witnesses  to  testify 
under  oath  on  behalf  of  the  Government,  witnesses  who 
get  up  on  the  stand  and  testify. 
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First  Barry  says,  "The  check  is  in  the  same  condition 
as  it  was  when  I  received  it."       • 

But  low  and  behold!  After  a  little  questioning,  first 
Mr.  Barry  could  not  remember  about  that  name  ''West 
Coast  Supply  Co."  being  on  there;  but  he  finally  remem- 
bered it.  And  then  he  remembered  it  so  quickly  that  it 
was  like  unlocking  a  box  and  the  whole  thing  just  shot 
out  like  a  rubber  ball  or  something  which  had  been 
squeezed  into  a  box. 

The  Government  comes  into  court  at  the  outset  of  this 
case  amending  its  information.     It  read  originally: 

"A  sugar  ration  check  drawn  by  said  West  Coast  Sup- 
ply [600]   Company.     .     .     ." 

But  now  it  reads  by  amendment: 

".  .  .  check  drawn  by  and  on  behalf  of  said  West 
Coast  Supply  Company  and  Paul  J.  Ziegler.     ,     .     ." 

Do  you  mean  to  tell  me  that  counsel  never  had  a  sus- 
picion that  those  documents  had  been  altered?  Why  the 
amendment?  Why  does  he  come  into  court  and  change 
it? 

There  is  a  simple  problem  here  to  be  solved,  and  that 
is  whether  or  not  this  man  is  guilty  of  an  offense.  We 
are  not  here  to  test  out  who  can  win  or  lose  a  case. 

Another  thing  in  the  realm  of  cricket  I  might  point 
out  to  you:  He  strains  at  the  mountain  to  bring  forth 
a  gnat  to  prove  that  this  man  is  a  partner  of  West  Coast 
Supply  Company — by  what  method?  By  once  or  twice  a 
statement  supposedly  made.  But  he  has  in  his  own  pos- 
session documents,  original  registration  certificates,  which 
he  does  not  offer  in  evidence  which  show  who  the  partners 
of  West  Coast  Supply  Company  were.  I  had  to  offer 
that  in  evidence. 
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I  want  to  show  yon  those  because  right  on  these  ex- 
hibits, which  I  had  to  get  from  the  Government  right  here 
in  court,  they  had  the  original  registration  certificates 
showing  who  the  partners  were. 

But  now  counsel  has  changed  his  tune.  He  started 
out  on  the  theory  that  he  was  going  to  prove  that  the 
West  Coast  Supply  Company  received  the  sugar;  and  be- 
cause the  defendant  gets  up  [601]  on  the  witness  stand 
and  honestly  tries  to  tell  the  truth,  now  he  changes  his 
tune  and  says,  "No,  Ziegler  Company  got  the  sugar." 

Well,  he  had  this  group  of  investigators.  My  heavens! 
They  came  here  by  squads.  They  had  four  down  there 
the  day  that  Paul  Ziegler,  a  lawyer,  by  the  way,  went 
down  to  the  OPA. 

Now,  if  this  isn't  the  most  ridiculous  thing  that  I  ever 
heard  of,  Mr.  Loud  gets  up  on  the  stand  and  says  that  a 
lawyer,  in  his  right  mind,  who  has  been  practicing  at  the 
bar,  makes  a  special  trip  down  to  the  OPA  in  February 
of  1946  and  in  the  presence  of  four  investigators  tells 
them,  "I  am  down  here  to  tell  you  I  am  going  to  get 
sugar,  and  you  are  not  going  to  stop  me." 

Now,  isn't  that  the  most  ridiculous  thing  you  ever 
heard  of?  Why,  a  common  ordinary  school  kid  would 
have  sense  enough,  if  he  were  going  to  go  out  and  cheat 
the  law,  not  to  go  down  to  the  FBI  and  call  out  the  special 
agent  in  charge  and  say,  "You  had  better  watch  me  from 
now  on.     I  am  going  to  start  to  violate  the  law." 

If  that  makes  sense,  maybe  I  should  go  back  to  school 
and  start  over  again  because  I  can  certainly  imagine  one 
Charles  Carr  being  caught  at  the  OPA  with  four  agents 
telling  them,  "Watch  out  from  now  on.  I  am  going  to 
start  to  violate  the  law." 

That's  really  something  for  the  books. 


552  Paul  J.  Ziegler  vs. 

The  gentleman  who  was  a  poHce  officer  back  there  on 
the  [602]  jury,  I  doubt  if  in  all  his  career  he  ever  had 
any  such  thing  as  that  happen  that  the  burglar  came  in 
and  said,  "Watch  me.  I  am  going  to  rob  the  bank  next 
week." 

Just  take  a  look  at  Defendant's  Exhibits  A  and  B. 
They  reposed  in  their  possession  here  as  quietly  as  any- 
thing could  repose.  Right  on  the  face  of  it  says :  "West 
Coast  Supply  Co.  Wholesale  Department,  1654  Long 
Beach  Avenue,  Los  Angeles — Los  Angeles — Calif. 
.  .  .  J.  H.  Ziegler,  Allen  Ziegler  &  Raymond  Ziegler, 
partnership."  That  is  one  of  them.  Here  is  the  other 
one:     "West  Coast  Supply  Co.     .     .     ." 

Now,  he  had  those  in  his  possession.  Yet  by  the  flimsy 
little  tissue  he  tries  to  establish  first  that  Paul  Ziegler 
is  a  member  of  the  West  Coast  Supply  Company  by  the 
statement  that  some  anthrax  department  of  food  and 
health  inspector  went  down  to  find  out  something,  to  get 
a  delivery  receipt  or  a  check  signed,  or  something.  And 
he  says,  "Somebody  down  there  told  me.     .     .     ." 

At  least  he  thinks  they  did. 

".  .  .  Paul  Ziegler  was  a  partner  of  the  West  Coast 
Supply  Company." 

And  then  down  goes  the  A.T.U! 

It  is  a  good  thing  it  was  not  in  war  time.  They  might 
have  had  the  army  down  there.  And  about  all  they  can 
find  out  is  that  somebody  said,  "Paul  Ziegler  is  a  member 
of  the  West  Coast  Supply  Company." 

The  Case  progresses,  and  counsel  suddenly  starts  to 
learn  [603]  the  fact  that  he  should  have  known  long  ago 
in  the  case,  and  then  he  changes  his  tune.  He  says,  "Oh, 
oh!     If  Paul  Ziegler  isn't  a  member  of  the  West  Coast 


United  States  of  America  553 

Supply — of  course,  we  have  proved  up  to  now  that  the 
West  Coast  Supply  bought  the  sugar,  and  since  the  de- 
fendant went  on  the  stand  and  proved  that  he  really  got 
it,  why,  we  will  change  our  tune  and  say  he  is  guilty  of 
getting  the  sugar  and  we  will  forget  all  about  these  other 
facts." 

So  go  back  to  the  information,  please,  ladies  and  gentle- 
men. Don't  do  me  any  favors;  don't  do  anybody  any 
favors.  Just  do  the  just  and  proper  thing  and  see  that 
the  charge  is  proved  as  made  in  this  information.  I 
don't  care  whether  you  like  my  looks  or  whether  you  like 
the  defendant's  looks  or  whether  you  even  speak  to  me 
and  meet  me  on  the  street.  That  has  got  nothing  to  do 
with  it. 

I  am  not  here  to  try  to  twist  your  intellect,  but  I  am 
here  to  try  to  stimulate  your  intellect  so  that  you  use  the 
ordinary  common  sense  and  decency,  justice  and  common 
sense  which  I  know  you  certainly  have. 

Now,  on  Count  Two  it  is  charged — and  that  is  the  same 
as  Counts  Four,  Six  and  Eight,  except  ihe  amounts  of 
sugar  are  different — it  charges  and  at  the  top  of  the  in- 
formation we  find  ''General  Ration  Order  No.  8,  Section 
2.9,"  "2.8"  being  stricken  out  and  "2.9"  left  in. 

Incidentally,  that  is  a  pretty  good  indication  of  how 
[604]  doubtful  the  Government  is  about  these  criminal 
things.  Apparently  they  did  not  know  themselves  of  what 
he  was  guilty.  They  put  something  down  and  had  it 
marked  out.  But  I  suppose  the  time  is  coming  in  this 
day  and  age  when  the  Sermon  at  the  Mount  will  not  be 
sufficient  to  regulate  our  conduct.  At  least,  the  man  who 
is  going  to  obey  the  law,  if  he  is  going  to  be  convicted 
without  its  being  willful,  is  going  to  have  to  sit  up  into 
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the  long  wee  hours  of  the  night  and  burn  out  a  lot  of 
spectacles  to  keep  up  with  things. 

I  will  tell  you  very  frankly,  I  am  supposed  to  be  a  law- 
yer. I  have  been  practicing  just  about  21  years.  I  gradu- 
ated from  two  mighty  good  universities;  and  since  I  got 
to  work  on  this  thing  I  don't  even  know  what  a  violation 
is  half  the  time.  Yet  when  a  man  goes  down  in  broad 
daylight,  he  has  got  a  legitimate  business  enterprise  and 
he  is  not  in  any  black  market;  the  evidence  shows  he  is 
running  a  legitimate  business  enterprise  and  he  goes  out 
in  a  business  way  in  broad  open  daylight  trying  to  get 
sugar. 

Now,  when  counsel  brought  this  out,  you  would  have 
thought  he  was  singing  tenor  when  he  hit  that  "1,300,000 
pounds." 

I  don't  care  if  it  is  one  billion  three  hundred  thousand. 
You  are  not  here  to  convict  on  the  amount  of  sugar.  The 
question  is  if  he  got  one  pound  or  two  pounds  or  two 
million  pounds,  that  is  immaterial  if  he  got  it  illegally  and 
in  violation  of  the  law,  as  charged.  If  he  did  not,  he 
should  be  [605]  acquitted.  So  let  us  not  sing  with  glee 
upon  the  phrase  "one  million  three  hundred  thousand 
pounds." 

Here  is  a  man  in  broad  daylight,  ladies  and  gentlemen, 
walking  the  streets,  watching  the  OPA  die  in  Washington. 
And  I'll  bet  you  that  some  of  you  people  knew  that  that 
was  happening  in  Washington. 

You  know,  strange  as  it  may  seem,  I  knew  that  was 
going  on  myself.  And  the  papers  were  carrying  some- 
thing about  the  fact  that  they  were  debating  day  by  day 
what  would  happen  to  OPA  in  May  and  June  of  1946.  I 
even   have   a   suspicion   that   a   couple   of   people   in   this 
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country  might  have  thought  OPA  was  dead  on  June  30, 
1946. 

If  I  remember  correctly,  I  think  a  few  people  started 
even  to  raise  rent  prices.  Of  course,  I  am  not  trying  to 
confuse  you  now  between  rationing  and  the  Emergency 
Price  Control  Act. 

What  I  am  trying  to  bring  out  is  this :  here  is  a  lawyer 
who  believes  that  OPA's  power  to  ration  is  derived  from 
the  Emergency  Price  Control  Act  of  1942.  I  thought  it, 
and  I  will  defy  anyone  to  produce  me  six  great  lawyers, 
and  I  will  bet  you  that  five  out  of  six  thought  the  same 
thing. 

On  June  29th  the  President  vetoes  the  OPA  extension 
bill.  The  country  shouts  its  death.  OPA  is  gone.  The 
next  day  the  President  goes  on  the  radio  and  explains  why 
he  vetoed  the  OPA  bill. 

Don't  you  think  somebody  might  have  suspected  that 
that  [606]  meant  the  whole  OPA  program;  that  even  a 
lawyer  might  be  confused  on  that? 

At  any  rate,  we  have  the  facts  to  show  this:  that  up 
until  that  date  Paul  Ziegler  had  not  bought  a  pound  of 
sugar.  He  was  sitting  on  the  sidelines  watching  as  any 
businessman  would  watch  saying  to  these  people,  "If  and 
when  OPA  dies  I  want  to  get  some  sugar." 

What  is  foolish  about  that,  a  man  in  a  legitimate  en- 
terprise who  can't  get  sugar?  I  suppose  he  is  supposed 
to  close  up  his  doors  and  kick  his  employees  out  and  go 
home  and  put  a  sack  over  his  head.  But  he  did  not  do 
that.  He  walked  the  streets  watching  OPA  draw  its 
deathbed  last  breath.  And  OPA  died,  that  is,  the  Emer- 
gency Price  Control  Act  died. 
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Sunday,  the  30th,  the  President  promulgated  Executive 
Order  9745,  I  beHeve  the  number  is — and  if  I  am  not 
right  I  shall  correct  it  later — and  the  following  morning 
that  was  filed  with  the  Federal  Register  in  Washington 
which  purported  to  continue  the  power  of  the  OPA  over 
rationing. 

That  was  filed  with  the  Federal  Register  in  Washing- 
ton, and  I  am  sure  all  of  you  knew  all  about  it  on  July 
1st.  I  am  sure  you  knew  exactly  what  this  order  had  in 
it.  It  was  signed  on  July  1,  1946,  ''Harry  S.  Truman, 
The  White  House." 

It  was  actually  filed  July  1,  1946,  at  10:32  a.m.  That 
is  Washington  time. 

Here  is  a  man  out  in  Los  Angeles  a  few  thousand  miles 
[607]  away  who  has  been  watching  OPA  die,  and  he 
thinks,  "Now  is  my  chance  to  get  sugar."  So  he  leaps 
out  of  bed  Monday  morning,  flies  down  town  and  buys 
some  sugar.  And  he  is  supposed  to  know  and  have  the 
willful  intent  to  violate  this  document  filed  at  10:32  a.m. 
in  Washington,  D.  C. 

Well,  that's  one  for  the  books.  As  a  matter  of  fact, 
the  evidence  shows — and  you  will  recall  it — that  Mr.  Zieg- 
ler came  to  me  to  consult  me  about  this  document. 

I  think,  if  I  remember  correctly — and  I  am  sure  that 
the  evidence  shows — it  was  received  in  the  office  of  the 
United  States  Attorney  in  Los  Angeles  on  July  the  9th 
and  that  sometime  thereafter  I  acquired  this  from  the 
United  States  Attorney.  Then  I  read  it,  and  we  didn't 
know  a  whole  lot  more  than  we  knew  before  we  got  it. 

At  any  rate,  all  of  the  sugar  had  been  delivered.  If 
you  will  just  remember  back  and  reflect  on  the  evidence, 
all  of  the  sugar  had  been  delivered  on  July  12,  1946. 
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Let's  don't  get  off  into  any  confusion  about  these  de- 
liveries from  the  warehouse  to  the  plant.  When  I  say 
"delivery"  I  mean  that  the  sugar  bought  in  this  case  had 
been  paid  for  and  delivered  to  the  warehouse,  the  Over- 
land Terminal  Warehouse,  by  July  12,  1946. 

That  has  a  very  significant  bearing  on  this  case  because 
they  have  got  to  prove  that  he  willfully,  if  they  can  prove 
anything,  violated  the  law  as  set  up  in'  Count  Two  in  re- 
ceiving [608]  the  sugar. 

Of  course,  what  a  lawyer  is  always  up  against  is  the 
question  of  whether  to  put  the  defendant  on  the  stand. 
I  could  have  sat  quietly  in  this  case  and  never  put  Paul 
Ziegler  on  the  stand,  and  they  probably  would  have  con- 
victed the  West  Coast  Supply  Company  of  receiving  the 
sugar  and  might  even  have  had  that  upset.  But  we  did 
not  do  it. 

Here  is  a  document  that  came  into  the  hands  of  the 
defendant  sometime,  the  evidence  would  indicate,  after  the 
12th,  after  the  sugar  had  actually  been  received. 

I  submit,  my  friends,  how  can  a  man  deliberately  intend 
to  willfully  violate  something  like  this  file  in  Washing- 
ton, 2,500  miles  away,  when  in  good  faith  he  is  out  here 
purchasing  sugar  and  has  no  knowledge  whatsoever? 

Should  men  be  put  in  the  gig  for  a  thing  of  that  kind? 
If  Mr.  Ziegler  were  intent  upon  violating  the  law,  ask 
yourself  this  way :  why  didn't  he  buy  it  from  these  brokers 
in  May  or  June? 

You  don't  mean  to  tell  me  that  those  brokers  would 
have  been  too  touchingly  reluctant  to  sell  their  sugar  if 
he  had  signed  a  check  then?  There  is  another  little  as- 
pect of  this  case  you  might  give  some  thought  to.  You 
know,  if  you  give  me  something,  a  pair  of  dice,  and  just 
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as  you  hand  me  the  dice  the  police  walk  up,  it  is  awfully 
natural  for  me  to  try  to  get  rid  of  the  dice.  [609] 

That  is  just  what  it  looks  like  in  this  case.  They  got 
Mr.  Barry.  Mr.  Barry  may  be  a  fine  gentleman.  I  have 
no  fight  with  him.  But  he  comes  up  here  and  gets  on  the 
witness  stand  and  says  at  first,  "Why,  no,  that  name  was 
on  there." 

Of  course,  Mr.  Barry  knew  that  he  could  be  prosecuted 
for  an  ofifense  himself.  But  I  suppose  when  you  make  a 
choice  between  who  should  be  the  defendant  and  the  wit- 
ness, you  flip  a  coin.  I  don't  know  whether  Mr.  Strong 
flipped  a  coin  or  not,  but  if  he  did  I  am  awfully  sorry 
it  landed  on  Paul  Ziegler  instead  of  on  Barry. 

As  to  Mr.  Barry,  naturally  I  don't  know  that  I  blame 
the  man.  He  gets  up  on  the  stand  and  he  says  to  himself, 
"What  the  devil!  They  have  got  all  these  regulations 
here,  and  I  am  taking  a  check.  The  West  Coast  name  is 
not  on  there.    So  why  should  I  stick  my  neck  out?" 

He  was  protecting  himself.  He  wanted  to  sell  the 
sugar. 

You  recall  Mr.  Ziegler  said  that  either  Leland  or  Barry 
said  the  warehouses  were  stocked  up  with  sugar?  Well, 
he  was  perfectly  willing  to  sell  it  so  long  as  he  did  not  get 
in  trouble  himself. 

When  they  come  up  here  and  tell  you,  anybody  even 
starts  to  tell  you,  that  they  did  not  know  about  the  West 
Coast  Supply  Company  name  not  being  on  those  checks, 
why,  that  is  the  most  ridiculous  thing  in  the  world.  Even 
the  prosecution  showed  that  the  first  day  when  they 
amended  the  information.   [610] 

You  know,  a  person,  I  suppose — a  lawyer  and  everyone 
else — rambles    a    lot    in   these    things.      Your    mind    gets 
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ahead  of  your  thinking  sometimes  and  you  get  to  talking. 
It  is  hke  talking  over  a  cup  of  tea.  You  sort  of  get  off 
on  tangents. 

I  want  to  get  back  again  on  the  main  track  for  a  mom- 
ent of  the  word  ''willful." 

Aside  from  that  most  astounding  statement  of  Mr. 
Loud  that  a  full  grown  lawyer  supposedly  with  his  senses 
about  him,  comes  down  and  holds  up  a  red  lantern  and 
says,  ''Watch  me  from  here  on.  I  am  going  to  violate 
the  law." 

Other  than  that  statement,  I  submit  on  the  question  of 
intent  Mr.  Strong  stands  upon  this  proposition  and  only 
on  this  proposition.  It  is  kind  of  a  trick  argument.  You 
have  to  sort  of  tear  it  down  and  break  it  to  pieces,  or  it 
will  throw  you. 

Well,  he  says,  "He  signed  checks,  didn't  he?  If  he 
knew  there  was  no  OPA  program,  why  did  he  sign  the 
checks  ?" 

Let  us  see  why.  This  telegram  purports  to  come  from 
someone  who  said  the  Commodity  Credit  Association  says 
that  the  OPA  rationing  shall  continue,  and  so  forth  and 
so  on.  Well,  I  did  not  know  the  Commodity  Credit  outfit 
was  running  the  show.  I  guess  a  telegram  from  them  to 
someone  to  someone  else  might  possibly  have  made  the 
average  person  think,  "Well,  maybe  there  might  be  some- 
thing to  the  thing."    I  don't  know. 

Here  is  a  lawyer  who  thinks  he  knows  a  little  some- 
thing. [611]  He  has  been  working  in  this.  He  has  not 
bought  any  sugar  in  May  and  June.  He  is  assuming  that 
the  OPA  is  running  during  those  two  months.  So  he 
comes  along  and  on  July  the  1st  he  says,  "All  right.  Now 
I  want  to  get  the  sugar."     So — I  forget  whether  it  was 
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Barry  who  brought  the  telegram — not  Barry  but  the  other 
fellow.    What  is  his  name? 

Mr.  Strong:     Leland. 

Mr.  Carr:  Leland,  the  man  who  brought  the  telegram. 
Let  us  analyze  that  telegram.     Let's  see  what  is  in  it. 

'Tending  further  action  by  Congress  on  price  control 
request  that  ah  processors,  refiners  and  importers  continue 
selling  at  prices  in  effect  June  30.     .     .     ." 

Well,  that  is  nothing  but  a  request. 

"Commodity  commitments  under  outstanding  contracts 
and  programs  will  furnish  basis  for  continuing  operations 
until  further  situation  is  clarified.     .     .     ." 

Well,  somebody  else  is  not  fully  clear  on  the  situation. 

"Congress  has  authorized  commodity  credit  to  continue 
its  1946  sugar  program  and  has  shown  willingness  au- 
thorize 1947  sugar  program.     .     .     ." 

We  are  even  up  in  1947  now. 

"Will  appreciate  reply  by  telegram  as  to  your  policy. 
In  view  (of)  extension  Second  War  Powers  Act  ration- 
ing and  allocating  sugar  and  molasses  continue  in  effect 
unchanged."  [612] 

Well,  if  it  continued  unchanged,  then  why  did  the 
President  feel  it  necessary  to  get  out  and  sign  this  ex- 
ecutive order?  He  did  not  need  it.  So  the  President 
was  just  wasting  his  time? 

Either  this  fellow  is  wrong  or  the  President  is  wrong. 
Somebody  is  wrong.  There  was  some  confusion  about 
this  proposition  because  if  it  continued  just  as  it  was, 
then  why  did  President  Truman  have  to  turn  out  Ex- 
ecutive Order  9745  in  which  he  says: 
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"The  Office  of  Price  Administration  and  the  Price  Ad- 
ministrator are  directed  to  continue  to  exercise  and  per- 
form all  those  functions,  powers,  and  duties  vested  in 
them  under  or  pursuant  to  the  Emergency  Price  Control 
Act  of  1942,  as  amended,  and  the  Stabilization  Act  of 
1942,  as  amended,  which  do  not  terminate  by  reason  of 
the  termination  of  those  Acts  on  June  30,  1946,  and  all 
functions,  and  duties  delegated  to  them  under  or  pursuant 
to  Title  III  of  the  Second  War  Powers  Act,  as  amended. 

Well,  if  this  telegram  is  right,  then  this  is  wrong.  So 
the  President  and  the  Attorney  General  of  the  United 
States,  who  advises  the  President,  must  have  thought  that 
they  had  to  have  an  Executive  Order  to  continue  the  ra- 
tioning program. 

Now,  Mr.  Ziegler's  mind  was  simply  this :  "OPA  is 
dead.  It  is  Sunday.  I  can't  do  anything  today,  but 
Monday  morning  [613]  bright  and  early  I  am  going  out 
and  buy  some  sugar." 

And  he  went  out  and  bought  it  in  broad  open  daylight 
just  as  anybody  would  buy  anything.  If  he  were  going  to 
violate  a  law  and  pull  a  lot  of  tricks,  don't  you  think  he 
would  have  had  cash  and  gone  down  and  bought  the  sugar 
for  cash  ?  Yet  he  draws  checks  on  a  bank  account,  nothing 
hidden  about  it. 

Therefore,  this  case  is  simple. 

To  go  back  to  the  checks,  why  did  he  sign  the  checks? 
He  goes  down  to  the  brokers  and  one  of  them  says,  "Look, 
they  tell  me  that  the  Second  War  Powers  Act,  according 
to  this  telegram,  is  continued.  There  is  still  a  rationing 
program." 

Ziegler  says,  "Well,  OP  A  died.  How  can  there  be  a 
rationing  program  on  sugar?" 
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"Well,  we  don't  know,  but  we  have  this  telegram." 

So  Ziegler  says,  "Well,  I  want  sugar." 

He  sits  down  and  writes  what  is  not  a  ration  check. 
It  is  nothing  in  the  world  but  a  plain  check.  The  name 
"West  Coast  Supply  Co."  was  not  on  there.  He  wrote 
out  the  check  "Paul  J.  Ziegler,"  and  he  gave  it  to  them. 
In  other  words,  if  he  could  not  get  the  sugar  from  them, 
he,  thinking  the  OPA  was  dead,  why  should  he  not  get  it 
that  way?     What  is  wrong  with  that? 

If  I  were  in  business  and  a  man  came  to  me  and  said, 
"You  owe  me  $50.00.  I  am  going  to  break  your  neck  if 
you  don't  pay  me."   [614] 

I  say,  "Bub,  I  don't  think  I  owe  you  $50.00."  And  he 
says,  "Well,  you  are  either  going  to  pay  me  or  fight." 

I  don't  want  to  fight.  I  say,  "I  have  a  check  here.  I 
will  give  it  to  you." 

He  says,  "Okay."  There  is  no  fight.  I  give  him  the 
check  on  a  dead  account,  a  dead  bank,  defunct  and  out  of 
existence. 

That  is  what  Mr.  Ziegler  did,  and  he  did  not  think  the 
OPA  was  in  existence.  The  name  "West  Coast  Supply 
Co."  was  not  on  the  check,  and  he  signed  the  check  and 
gave  it  to  them. 

You  are  not  here  to  try  the  ethical  situation.  If  you 
do,  you  violate  your  oath. 

Mr.  Ziegler  is  not  here  on  a  charge  of  ethics.  He  is 
here  on  a  charge  which  says  that  they  were  overdrafts  on 
the  West  Coast  Supply  Company  account,  and  they 
weren't  drawn  on  that  account. 

Your  Honor,  I  notice  I  have  spent  about  30  minutes 
of  my  time.  How  long  did  you  want  to  go?  You  men- 
tioned a  quarter  of  five. 
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The  Court:  You  just  regulate  it,  Mr.  Carr,  any  way 
you  find  it  convenient  because  you  have  a  total  of  an  hour 
and  a  half. 

Mr.  Carr:  I  don't  know  how  the  jury  feels.  I  don't 
want  to  lose  the  patience  of  the  jury,  your  Honor. 

It  is  getting  late,  and  if  I  am  losing  their  patience,  I 
[615]  want  to  quit  and  continue  in  the  morning.  May  I 
suggest  that  we  had  perhaps  better  defer  the  argument 
until  the  morning?  However,  I  shall  abide  by  your 
Honor's  suggestion. 

The   Court:     That   will   be   satisfactory. 

Ladies  and  gentlemen  of  the  jury,  you  will  remember 
the  admonition  I  have  heretofore  given  you.  You  will 
not  discuss  this  matter  among  yourselves  or  permit  any- 
one to  discuss  it  in  your  presence.  You  will  not  express 
or  form  any  opinion  as  to  the  merits  of  this  controversy 
until  it  is  finally  submitted  to  you  under  the  instructions 
of  the  court. 

We  will  not  take  a  recess  until  10:00  o'clock  tomorrow 
morning. 

(Whereupon,  at  4:45  o'clock  p.m.  a  recess  was  taken 
until  10:00  o'clock  a.m.,  February  11,  1947.)    [616] 

Los  Angeles,  California,  Tuesday,  February  11,  1947 
10:00  A.  M. 

The  Court:     Mr.  Cross,  call  the  calendar. 

The   Clerk:     Yes,   your   Honor. 

(Brief  interruption  for  other  court  matters.) 

The  Court:     The  next  case? 

The  Clerk:  No.  19,106  criminal,  United  States  v. 
Paul  J.  Ziegler  for  further  jury  trial. 
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Mr.  Strong:     Ready  for  the  Government. 

Mr.  Carr:     Ready  for  the  defendant. 

The  Court:     Stipulate  the  jury  are  present,  gentlemen? 

Mr.  Strong:     So  stipulate. 

Mr.  Carr:     So  stipulated. 

The  Court:     Stipulate  the  defendant  is  in  court? 

Mr.  Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court:     You  may  proceed  with  your  argument. 

Mr.  Carr:     I  believe  I  have  an  hour,  Mr.  Cross? 

The  Court:     Mr.  Cross? 

The  Clerk:  Yes,  your  Honor.  You  have  an  hour  and 
27  minutes,  Mr.  Carr. 

Mr.  Carr:     I  think  you  are  mistaken. 

The  Clerk:  You  consumed  33  minutes;  so  you  would 
have — 

Mr.  Carr:     You  are  thinking  of  Mr.  Strong,  I  think. 

The  Court:     Yes.  [618] 

Mr.  Strong:  I  don't  have  that  much  either,  your 
Honor. 

The  Court:  I  have  a  note  that  you  have  an  hour  left, 
Mr.  Carr.  From  4:15  to  4:50;  you  have  consumed  35 
minutes,  according  to  my  record. 

Mr.  Carr:     I  have  an  hour  left? 

The  Court:     Yes. 

Mr.  Carr:     That  is  what  I  understood,  your  Honor. 

The  Court:     Yes. 
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ARGUMENT  ON   BEHALF  OF  DEFENDANT 
(Continued) 

Mr.  Cam  May  it  please  the  court,  ladies  and  gentle- 
men of  the  jury,  I  probably  feel  this  morning  like  a  Ford 
that  has  been  frozen  up.  The  oil  is  a  little  bit  hard,  and 
it  will  be  pretty  difficult  to  get  under  way. 

You  know,  it  seems  that  it  is  the  life  of  a  lawyer  when- 
ever he  gets  into  trial  that  every  client  he  ever  had  has 
to  have  everything  done  at  that  time.  And,  of  course, 
it  is  human  nature  that  they  feel  that  they  should  come 
first.  So  I  come  before  you  this  morning  slightly  weak 
and  weary. 

Maybe  I  will  generate  a  certain  amount  of  steam  as  I 
go  along.  I  suppose  we  have  got  it  in  us.  The  human 
race,  as  we  get  up  and  pitch  into  our  task,  we  forget  about 
our  weariness  and  begin  to  really  work. 

Yesterday  I  was  trying,  among  other  things,  to  break 
down  the  specific  charges  and  trying  to  impress  you  with 
the  [619]  fact  that  you  were  hereto  try  this  defendant 
on  specific  charges,  not  some  general  charges. 

In  that  connection,  and  before  I  take  up  again  the 
specific  charge,  I  want  to  impress  upon  you  the  neces- 
sity under  our  jury  system  of  the  individual  judgment 
of  each  juror.  Each  and  every  one  of  you  ladies  and 
gentlemen  is  an  individual  with  your  own  processes  of 
thinking  and  your  own  stamina,  your  own  character. 

It  may  well  be  that  you  disagree  on  the  interpretation 
of  the  facts,  and  I  want  to  admonish  you  that  you  are 
supposed  to  stand  on  your  position. 

If  you  are  firmly  convinced  of  your  position,  I  think 
the  court  will  so  instruct  you,  you  should  stand  to  that 
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position  and  not  be  guided  in  your  deliberations  by  a 
desire  to  be  with  the  majority.  In  other  words,  it  is 
perfectly  possible  that  in  your  deliberations  you  may  ar- 
rive at  a  verdict  of  guilty  by  12,  or  you  may  arrive  at  a 
verdict  of  not  guilty  by  12;  or  three  of  you  may  disagree. 
Of  course,  I  think  the  court  will  instruct  you  that  you 
should  listen  to  your  fellow  jurors,  not  have  a  closed 
mind,  but  should  have  a  mind  resilient  to  the  other  jurors' 
reasoning. 

If,  after  listening  to  that  reasoning,  you  are  still  of 
an  abiding  conviction,  you  ought  to  show  it  by  your 
verdict.  In  other  words,  do  not  give  in  to  any  majority 
idea. 

Coming  back  to  the  information  and  referring  for  the 
moment  [620]  to  Count  One,  which  is  representative,  as 
I  told  you  yesterday,  of  Counts  Three,  Five  and  Seven, 
with  different  checks,  but  the  allegations  being  similar, 
you  will  recall  that  we  dealt  with  the  subject  of  willful- 
ness; that  there  must  be  proof  of  willfulness. 

A  mistake  in  judgment,  a  mistake  in  interpretation  of 
the  law,  a  man  should  not  be  punished  for  that. 

Now,  the  test  is  not  whether  you,  under  the  circum- 
stances, would  have  come  to  a  different  conclusion.  The 
question  is  whether  or  not  this  particular  defendant  at  the 
time  he  did  these  acts  as  charged  he  actually  had  in  his 
mind  he  was  completing  a  transaction  that  was  not  in 
violation  of  the  law,  the  specific  charge. 

The  next  thing  was  the  allegation  that  he  issued  a 
sugar  ration  check. 

Respecting  the  sugar  ration  check,  I  am  sure  the  court 
will  instruct  you  that  a  sugar  ration  check  is  defined  by 
the  very  ration  order  under  which  this  charge  is  laid. 
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Paragraph  5  says :  "  'Check'  means  a  sugar  ration 
check  in  the  form  prescribed  by  the  Office  of  Price  Ad- 
ministration drawn  by  a  depositor     .     .     ." 

I  repeat  that:  ".  .  .  drawn  by  a  depositor  .  .  ." 
and  continuing: 

".     .     .     against  his  account     .     .     ." 

I  repeat  that:    "his  account."  [621] 

".  .  .  and  made  payable  to  the  account  of  a  named 
person    .     .     ." 

So  one  of  the  questions  under  the  instructions  of  the 
court  you  are  going  to  have  to  determine  is  whether  or 
not  this  was  a  check  in  Counts  One,  Three,  Five  and 
Seven.  Was  this  a  check  drawn  on  an  account  by  a  deposi- 
tor on  his  account? 

I  submit  that  the  evidence  is  pretty  conclusive  that  the 
account  was  in  the  name  of  the  West  Coast  Supply  Com- 
pany; that  in  order  to  be  a  check  drawn  on  his  account, 
it  would  have  to  be  on  the  account  of  Paul  J.  Ziegler. 

It  is  my  argument  and  my  contention  that  this  was 
not  a  check  drawn  on  the  account  of  Paul  J.  Ziegler,  and 
he  was  not  a  depositor. 

The  next  allegation: 

".  .  .  for  an  amount  larger  than  the  balance  in 
the  account  on  which  it  was  drawn     .     .     ." 

Now,  keep  in  mind,  ladies  and  gentlemen,  you  have 
a  specific  charge;  and  this  is  the  charge  by  which  you 
must  be  guided  in  determining  whether  the  proof  has 
established  a  case. 

Now,  it  says: 

".  .  .  for  an  amount  larger  than  the  balance  in  the 
account  on  which  it  was  drawn     .     .     ." 
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Can  any  of  you  ladies  and  gentlemen  say  that  when 
you  write  a  check  for  a  milk  bill  on  an  account  in  the 
Bank  of  America  and  it  is  on  your  own  account  that  you 
are  drafting  the  check  [622]  or  drawing  the  check  for 
an  amount  larger  than  the  account  if  the  account  is  in 
some  other  bank? 

Here  it  says: 

".  .  .  larger  than  the  balance  in  the  account  on 
which  it  was  drawn     .     .     ." 

Well,  on  what  account  was  it  drawn?  It  certainly  was 
not  drawn  on  the  West  Coast  Supply  account.  That 
name  was  put  in  on  those  checks  after  those  checks  were 
issued.  So  the  proof  falls  down  again  in  regard  to  the 
specific  allegations  of  Counts  One,  Three,  Five  and  Seven. 

The  next  allegation  is: 

".  .  .  that  less  than  the  amount  of  outstanding 
checks  drawn  on  that  account     .     .     ." 

We  are  now  again  talking  about  that  account.  As  a 
matter  of  fact,  it  seems  to  me  that  it  is  just  common 
sense  that  when  Mr.  Ziegler  signed  these  checks  he  was 
in  this   position: 

He  says,  "I  don't  think  OPA  was  in  existence."  The 
broker  said,  "Well,  we  want  checks." 

Now,  suppose  it  had  been  meat  rationing?  Suppose 
the  broker  had  said,  "No,  I  can't  sell  you  meat."  And 
Mr.  Ziegler  knew  that  meat  rationing  had  gone  out  and 
he  said,  "All  right,  if  you  insist.  I  think  I  am  entitled 
to  meat.  I  am  going  to  sign  this  piece  of  paper  and  give 
it  to  you." 

What  has  he  done?  He  has  not  drawn  a  check  to  get 
meat.     He  has  merely  complied  with  the  whim  of  some- 
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one  who  is  selling  [623]   the  meat  because  meat  ration- 
ing is  entirely  out  of  the  fact. 

The  next  allegation  is : 

".  .  .  by  issuing  and  causing  to  be  issued  to  Union 
Sugar  Company    ...     a  sugar  ration  check    .     .     ." 

Well,  I  don't  need  to  repeat  my  observations  respect- 
ing a  sugar  ration  check  because  a  check  is  drawn  by  a 
depositor  on  his  account.  And  this  was  certainly  not — 
and  the  evidence  does  not  show — on  his  account. 

".  .  .  was  drawn  by  and  on  behalf  of  West  Coast 
Supply  Company  and  Paul  J.  Ziegler     .     .     ." 

Now,  "and  on  behalf  of  the  West  Coast  Supply":  yet 
the  evidence,  to  me,  is  conclusive  that  West  Coast  Supply 
Company  was  not  on  the  check  when  it  was  issued,  not 
on  any  one  of  those  four  checks. 

How  could  it  be  drawn  by  and  on  behalf  of  the  West 
Coast  Supply  Company? 

It  goes  on  to  say: 

".  .  .  on  the  Union  Bank  and  Trust  Company 
.  .  .  "  when  West  Coast  had  a  balance  in  its  account 
at  said  bank  in  an  amount  insufficient  to  cover  the  amount 
of  the  check. 

This  whole-  information  shows  that  the  Government 
started  out  to  prove  that  this  check  was  actually  issued 
on  the  West  Coast  Supply  Company  account.  It  was 
under  that  specific  section,  15.7  (d),  which  is  labeled 
right  at  the  top  of  the  [624]  count,  which  says: 

"No  check  may  be  issued  for  an  amount  larger  than 
the  balance  in  the  account  on  which  it  is  drawn     .     .     ." 

The  Government  started  out  here  to  prove  that  this 
was  actually  the  check  as  it  stood  at  the  time;  that  "West 
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Coast  Supply  Co."  was  on  those  checks  and  that  this 
check  was  actually  drawn  on  the  West  Coast  Supply 
account. 

It  developed  that  that  is  not  the  case.  I  contend  that 
the  allegations  of  this  information  are  thrown  completely 
out  of  line  with  the  proof.  But  you  are  to  consider — 
and  that  is  your  prerogative  and  duty — whether  or  not 
the  material  allegations,  as  they  are  laid  in  this  informa- 
tion, have  been  proved,  not  to  speculate  on  whether  or 
not  these  checks  might  violate  some  other  of  the  many 
rules  and  regulations  of  this  order  or  some  other  OPA 
order. 

I  submit  that  is  just  common  sense  because  if  a  defend- 
ant, as  I  said  yesterday,  is  to  be  brought  into  court 
charged  with  having  hunted  in  violation  of  the  law, 
shot  doves  and  you  prove  when  he  gets  on  trial  that 
he  was  guilty  of  drunk  driving,  we  certainly  would  have 
chaos  in  our  system  of  justice. 

A  defendant  is  entitled  to  come  into  court  and  meet 
the  specific  charges.  We  have  met  these  charges  as  it 
developed  that  the  Government  is  at  least  mistaken  about 
these  checks.  In  fact,  from  all  of  the  evidence  in  this 
case  I  think  it  is  conclusively  shown  that  they  were  altered. 
The  reason  for  the  [625]  alteration  is  not  necessarily 
material,  but  the  fact  that  they  were  altered  brings  into 
play  this  simple  proposition  that  these  checks  were  not 
issued  by  a  depositor  on  his  account  and,  in  fact,  they 
are  nothing  but  pieces  of  paper  just  the  same  as  if  I 
gave  you  a  check  today  for  meat. 

Insofar  as  intent  is  concerned,  in  this  connection  in 
this  count   I   want  to  call  your   attention  to   Exhibit   G, 
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Defendant's  Exhibit  G.  This,  you  will  recall,  is  the  check 
from  the  OPA  for  66,963  pounds  of  sugar,  and  it  is 
dated  June  28,  1946. 

That  was  on  a  Friday,  and  I  assume  this  check  arrived 
sometime  in  the  mail  of  the  West  Coast  Supply  Company 
on  Monday  or  Tuesday  or  sometime  after  Sunday. 

The  reason  this  check  is  in  evidence  is  very  simple. 
Mr.  Ziegler,  or  at  least  the  West  Coast  Supply  Com- 
pany, had  a  certain  balance  in  its  account;  and  they  also 
received  this  additional  amount  of  sugar  under  the  ra- 
tioning program.  The  fact  that  the  West  Coast  Supply 
Company  did  not  deposit  this  check,  to  me,  is  very  signifi- 
cant. Apparently  someone  must  have  thought  that  the 
check  was  just  a  piece  of  paper;  that  there  was  no  ra- 
tioning program  on  sugar  still  in  effect  and  why  make 
the  deposit? 

Here  it  is  still  here  today.  There  was  no  deposit 
made.     It  seems  to  me  that  is  simple  reasoning. 

Now  I  want  to  take  up  Count  Two.  Before  I  do 
that  I  want  to  refer  you  to  this,  and  I  think  the  court 
will  deal  with  [626]  it — and,  of  course,  you  must  take 
the  law  from  his  own  Honor — the  province  of  the  jury 
being  to  determine  facts.  The  province  of  the  court, 
under  our  system,  is  to  give  you  the  law.  You  apply 
that  law  to  the  facts  and  reach  your  conclusion.  You 
must  be  bound  by  the  law  as  given  you  by  the  court. 
There  is  no  question  about  that. 

Now,  the  word  "Issue":  I  left  that  word  to  come 
back  to  this  information.  Count  One,  again.  It  is  said 
that  this  defendant  issued  a  check. 

I  have  submitted  to  you  that  proposition  that  there  is 
in  evidence  that  it  was  a  ration  check.    The  next  thine  is 
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paragraph   (15)   of  Section  24.1   which  defines  the  word 
"Issue,"  and  I  think  it  is  very  significant. 

"  'Issue'  when  used  with  respect  to  a  check,  means  the 
deHvery  of  a  completed  check     .     .     ." 

I   repeat  that: 

".  .  .  the  dehvery  of  a  completed  check  to  the  per- 
son to  whose  account  the  check  is  made  payable." 

I  submit  to  you  that  that  allegation  is  not  sustained; 
that  the  check  was  not  a  completed  check  when  it  was 
delivered.  Therefore,  it  was  not  a  check  issued  within 
the  meaning  of  the  law. 

Now,  please,  let's  don't  arrive  at  the  conclusion  that  I 
am  being  technical.  Let  us  keep  in  mind  that  the  specific 
charge  is  the  charge  that  you  must  decide  and  not  go 
off  into  [627]  the  field  of  speculation  about  other  charges. 

It  may  well  be  that  this  particular  act  or  acts  might  be 
a  violation  of  a  hundred  other  sections  of  this  order; 
but  that  is  not  your  province.  The  Government  has 
picked' and  chosen  the  particular  charge  on  which  it  will 
stand,  and  it  is  up  to  the  Government  to  prove  beyond 
a  reasonable  doubt  every  material  part  of  that  charge. 
If  the  Government  does  not  do  it,  your  duty  is  to  acquit 
this  defendant. 

Respecting  other  definitions,  I  think  the  court  will  in- 
struct you  that  the  OPA  order  provides  what  an  ''ac- 
count" is,  and  that  is,  referring  to  Section  24.1,  para- 
graph   (1): 

"  'Account'  means  a  sugar  ration  bank  account  carried 
by  a  bank,  in  which  the  bank  keeps  a  record  of  deposits 
of  stamps,  coupons,  and  checks     .     .     ." 

"  'Depositor'  means  a  person  who  has  a  ration  bank 
account  .      .      ." 
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I  submit  to  you  that  the  evidence  in  this  case  is  not 
or  does  not  by  the  slightest  prove  that  Paul  J.  Ziegler 
was  a  depositor  or  that  he  had  a  ration  account.  The 
best  way  I  can  focus  the  whole  problem  on  Counts  One, 
Three,  Five  and  Seven  is  to  use  an  analogy  with  checks. 

If  I  sign  a  check  ''Charles  Carr"  and  I  have  no  ac- 
count at  the  bank,  I  may  be  charged  with  issuing  a 
worthless  check.  But  if  I  am  charged  with  overdraw- 
ing an  account  on  the  West  Coast  Supply  Company  and 
I  never  wrote  ''West  Coast  Supply  [628]  Company"  on 
that  check  and  the  Government  proceeds  on  the  theory 
that  they  will  prove  that  it  is  an  overdraft  and  the  facts 
develop  that  the  check  was  issued  by  me  on  no  particular 
account,  it  is  merely  a  worthless  check  and  the  charge 
has  not  been  proved,  to-wit,  that  it  was  an  overdraft. 

Those  are  two  separate  violations.  Under  State  Law 
you  might  be  charged  with  issuing  a  worthless  check, 
or  you  might  be  charged  with  an  overdraft  on  a  particu- 
lar account.  So  that  is  a  distinction  I  am  continually 
trying  to  impress  upon  your  minds :  the  specific  charge — 
the  specific  charge — the  specific  charge,  not  some  gen- 
eral proposition  that  he  may  have  violated  some  rule  or 
regulation. 

Respecting  Count  Two,  it  is  representative  of  Counts 
Four,  Six  and  Eight  in  this:  The  allegations  respecting 
the  amount  of  sugar  are  different,  but  the  allegations 
otherwise  are  the  same.  And,  mind  you — and  keep  this 
in  mind — the  Government  picked  its  crime  here. 

The  Court:     Not  a  crime,  a  misdemeanor. 

Mr.  Carr :  Very  well,  your  Honor.  That  is,  I  believe, 
still  a  crime. 

The  Court:     All  right. 
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Mr.  Cam  Remember  yesterday  I  said  to  you  that 
there  might  have  been  some  doubt  in  somebody's  mind. 
The  Second  Count  starts  out:  "U.  S.  C,  Title  50,  Ap- 
pendix, Sec.  633,  et  seq. ;  General  Ration  Order  No.  8, 
.    .     .     2.9."  [629] 

So  I  suppose  you  know  to  get  those  equivocal  situa- 
tions in  your  mind  they  thought,  ''Now,  let's  see.  Which 
way  do  we  go  here?  Well,  at  any  rate.  Section  2.9 
is  the  charge." 

So  we  are  here  in  court  on  a  specific  charge  of  violat- 
ing, not  this  ration  order  but  another  ration  order  now. 
That  is  Ration  Order  No.  8. 

Let  us  see  what  that  specific  charge  is.  Now,  mind 
you,  I  am  going  into  Counts  Two,  Four,  Six  and  Eight 
so  that  these  arguments  relate  to  all  of  those  counts. 

It  says: 

''From  on  or  about  July  3,  1946,  to  on  or  about  August 
17,  1946  .  .  .  defendants.  West  Coast  Supply  Com- 
pany, a  partnership,  and  Paul  J.  Ziegler,  willfully  and 
unlawfully  performed  an  act  provided  by  Section    .     .     ." 

And  I  notice  2.8  scratched  out  again,  and  2.9  is  left 
in. 

".  .  .  of  General  Ration  Order  No.  8,  in  that  said 
defendants  did  willfully  and  unlawfully  receive  a  ra- 
tioned  commodity      .      .      .      380,000   pounds    of    sugar 

Well,  on  the  subject  of  a  rationed  commodity,  I  assume 
the  court  is  going  to  instruct  you  that  rationing  was  still 
in  effect  at  that  particular  time.  Our  position  has  been 
to  the  reverse.  We  have  contended  differently  here, 
but  we  have  to  submit  to  his  Honor's  ruling  in  that  re- 
gard. 
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".     .    .    from  the  Union  Sugar  Company,  in  exchange 
for  a  [630]  ration  document,  to-wit,  a  sugar  ration  check 


You  have  to  find  beyond  a  reasonable  doubt  from  the 
evidence,  from  this  specific  charge,  that  the  sugar  was 
received  in  exchange  for  a  ration  check. 

Later  on  it  has  to  do  with  invahdity.  I  will  take  that 
up  in  a  moment. 

Now,  I  have  submitted  the  argument  about  what  a 
check  is;  that  it  was  not  drawn  by  the  West  Coast 
Supply  Company  at  all  and  that  the  proof  does  not  show 
it  was  a  ration  check. 

".  .  .  drawn  by  and  on  behalf  of  the  .  .  .  West 
Coast  Supply  Company  and  Paul  J.  Ziegler     .     .     ." 

I  have  submitted  the  argument,  that  same  argument, 
I  gave  you  on  Count  One,  applying  to  this  series  of 
counts  that  it  was  not  a  check  drawn  by  or  on  behalf 
of  the  West  Coast  Supply  Company.  It  was  nothing 
but  a  piece  of  paper. 

Back  to  the  meat  proposition  again,  he  did  not  believe 
rationing  was  in;  so  here  is  a  piece  of  paper.  It  goes 
to  the  question  of  intent;  but  at  least  the  charge  is  not 
sustained. 

It  goes  on: 

".  .  .  in  the  amount  of  .  .  .  600,000  pounds  of 
sugar,  on  the  Union  Bank  .  .  .  dated  July  1,  1946, 
and  issued  by  the  defendants     .     .     ." 

I  have  made  my  argument  to  you  respecting  the  word 
"issue,"  that  is,  as  to  the  completed  check.  In  other 
words,  I  submit  [631]  the  evidence  does  not  show  it  was 
a  completed  check. 
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".  .  .  when  .  .  .  defendants  knew  and  had 
reason  to  beheve  that  the  said  ration  document  .  .  ." 
meaning  the  check — 

".     .     .     was  not  vaHdly  issued     .     .     ." 

It  was  not  a  question  of  vaHdity  at  all.  I  submit  the 
evidence  shows  it  was  nothing  but  a  piece  of  paper. 

If  the  Government  had  wanted  to  charge  this  defend- 
ant with  having  received  sugar  without  having  turned 
over  a  ration  document,  that  is  another  charge;  and  that 
is  not  the  charge  in  this  case.  That  is  the  trick  of  this 
thing  that  you  are  going  to  have  to  watch  because  I 
have  debated  this  thing  with  myself  over  and  over 
again,  and  I  find  I  even  get  into  confusion.  I  get  to 
thinking,  "Well,  now,  here  there  has  been  some  proof 
about   receiving  sugar." 

The  section  here  is  2.9  in  connection  with  the  issuance 
of  a  ration  check.  This  is  the  section  that  provides 
that  it  is  unlawful,  for  example,  for  a  person  to  receive 
sugar  without  giving  up  ration  evidences.  But  that 
is  not  the  charge  in  Counts  Two,  Four,  Six  and  Eight. 
And  you  will  have  to  watch  that,  or  you  will  be  led 
into  confusion  and  you  will  come  to  the  conclusion, 
"Well,  he  received  the  sugar.  He  didn't  give  up  a  ra- 
tion certificate." 

If  you  intend  to  find  him  guilty,  only  if  he  violated 
the  law  will  you  find  him  guilty.  But  that  is  not  the 
charge  at   [632]   all. 

So  I  beg  of  you  to  be  very  careful  in  analyzing  the 
proof  with  relations  to  the  allegations  in  those  counts. 

Then  it  goes  on  to  say: 

because   the   said   West   Coast   Supply   Com- 
pany did  not  have  a  sugar  ration  bank  account  in  said 
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bank  with  a  balance  therein  sufficient  to  cover  the  amount 
of  said  check." 

That  is  a  material  allegation,  I  take  it,  of  this  in- 
formation. Can  you  find  this  defendant  guilty  on  this 
charge?  From  this  evidence  can  you  say  that  that  allega- 
tion has  been  proved  because  "said  West  Coast  Supply 
Company  did  not  have  a  sugar  ration  bank  account  in 
said  bank  with  a  balance  therein  sufficient  to  cover  the 
amount  of  said  check?" 

I  submit  the  proof  is  that  it  was  not  drawn  on  the 
West  Coast  Supply  Company  account  at  all. 

If  the  world  were  made  up  of  theories  such  as  advanced 
by  counsel  in  the  early  part  of  this  case,  that  all  you 
have  to  do  is  form  a  partnership  and  have  your  partner 
go  out  and  shoot  someone  or  commit  a  crime  and  that 
you  are  going  to  be  responsible  because  that  partner 
heretofore  has  been  acting  for  and  on  behalf  of  the  part- 
nership, you  would  not  dare  have  a  partnership. 

Furthermore,  there  is  a  wide  distinction,  ladies  and 
gentlemen,  in  business,  as  you  all  know,  between  being 
a  partner  of  a  concern  and  being  authorized  to  sign 
a  check.   [633] 

Let  us  assume,  for  the  purpose  of  argument,  that  in 
accordance  with  Government's  Exhibit  2,  I  believe  it  is, 
that  signature  card,  that  Mr.  Paul  Ziegler  was  authorized 
to  sign  a  ration  check  but  the  signature  card  required 
that  it  have  ''West  Coast  Supply  Company"   on  it. 

As  a  matter  of  fact,  you  will  recall  that  the  proof 
showed  that  they  had  three  accounts:  Wholesale,  Indus- 
trial and  Processing.  And  on  those  checks,  in  addition 
to  the  name  'West  Coast  Supply  Co."  appeared  "Indus- 
trial"   or    "Wholesale." 
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So  you  don't  even  have  a  distinction  as  to  which  of 
the  three  accounts  the  check  was  even  purported  to  have 
been  drawn  on.  If  you  had  the  West  Coast  Supply 
Company  name  on  there,  you  wouldn't  have  that.  But  a 
person  who  is  authorized  to  sign  your  name  is  not  au- 
thorized to  go  out  and  commit  a  crime,  and  by  merely 
putting  your  name  on  that  document  make  himself  liable 
or  you  liable,  insofar  as  issuing  the  check  is  concerned, 
because  first  of  all  the  charge  is  that  it  was  a  ration 
check;  it  was  issued  on  the  account  of  the  West  Coast 
Supply  Company. 

I  submit  to  you  that  you  are  going  to  have  to  be  very 
careful  about  especially  Counts  Two,  Four,  Six  and 
Eight  because  you  may  get  off  on  the  proposition,  ''Well, 
if  he  received  the  sugar  and  he  didn't  give  up  ration 
evidence,    he    is    guilty." 

Well,  that  is  not  the  charge.  And  I  keep  repeating 
that:  That  is  not  the  charge.  You  should  make  the 
proof  fit  and  support  the  allegations  of  these  counts. 
Otherwise,  he  is   [634]   entitled  to  an  acquittal. 

I  have  tried,  in  the  best  way  I  can,  to  break  that  down. 
It  is  to  some  extent  legalistic.  But  I  think  I  have  made 
myself  plain  as  to  the  specific  charge. 

Are  the  material  allegations  supported  by  the  evidence 
in  this  case?  And  I  submit  to  you  that  they  are  at 
complete  variance  with  the  proof — at  complete  variance. 

Now  I  want  to  come  back  a  moment  to  this  question 
of  intent,  I  dealt  with  it  somewhat  yesterday,  but  first 
I  want  to  take  up  the  matter  of  shipments.  I  don't 
think  counsel  for  the  Government  will  contend  that  who- 
ever had  received  the  sugar,  be  it  the  John  H.  Ziegler 
Company  or  the  West  Coast  Supply  Company — I  don't 
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think  counsel  will  contend  that  that  sugar  was  received 
after  July  12th.  There  are  some  documents  here  which 
purport  to  show  the  transfer  of  the  sugar  from  the  Over- 
land Terminal  Warehouse  to  the  West  Coast  Supply 
Company.  But  on  those  dates  the  sugar  had  been  paid 
for,  had  been  delivered  to  the  warehouse  to  the  account 
of  the  West  Coast  Supply  Company. 

So  I  submit  on  the  question  of  intent,  which  involves 
this  document,  involves  this  Executive  Order  9745,  that 
even  if  you  find  that  the  defendant  Ziegler  received  that 
sugar,  the  sugar  having  been  delivered  on  July  12th,  that 
the  evidence  clearly  supports  the  proposition  at  that  time 
that  Ziegler  could  well  have  intended  not  to  violate  this 
law  because  he  [635]  did  not  know  anything  about  it. 

Just  let  me  recap  the  situation  on  this  just  for  a  mo- 
ment. 

Ziegler,  the  evidence  shows,  was  looking  for  sugar  in 
May  and  June  when  the  OPA  was  supposedly  being  de- 
bated in  Congress.  He  had  told  these  brokers  that  he 
thought  sugar  rationing  might  die  and  if  so  he  wanted 
to  be  in  a  position  to  get  sugar  so  he  could  maintain 
his  business. 

He  did  not  buy  any  sugar  during  that  period.  He 
waited  until  OPA,  that  is,  the  Price  Control  Act,  actually 
died. 

On  a  Monday  morning,  after  the  President  made  the 
speech  in  which  he  pointed  out  why  he  had  to  veto  the 
extension  of  the  Emergency  Price  Control  Act,  the  very 
following  morning  bright  and  early  Mr.  Ziegler  went  out, 
got  busy,  called  up  the  same  brokers  to  get  the  sugar. 

I  submit  to  you  in  passing  that  that  shows  a  definite 
intention  not  to  violate  the  law,  but  he  thought  that  he 


580  Paul  J.  Ziegler  vs. 

had  waited  until  rationing  had  gone  out;  that  he  intended 
to  go  out  and  do  business  as  any  businessman  would 
do  and  that  is  go  out  in  the  market  and  get  sugar  to 
maintain  his  business.  You  will  recall  that  the  testimony 
was  that  his  company  was  unable  to  get  sugar. 

That  is  very  simply  understood  because  under  this 
ration  order  everybody  is  put  up  on  an  historical  basis. 
If  you  did  not  get  sugar  at  a  certain  time,  after  that 
time  you  were  out  [636]  of  luck. 

This  executive  order  was  filed  in  Washington  at  10:32 
a.  m.  Monday  morning.  That  is  7 :32  a.  m.  out  here. 
Let  us  have  no  quibbling  about  that.  So  it  was  filed 
with  the  Federal  Register.  It  was  published  in  this 
first  issue  of  July  2,  1946,  after  these  checks  had  been 
written. 

The  evidence  shows  this  reached  the  United  States 
Attorney's  office  on  July  9th,  and  the  evidence  shows 
that  sometime  after   that  time   I   acquired  this  copy. 

Here  is  a  ration  order.  You  have  got  to  keep  the 
historical  background  in  mind.  The  Second  War  Powers 
Act  was  also  dying,  but  the  Congress  extended  that  on 
Saturday,  June  29th,  and  the  President  signed  that  bill. 

But  on  the  Price  Control  bill,  he  did  not  sign  that. 

It  is  very  reasonable  for  a  lawyer  to  believe,  or  any- 
one, for  that  matter,  that  if  OPA  is  gone,  these  dele- 
gated powers  under  the  Second  War  Powers  Act  which 
had  gone  into  the  OPA  were  no  longer  in  the  OPA  be- 
cause OPA  was  dead. 

The  President  must  have  thought  that,  ladies  and  gen- 
tlemen, or  else  why  this  executive  order? 


United  States  of  America  581 

Here  is  an  executive  order  which  says,  mind  you,  in 
Hght  of  the  fact  that  the  bill  has  now  been  vetoed  ex- 
tending the  OPA: 

"The  Office  of  Price  Administration  and  the  Price 
Administrator  are  directed  to  continue  to  exercise  and 
[637]  perform  all  those  functions,  powers,  and  duties 
vested  in  them  under  or  pursuant  to  the  Emergency 
Price  Control  Act  of  1942,  as  amended,  and  the  Stabili- 
zation Act  of  1942,  as  amended,  which  do  not  terminate 
by  reason  of  the  termination  of  those  Acts  on  June  30, 
1946    .     .     ." 

And  what  else  does  he  say  to  OPA? 

".  .  .  and  all  functions,  powers,  and  duties  delegated 
to  them  under  or  pursuant  to  Title  III  of  the  Second 
War  Powers  Act     .     .     ." 

in  other  words,  the  President  felt  that  OPA  had  no  pow- 
ers at  that  particular  time.  First  of  all,  the  Second  War 
Powers  Act  has  just  been  extended.  OPA  died.  This 
delegation  of  power  must  be  re-delegated  to  the  OPA  so 
that  they  may  be  in  existence  to  carry  out  these  many 
rules  and  regulations. 

This  was  filed  in  Washington  early  that  morning,  and 
Ziegler  that  same  morning  is  out  here  trying  to  get  sugar. 

I  submit  to  you  that  you  are  being  asked  to  convict  a 
person  who  is  in  a  legitimate  business,  who  has  watched 
for  two  or  three  months  the  sugar  market  waiting  for 
an  opportunity  to  buy  upon  the  assumption  that  OPA 
was  dying.  And  as  soon  as  he  thought  it  died,  he  went 
out  and  bought. 

Well,  just  one  more  reference  back,  then,  to  the  tele- 
gram.    The  Government  seems   to  contend  that  because 
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the  telegram  was  brought  to  his  attention,  or  at  least 
the  witness  testified,  after,  I  suppose,  refreshing  his  recol- 
lection, that  this  telegram  [638]  was  read  to  Mr.  Ziegler 
— it  says: 

"In  view  of  extension  Second  War  Powers  Act  ration- 
ing and  allocating  sugar  and  molasses  continue  in  effect 
unchanged." 

This  is  signed  by  James  H.  Marshall,  director  of  the 
Commodity  something. 

Well,  Mr.  Marshall  and  the  President  seemed  to  dis- 
agree on  the  proposition.  The  telegram  is  dated  July 
1,  1947.  At  least  the  witness  said  that  is  the  date  that 
it  is  supposed  to  have  been  received.  I  don't  know  what 
time  of  day. 

But  I  submit  the  telegram  is  wholly  inconsistent  and 
that  Mr.  Ziegler,  as  a  lawyer,  as  an  individual,  had  a 
perfect  right  to  be  of  the  same  opinion  that  the  Presi- 
dent had,  and  that  was  there  had  to  be  an  executive  order 
of  some  kind  setting  up  and  re-delegating  this  power. 

I  want  to  ask  you  now,  How  was  Mr.  Ziegler  to  know 
that  this  order  had  been  filed  in  Washington,  D.  C.  ? 
As  a  matter  of  fact,  I  doubt  if  Mr.  Strong  knew  about 
it  until  he  started  to  work  on  this  trial.  He  may  have 
in  connection  with  some  other  case. 

Keeping  in  mind  the  specific  charge,  the  necessity  for 
proving  specific  willful  intent,  I  want  to  advert  again 
just  a  moment  to  this  shipment  business.  I  don't  think 
I  made  it  quite  clear.  I  was  dealing  with  it  with  refer- 
ence to  receiving  the  sugar  on  the  12th.  The  last  ship- 
ment of  sugar  was  received  then.  The  fact  is  that  Mr. 
Ziegler  at  that  time  did  not  know  [639]  about  this  propo- 
sition. 
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Now,  the  shipments  of  the  sugar  from  the  warehouse: 
in  other  words,  if  you  buy  eggs  and  they  are  put  in  the 
warehouse,  the  mere  fact  that  you  move  those  eggs 
from  the  warehouse  to  your  home  does  not  mean  that  you 
did  not  have  the  eggs  before  they  moved  them  from  the 
warehouse.  So  the  dates  after  July  12th,  I  submit,  are 
not  material  to  the  question  of  intent.  In  other  words, 
these  transfers  of  sugar  from  the  warehouse  to  the  West 
Coast  Supply  Company. 

Time  seems  to  go  by.  So.  Mr.  Cross,  will  you  advise 
me  on  the  time,  please,  sir? 

The  Clerk:  Yes.  Your  time  is  up  at  11 :05,  Mr.  Carr. 
You  have  20  minutes. 

Mr.  Carr:  Very  well.  Now,  the  question  was  brought 
up  about  the  advice  of  counsel.  Unfortunately  you  can- 
not convict  me  in  this  case  anyway.  Maybe  I  should 
be  the  one;  I  don't  know.  But  I  think  his  Honor  will 
instruct  you — and  I  am  frank  to  admit  we  lawyers  make 
a  lot  of  mistakes;  in  fact,  I  don't  know  anyone  who 
doesn't  make  a  mistake  now  and  then.  If  I  meet  a  fel- 
low who  says  he  doesn't  make  a  mistake,  I  want  to  get 
away  from  him  fast. 

Mr.  Ziegler  testified  that  he  came  to  his  counsel  at 
that  time — it  happened  to  be  me — and  as  I  remember 
back  he  had  every  other  name  in  town  suggested  to  him 
by  the  OPA  except  mine.  But  I  got  in  the  case  some 
way.  He  got  some  advice  [640]  from  someone  who  pur- 
ports to  be  a  lawyer,  to-wit,  the  man  who  is  now  stand- 
ing in  front  of  you. 

With  all  due  respect  to  his  Honor,  with  all  due  re- 
spect to  the  Government  and  with  all  due  respect  to 
the  Administration  and  everyone  concerned,   I   will   still 


584  Paul  J.  Ziegler  vs. 

bank  my  judgment  that  there  was  not  any  rationing  at 
the  time. 

His  Honor  is  going  to  probably  instruct  you — I  think  he 
will — that  there  was  rationing  at  the  time.  That  was 
my  judgment.  It  is  still  my  judgment.  And  you  have 
got  to  take  a  little  bit  of  the  sting  off  of  Mr.  Ziegler 
and  put  it  on  my  shoulders.  My  shoulders  are  usually 
pretty  broad. 

I  believe  I  said  earlier  they  are  not  too  broad  this 
morning,  but  I  think  they  are  broad  enough  to  stand  that. 
And  I  think  his  Honor  will  instruct  you  that  if  in  laying 
all  the  facts  before  his  counsel,  honestly  relying  upon 
the  counsel's  interpretation  of  the  law,  even  though  it  is 
inaccurate,  and  believing  it,  that  that  is  a  defense  to  be 
considered  by  you  ladies  and  gentlemen  of  this  jury. 

I  submit  that  the  facts  in  this  case  are  such  that  he 
is  entitled  to  that  consideration. 

I  want  to  advert  just  a  moment  to  the  proposition  of  a 
type  of  business.  I  think  I  have  already  mentioned  that, 
and  I  may  be  repeating  myself.  But  in  a  cause  of  this 
kind  I  suppose  some  things  will  bear  repeating.  We  are 
not  dealing  here  with  some  underhand  black  market  situ- 
ation. We  are  dealing  [641]  with  an  established  concern 
that  is  trying  to  operate  a  legitimate  business.  It  was 
not  even  selling  sugar.  I  believe  the  testimony  showed 
there  was  not  even  a  single  sale  of  sugar  at  that  con- 
cern but  it  was  used  in  the  manufacture  of  products 
which  are  sold  throughout  this  area. 

He  was  in  need  of  about  47,000  pounds  of  sugar  a  day 
to  actually  carry  on  his  manufacturing  business.  And 
when  he  was  out  trying  to  purchase  sugar,  after  he  be- 
lieved that  OPA  went  out  of  existence,  he  was  doing 
just  the  normal  thing  a  business  person  would  do. 
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And  the  amount  of  sugar  again:  please  let  me  ask  you, 
Don't  let  the  figure  1,300,000  pounds  influence  you  in  this 
case. 

Respecting  the  alteration  proposition,  I  have  got  to 
advert  to  that  again.  I  said  yesterday  something  about 
cricket.  Well,  I  think  you  know  v^^hat  I  mean  by 
''cricket."  It  means  that  when  you  play  a  game  of  polo 
instead  of  swinging  the  club  back  maybe  under  certain 
circumstances  you  give  the  other  fellow  just  a  sporting 
chance.  Maybe  while  the  bird  is  sitting,  instead  of  shoot- 
ing you  let  him  fly  before  you  shoot 

Well,  Mr.  Ziegler  has  never  left  the  ground  in  this 
case.  They  started  out  with  the  proposition  that  the 
Government  is  going  to  prove  that  these  checks  were 
issued  on  West  Coast  Supply  Company.  They  had  four 
investigators  go  up  there  when  Mr.  Ziegler  is  supposed 
to  have  made  that  brilliant  [642]  assertion  that  he  was 
going  to  get  sugar  anyway  he  could  way  back  in  Feb- 
ruary, '46.  They  had  four  men,  I  think,  at  that  time. 
The  A.T.U.,  the  Food  and  Drug,  and  everyone  but  the 
Navy  went  out  to  the  West  Coast  Supply  Company  to 
try  to  get  a  statement  of  some  kind,  and  they  certainly 
had  the  opportunity  to  find  out  the  fact,  if  they  didn't 
find  out,  that  these  checks  had  been  altered.  Yet  in  a 
court  of  justice  where  the  sole  aim  and  purpose  of  the 
administration  of  justice  is  to  ascertain  the  truth,  if 
my  client  is  guilty  of  a  violation  of  the  law  and  you  so 
find,  it  would  be  your  duty  to  convict  him.  But,  on  the 
other  hand,  he  should  be  convicted  upon  the  light  of  the 
truth.  And  yet  a  witness  takes  the  stand  and  testifies 
on  direct  examination  that  those  checks  are  in  the  same 
condition  now.  If  the  first  witness  did  this,  would  that 
not  put   someone   on   notice  it  might  have  happened   to 
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the  other  three?  They  put  the  second  witness  on.  No 
attempt  was  made  to  get  at  the  Hght  of  truth,  I  had  to 
struggle  and  fight  my  brains  out  here  to  try  to  get  at 
the  facts  to  estabHsh  that  these  checks  were  altered. 

All  right,  if  Mr.  Ziegler  has  violated  some  other  law, 
let  us  get  at  the  facts  in  that  case  and  let  us  convict 
him  on  a  specific  charge,  on  the  truthful  specific  charge. 
It  might  have  been  that  if  I  had  been  incompetent — may- 
be I  was  in  not  getting  more  evidence  out — I  might  have 
failed  completely  to  bring  out  from  those  witnesses  the 
fact  that  [643]  these  checks  had  been  changed.  But  after- 
wards finally  the  situation  develops,  and  it  becomes  quite 
obvious  that  there  has  been  a  change.  Even  two  more 
witnesses  take  the  stand  and  testify.  Do  you  recall  the 
fellow?  I  said,  "Are  you  positive  that  that  check  was 
not  changed?"     And  he  answered,  "Absolutely." 

Yet  the  Government  does  not  assume  the  burden  to 
clarify  that  situation  and  find  out  the  truth.  We  might 
have  gone  through  this  trial  without  the  truth  ever  being 
developed,  except  what  the  defendant  might  have  testi- 
fied to.  And  after  all  you  might  disbelieve  the  defend- 
ant. This  whole  case  might  have  gone  to  the  jury  on 
the  proposition  that  these  checks  were  actually  issued 
on  the  West  Coast  Supply  Company  account.  That  is 
what  I  mean  when  I  refer  to  "cricket." 

Mr.  Strong,  I  realize,  is  a  lawyer.  I  am  not  maligning 
his  character.  I  know  Mr.  Strong  very  well.  I  know 
his  great  traits;  and  maybe  if  he  has  any  bad  ones,  I 
may  know  some  of  those.  He  probably  knows  the  same 
about  me.  But  Mr.  Strong  is  like  so  many  weak  human 
beings.  We  go  out  to  play  tennis.  We  want  to  win. 
It  just  gets  in  the  blood.  We  want  to  win.  And  we  are 
blinded  with  our  desire  to  win. 
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I  submit  to  you  that  the  light  of  day  should  always 
come  out  first  by  the  Government  on  a  situation  of  this 
kind. 

May  I  have  just  one  moment,  your  Honor? 

(Brief  pause  in  the  proceedings.)    [644] 

Mr.  Carr:  Ladies  and  gentlemen,  I  have,  in  the  best 
way  I  know  how,  tried  to  boil  this  case  down  to  the  crucial 
issues,  I  have  tried  to  appeal  to  reason,  and  I  am  ex- 
pecting you,  as  good  American  citizens,  to  base  your  judg- 
ment and  your  verdict  on  reasoning. 

I  admonish  you  again:  the  specific  charge!  And  I 
want  to  leave  these  two  thoughts  with  you. 

Here  is  a  misdemeanor  or  crime — call  it  what  you  will — 
which  has  been  committed  in  broad  daylight.  Checks 
have  been  issued  through  the  ordinary  course  of  busi- 
ness.    A  concern  needs  sugar. 

The  evidence,  I  believe,  shows  that  it  was  in  desperate 
circumstances  in  May  and  June.  Mr.  Ziegler,  had  he 
wanted  to  violate  the  law  that  badly,  it  seems  to  me  would 
have  violated  it  in  May  and  June.  But  he  goes  out  in 
the  open  market.  He  does  not  hide  anything.  He  issues 
checks  in  the  ordinary  course  of  business.  The  sugar  is 
delivered  in  the  ordinary  course  of  business,  and  it  is 
used  in  a  legitimate  enterprise.  The  concern  needs,  I 
believe  he  testified,  47,000  pounds  of  sugar  a  day. 

Would  you  not  think  that  a  lawyer,  if  he  really  in- 
tended to  violate  the  law  and  thought  he  was  violating 
the  law,  would  at  least  take  the  pains  to  cover  up  some- 
thing? Would  he  just  go  right  out  in  the  open  broad 
daylight  and  do  all  of  these  things?  [645] 

Well,  I  submit  to  you  that  the  proof  is  inconsistent 
with  the  theory  that  he  was  actually  out  deliberately  and 
willfully  violating  the  OPA. 
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I  request  you  again,  in  your  consideration  of  this  case, 
to  resort  to  your  individual  judgment,  keeping  in  mind 
that  you  sit — and  these  are  not  trite  words — in  a  period 
of  time  after  much  travaille,  not  only  recent  but  in  years 
past.  Many  of  your  forefathers  gave  up  their  lives 
to  found  the  system  where  free  men  could  be  tried  in  a 
free  way.  Sometimes  we  forget  those  sacrifices,  and  in 
our  casual  every-day  approach  to  life  we  get  in  a  hurry; 
and  we  get  wound  up  and  wrought  up  over  our  own  af- 
fairs and  we  forget  a  little  bit  about  the  other  fellow. 

But  the  sacred  rights — and  they  are  indeed  sacred — 
which  were  founded  in  the  blood  of  your  forebearers  gave 
you  the  privilege  of  sitting  on  that  jury  and  me  the 
privilege  of  addressing  you  and  also  the  privilege  that 
his  Honor  has  of  sitting  there  to  instruct  you  in  the  law. 
That  sacred  privilege  requires  the  utmost  confidence,  care 
and  nurturing  to  be  sustained  by  you,  so  that  when  you 
take  this  case — I  am  about  to  relieve  myself  of  what 
responsibility  I  have  in  the  matter  at  this  time;  and  I 
have  resorted  to  that  responsibility  the  best  I  know  how 
— but  you  are  about  to  take  over  that  sacred  function 
of  deciding  what  shall  happen  to  one  of  your  fellow 
men.  No  matter  what  his  station  or  rank,  creed  or  color, 
[646]  a  man  in  a  court  of  justice  in  a  democracy  is  en- 
titled to  the  closest  scrutiny  and  consideration  of  each 
and  every  one  of  you. 

And  when  you  go  home — I  will  say  this  to  you — and 
if  you  convict  this  defendant  without  an  abiding  convic- 
tion beyond  a  reasonable  doubt,  you  yourself  may  recall 
if  you  were  careless  or  inconsistent  or  did  not  give  a 
thought  because  it  will  rest  in  your  bosom,  your  con- 
science, What  have  I  done?    And  is  it  in  accordance  with 
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those  great  principles  that  have  been  established  on  the 
blood  of  your  forebears? 

I  am  not  trying  to  say  this  to  wave  the  flag  to  you. 
But  sometimes  we,  the  American  public  I  am  afraid, 
develop  the  point  of  view  that  a  trial  is  like  a  baseball 
game.  It  is  the  matching  of  wits  of  counsel.  We  have 
had  so  many  trials  in  the  movies  where  people  leap 
up  and  make  wild  assertions  and  argue  with  the  witness. 
I  am  afraid  we  have  a  tendency  sometimes  to  get  away 
from  the  sanctity  of  what  you  people  must  do  in  a  case 
of  this  kind. 

I  say  to  you  that  this  defendant  is  entitled  to  the  same 
kind  of  judgment  that  you  would  expect  from  your  own 
mother  or  your  own  father,  from  your  own  brother,  from 
your  own  fellow  citizens,  just  as  much  care  and  tender- 
ness in  deciding  these  issues,  because  if  he  is  not  guilty 
the  system  is  set  up  to  free  him  under  a  free  system. 
And  if  he  is  guilty,  he  should  be  convicted  only  upon  the 
specific  charge  under  the  evidence  [647]  proving  every 
material  allegation  of  that  charge. 

You  look  like  good,  straightforward  American  people 
to  me;  and  I  am  at  this  time  willing  to  submit  it  to  you. 
I  am  not  asking  you  to  bring  in  any  particular  type  of 
verdict. 

I  am  just  asking  you  to  do  this :  require  the  Government 
to  prove  the  specific  charge;  make  them  prove  beyond  a 
reasonable  doubt  the  specific  charge.  If  there  is  a  mate- 
rial allegation  that  is  left  out,  you  should  acquit.  If 
they  do  not  prove  willful  intent  beyond  a  reasonable  doubt, 
you  should  acquit.  And  you  should  not  speculate  upon 
any  other  issue,  moral,  ethical,  or  upon  whether  or  not 
this  defendant  has  violated  some  other  law.     So  that  you 
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may  have  that  feeHng  that  you  have  contributed  in  a 
small  way  to  an,  indeed,  great  system. 

I  say  this  to  you  very  frankly  from  a  great  many  years' 
experience  from  a  relatively  young  man  that  the  sanctity 
of  democracy,  its  cornerstones,  must  rest  upon  justice 
in  the  courts.  If  we  ever  lose  or  fail  in  bringing  justice 
in  our  courts  of  justice,  I  predict  the  beginning  of  the 
crumbling  of  a  great  democracy  because  here  is  where 
men  and  women  and  all  may  come  for  an  unbiased,  im- 
partial decision  of  whether  or  not  a  particular  person  has 
violated  a  specific  law. 

So  I  leave  it  to  you.  I  pass  that  responsibility  which 
has  been  mine  under  this  free  system,  and  I  now  give 
it  to  you. 

I  say  this  in  closing:  If  I  have  offended  you  in 
any  [648]  way,  that  is  of  no  moment.  If  you  don't 
like  the  texture  of  my  skin,  the  color  of  my  hair,  that 
has  not  nothing  to  do  with  the  case.  Maybe  you  don't 
like  my  looks.  That  has  got  nothing  to  do  with  the  case. 
Maybe  one  of  you  might  not  like  Mr.  Strong,  although 
it  doesn't  seem  possible  because  he  is  a  very  charming, 
affable,  aggressive, — and  I  repeat  aggressive — fellow. 

Don't  let  the  lawyers  bamboozle  you  in  any  way. 
Don't  let  me,  and  I  know  Mr.  Strong  wouldn't.  But 
just  decide  this  case  on  your  God-given  right  as  a  free 
American  citizen  to  determine  whether  or  not  they  have 
proven  the  specific  charge. 

I  want  to  thank  you  for  your  courteous  attention.  I 
don't  know  whether  you  agree  with  me  or  whether  you 
disagree  with  me.  I  have  been  practicing  law  a  little 
over  20  years,  and  I  am  frank  to  say  I  can  look  you  ladies 


United  States  of  America  591 

right  in  the  face,  and  I  am  just  one  of  those  gentlemen 
who  doesn't  know  what  a  lady  thinks.  As  a  matter  of 
fact,  I  can  look  you  men  in  the  face,  and  I  don't  know 
what  you  are  thinking. 

A  great  many  people  tell  me  that  you  can  read  the  mind 
of  the  other  person,  but  I  am  frank  to  say  that  when  I 
leave  this  platform  I  don't  know  what  you  are  thinking. 
But  I  am  indeed  grateful  that  you  have  looked  me  in 
the  eye,  given  me  a  straightforward  hearing.  That  is 
what  I  am  entitled  to,  and  I  have  had  it.  My  client  has 
had  it,  for  which  I  thank. 

The  Court:  We  will  take  our  morning  recess,  ladies 
and  [649]  gentlemen.  You  \n\\\  remember  the  admon- 
ition I  have  heretofore  given  you.  You  will  not  discuss 
the  matter  among  yourselves  or  permit  anyone  to  discuss 
it  in  your  presence.  You  will  not  express  or  form  any 
opinion  as  to  the  merits  of  this  controversy  until  it  is 
finally  submitted  to  you  under  the  instructions  of  the 
court. 

We  will  now  take  our  morning  recess. 

(Brief  recess.) 

The  Court:  Stipulate  the  jury  are  present,  gentle- 
men? 

Mr.   Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court:     Stipulate  the  defendant  is  in  court? 

Mr.  Strong:     So  stipulated. 

Mr.   Carr:     So  stipulated. 

The  Court:     Mr.   Strong,  you  may  proceed. 
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CLOSING  ARGUMENT  ON  BEHALF  OF  THE 
GOVERNMENT 

Mr.  Strong:  Thank  you,  your  Honor.  Ladies  and 
gentlemen  of  the  jury,  I  am  tired,  too.  I  guess  we  are 
all  tired  here.  So  I  shall  try  to  make  as  brief  as  I 
possibly  can  what  I  have  to  say. 

There  is  one  thing  which  Mr.  Carr  said  with  which  I 
agree  completely.  That  is  the  necessity  of  preserving 
these  fundamental  bases  upon  which  the  democracy  in 
which  we  live  is  founded.  There  is  no  question  about 
that.  Nobody  disagrees.  [650]  But  there  is  one  basis 
that  has  not  been  mentioned,  and  that  is  obedience  to  the 
laws  of  the  United  States. 

How  long,  ladies  and  gentlemen,  do  you  think  this 
country  can  continue  if  people  can  disregard  laws  as 
they  see  fit?  How  long  can  they  continue  if  people  de- 
cide for  themselves  what  laws  to  obey  and  what  laws  not 
to  obey?  That  is  one  of  the  most  fundamental  bases 
for  continuance  of  any  system  of  Government  including 
this  one.  And  there  isn't  any  question  as  to  the  law  in 
this  case. 

His  Honor  will  tell  you  what  the  law  is.  H  there  was 
not  any  rationing  in  effect  at  the  time  that  we  charge, 
you  would  not  be  here.  There  would  not  be  any  case 
here.  But  his  Honor  will  go  into  that  in  a  little  more 
detail. 

As  you  have  noticed,  I  am  the  prosecutor  in  this  case. 
I  have  a  duty  to  perform.  My  duty  is  to  bring  in  cases 
and  to  present  them  before  a  judge  and  a  jury.  You 
ladies  and  gentlemen  are  the  ones  who  determine  whether 
there  is  a  violation  or  not.  I  have  no  personal  interest 
in  any  of  these  cases,  except  insofar  as  is  necessary  for 
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me  to  perform  my  duty  to  the  greatest  and  fullest  pos- 
sible extent. 

If  I  seem  aggressive  or  if  I  do  anything  else,  it  is 
only  because  of  the  necessity  of  performing  my  duty  in 
the  best  way  that  I  see  fit.  And  my  purpose  is  not 
to  convict  anyone  or  to  pursuade  you  in  any  way  against 
the  facts.  My  purpose  is  simply  to  present  the  facts  to 
you,  and  you  decide  what  the   [651]   facts  show. 

You  know,  in  connection  with  these  cases,  that  there 
are  various  agencies  coming  into  play.  You  saw  agents 
from  the  Office  of  Price  Administration. 

They  have  a  function  to  perform  that  is  separate  from 
mine.  And  the  A.T.U.  people,  they  have  a  function 
to  perform  and  I  have  nothing  to  do  with  the  perform- 
ance of  their  function.  They  have  nothing  to  do  with 
the  performance  of  mine. 

My  job  is  to  bring  the  evidence  before  you  the  best 
way  I  possibly  can,  and  my  job  is  to  bring  the  evidence 
before  you  which  is  put  before  me  in  a  form  that  I  con- 
sider to  be  credible. 

What  better  basis  if  there  for  me  to  present  evidence 
to  you  than  to  put  a  man  on  the  stand  under  oath?  If 
he  gives  evidence  under  oath,  I  assume  he  is  telling  the 
truth.  If  on  cross  examination  some  other  story  is 
brought  out,  that  is  something  else.  I  don't  know  what 
the  truth  is  at  that  point.  You  will  have  to  decide  which 
of  the  stories  to  believe  if  they  are  in  conflict.  That  is 
the  function  of  the  jury. 

Now,  these  laws  which  we  have  in  this  country  apply 
to  everybody  equally,   including  Mr.   Ziegler. 

Ladies  and  gentlemen,  if  upon  examining  all  the  evi- 
dence in  this  case  you  may  decide  that  he  did  not  violate 


594 


Paul  J.  Ziegler  vs. 


the  law,  by  all  means  you  should  acquit  him.  There  is 
no  question  about  that.  If  you  have  any  reasonable 
doubt  about  the  facts  which  [652]  his  Honor  will  tell 
you  about  in  giving  you  the  instructions  on  the  law,  if  you 
have  any  reasonable  doubt  you  should  acquit  him.  There 
isn't  any  question  about  that.  His  Honor  will  state  the 
rules  that  you  said  you  would  follow,  and  I  know  you 
will  follow;  there  is  no  question  as  to  that,  either.  And 
in  applying  those  rules,  if  you  decide  that  the  defendant 
was  not  guilty  as  charged,  acquit  him.  Acquit  him.  But 
if,  on  the  other  hand,  you  feel  that  he  is  guilty  as  charged, 
it  is  equally  your  duty  to  convict. 

I  merely  bring  these  different  situations  before  you 
to  emphasize,  to  dramatize  the  fact  that  you  are  the 
judges;  and  you  decide,  and  that  you  have  a  duty  to,  as 
Mr.  Carr  said.  And  his  Honor  will  give  you  the  rules 
that  you  follow.     It  is  as  simple  as  all  that. 

I  do  not  ask  you  to  convict  a  person  if  you  have  any 
reasonable  doubt  as  to  his  guilt.  If  you  have  any  such 
reasonable  doubt,  you  should  acquit.  But  if  you  have  no 
reasonable  doubt,  as  his  Honor  will  tell  you,  then  you 
should  convict.     That  is  all  there  is  to  it. 

In  going  over  this  part  of  my  argument  you  can  see 
that  it  has  to  be  rambling  to  a  great  extent  because  I 
am  going  to  try  to  answer  some  of  the  things  which  Mr. 
Carr  said  and  bring  some  other  material  to  your  notice 
in  connection  with  what  Mr.  Carr  has  said. 

First  of  all  I  want  to  call  your  attention  to  this :  As 
I  [653]  sat  and  listened  to  Mr.  Carr  yesterday  discuss 
what  is  and  what  is  not  cricket,  what  I  did  that  I  should 
have  done  or  maybe  didn't  do  something  else,  I  heard 
him  tell  you  about  Mr.  Loud,  Mr.  Barry  and  the  others. 
After  a  while  I  was  sort  of  confused.    I  began  to  wonder, 
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"Well,  who  is  the  defendant  in  this  case,  anyway?  Who 
is  being  tried  here?  My  impression  always  was  that 
Paul  Ziegler  is  the  defendant  in  this  case  and  that  if  the 
evidence  proves  beyond  a  reasonable  doubt  that  Paul 
Ziegler  is  guilty,  that  is  the  only  question  before  you 
ladies  and  gentlemen." 

But  I  heard  so  much  about  what  is  cricket  and  what  is 
not  cricket,  as  I  say  I  didn't  quite  know.  Possibly  I 
am  on  trial  here.  But,  of  course,  I  am  not,  nor  are  my 
acts. 

That  is  a  method  that  is  a  very  simple  one.  I  think 
it  is  used  very  often:  divert  the  attention  of  the  people 
from  the  facts  on  which  they  are  concentrating.  Let  them 
look  at  something  else.  Don't  look  at  Mr.  Ziegler.  Look 
at  Mr.  Strong.  He  is  not  cricket.  Look  at  Mr.  Loud. 
Look  at  Mr.  Barry.  Look  at  anybody  you  please  but  not 
Mr.  Ziegler.  Concentrate  on  what  Mr.  Strong  did  or 
didn't  do. 

That  has  nothing  to  do  with  this  case,  ladies  and  gen- 
tlemen. If  on  the  evidence  which  is  before  you  now  you 
feel  that  the  defendant  is  guilty,  that  is  one  thing.  If 
you  feel  that  he  is  not,  that  is  something  else. 

Now,  let  us  take  up  these  specific  things  because  I 
don't  [654]  usually  like  to  leave  unanswered  various 
charges  of  a  type  which  might  indicate  that  I  am  not 
trying  to  bring  before  you  the  whole  truth.  I  said  that 
is  my  job  to  bring  before  you  the  whole  truth.  Mr.  Carr 
said  something  about  my  amending  the  information.  I 
amended  the  information,  yes.  That  is  permissible.  It  is 
a  practice  that  can  be  followed.  If  it  were  not  permis- 
sible, his  Honor  would  not  have  allowed  it.  I  am  au- 
thorized to  amend  the  information,  and  you  are  now 
considering  the  case  on  the  basis  of  the  amended  informa- 
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tion.  It  does  not  make  any  difference  what  it  was  before 
that  time. 

The  charges  as  they  now  stand  are  the  charges  in  the 
amended  information  which  his  Honor  read  to  you.  Those 
are  the  charges.  And  as  to  why  I  amended  it,  that  has 
nothing  to  do  with  this  case. 

As  I  say,  it  is  my  job  to  present  the  case;  and  if  I 
feel,  in  the  performance  of  my  duty,  that  I  should  amend 
an  information,  I  shall  do  it  if  the  court  permits  me  to. 
If  the  court  does  not  allow  it,  then,  of  course,  I  don't 
amend  it. 

In  this  case  the  court  allowed  it.  The  information  is 
amended.  We  are  proceeding  on  the  amended  informa- 
tion. There  is  no  secret  as  to  that  at  all.  Then  there 
was  some  question  raised  as  to  why  Mr.  Ziegler  was 
named  a  partner  when  the  evidence  shows  that  he  was  not 
a  partner. 

Let  me  ask  you,  ladies  and  gentlemen,  supposing  you 
were  proceedng  in  preparing  a  case  and  you  obtained 
documents  from  [655]  an  official  Government  agency  on 
which  the  person  whose  case  you  were  considering  had 
signed  his  name  and  then  as  his  title  wrote  ''partner. 
West  Coast  Supply  Co.,"  do  you  think  you  would  be  rea- 
sonable in  assuming  that  when  he  did  that  that  he  was 
telling  the  truth  that  he  is  a  partner  in  the  West  Coast 
Supply  Company? 

Frankly  I  still  don't  know  whether  he  is  or  is  not  be- 
cause, as  I  have  shown  you,  these  forms  which  are  in 
evidence  he  wrote  in  his  own  hand  that  he  is  a  partner, 
and  then  on  the  stand  he  says  he  is  not. 

I  don't  see  any  reason  for  believing  him  any  more 
readily  on  the  stand  than  believing  what  he  said  before; 
and  I  don't  know  whether  he  is  or  is  not  a  partner.    But 
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that  does  not  make  any  difference  at  this  stage  of  the 
case  because,  as  his  Honor  informed  you,  the  West  Coast 
Supply  Company  is  no  longer  in  this  case  and  that  the 
issue  of  his  partnership  or  whether  he  is  a  partner  has 
nothing  to  do  with  the  present  status  of  the  case.  There 
is  only  one  defendant  here,  and  that  defendant  is  Paul 
J.  Ziegler. 

Then  Mr.  Carr  brought  out  something  about  the  fact 
that  I,  as  Government  counsel,  did  not  introduce  certain 
registration  forms  which  purport  to  show  who  are  the 
partners. 

Again,  there  are  several  reasons  for  that;  and  I  am 
only  explaining  this  to  you  now  because  Mr.  Carr  made 
something  of  it.   [656] 

The  first  reason  is  that  we  have  two  conflicting  sets  of 
forms.  Here  is  one  set  of  forms  about  which  Mr.  Carr 
talked  which  purport  to  set  out  who  were  the  partners. 
But  on  the  other  hand  we  have  the  signature  of  Paul  J. 
Ziegler  on  another  form  on  which  he  says  he  is  a  partner. 

I  still  don't  know  whether  he  is  a  partner  or  not. 

The  second  reason  is  a  much  more  sound  one  in  this 
case,  that  these  forms  are  dated  1942  and  1943.  Suppos- 
ing he  was  not  a  partner  in  '42  and  '43,  and  in  1945  he 
files  a  form  that  says  he  is  a  partner  ?  I  am  not  interested 
in  what  happened  in  1942  or  '43.  We  are  interested  in 
exactly  what  happened  in  July,   1946,  to  be  precise. 

Some  of  this  evidence  as  to  these  forms  in  1945  was 
allowed  by  his  Honor  into  the  case  to  help  you  determine 
what  was  going  on  in  July,  1946.  And  if  you  need  any 
explanation  as  to  why  I  did  not  introduce  them,  that  is  it. 
I  don't  go  back  to  1942  and  '43  when  I  have  so  much 
better  evidence  in  the  form  of  a  document  filed  by  the 
defendant  himself  in  1945. 
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As  you  remember,  Mr.  Carr  discussed  the  fact  that  Mr. 
Loud  testified  that  the  defendant  said  to  him  he  was 
going  to  get  sugar,  or  words  to  that  effect.  Mr.  Carr 
said  that  was  incredible.  People  just  don't  do  things 
like  that. 

Don't  they?  Don't  they?  Have  you  never  heard  of 
people  bragging  about  what  they  are  doing  and  telling 
in  advance?  Have  you  never  heard  of  people  going  out 
and  telling  the  whole  [657]  story  of  what  they  are  going 
to  do  in  advance?     Doesn't  that  happen? 

That  happens  time  and  again,  ladies  and  gentlemen. 
A  lot  of  people  are  arrogant.  A  lot  of  them  are  braggarts. 
A  lot  of  them  have  this  I-don't-care  attitude. 

There  are  various  reasons  why  they  do  it.  I  am  not  a 
psychologist.  I  cannot  analyze  their  reasons.  But  the 
fact  remains  that  it  is  common  experience  that  they  do  it. 
They  do  it  time  and  again. 

As  a  matter  of  fact,  in  this  case  we  have  much  more 
convincing  proof  that  it  was  done  because  the  thing  that 
Mr.  Loud  said  Mr.  Ziegler  had  told  him  he  was  going  to 
do,  to  try  to  get  sugar  any  way  he  could,  isn't  that  ex- 
actly what  he  did  in  this  case?  Isn't  that  exactly  what 
he  was  trying  to  do  throughout  May  and  June,  1946? 
And  isn't  that  precisely  what  he  ultimately  did  when  he 
issued  these  documents  over  which  there  is  a  dispute, 
apparently,  as  to  whether  they  are  pieces  of  paper  or 
checks  ? 

Why  did  he  issue  these  documents  if  it  was  not  to  get 
sugar?  Was  he  not  trying  to  get  sugar  all  the  time? 
Wasn't  he  trying  to  get  it  any  way  he  could?  And  isn't 
that  exactly  what  Mr.  Loud  said  the  defendant  told  him 
he  was  going  to  do? 
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I  don't  see  any  reason  why  it  should  be  assumed  that 
Mr.  Loud  is  not  telhng  the  truth  in  view  of  all  those  cir- 
cumstances and  in  view  of  the  fact  that  Mr.  Loud  is  a 
person  who  [658]  has  no  direct  interest  in  this  case. 

This  is  all  part  of  the  process  that  was  gone  through 
here  yesterday  afternoon  of  drawing  your  attention  away 
from  the  defendant  to  somebody  else.  Something  was 
brought  up  about  Barry.  Mr.  Barry  first  testified  that 
the  checks  came  to  him  as  they  were.  There  was  only 
one  check.    That  came  to  him  as  it  was,  as  it  now  appears. 

On  cross  examination  Mr.  Carr  refreshed  his  recollec- 
tion, and  Mr.  Barry  was  not  reluctant  to  admit  as  to 
what  happened.  He  remembered  then  what  happened, 
yes.  And  he  told  you  the  truth  as  to  what  happened. 
Then  he  recalled  it. 

You  will  remember  that  he  told  you  that  he  wanted  to 
know  about  this  check,  and  he  called  up  Paul  Ziegler  and 
Paul  Ziegler  was  the  one  who  gave  Mr.  Barry  authority 
to  fill  in  the  words  "West  Coast  Supply  Company." 

You  will  recall  that  testimony.  And  again,  as  I  said 
yesterday,  if  my  recollection  is  not  exactly  as  yours,  it  is 
yours  that  counts.  I  am  doing  what  I  can  to  stay  as 
close  as  I  can,  but  sometimes  it  is  hard  to  remember  the 
exact  words.  So  that  this  business  of  not  cricket  and  not 
introducing  this  and  not  introducing  that,  and  "what 
about  Loud?    What  about  Barry?" 

It  is  the  same  sort  of  thing  that  is  used  to  distract 
attention.  You  know  about  it  yourself  in  your  everyday 
lives. 

I  ask  you  ladies  and  gentlemen  to  keep  one  thing  in 
mind:  [659]  that*  what  we  are  here  to  do  is  what  Mr. 
Carr  said  at  one  part,  to  try  the  defendant  on  these  par- 
ticular charges. 
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If  you  have  any  mistaken  impression  that  I  am  asking 
you  to  consider  these  acts  on  any  other  charges,  remove 
that  from  your  mind.  I  am  not  asking  you  anything  of 
the  sort.  These  are  the  charges  that  govern,  and  these 
are  the  charges  on  which  the  Government  proceeds.  These 
are  the  charges  on  which  the  Government  has  offered  the 
proof,  and  these  are  the  charges  that  the  Government 
contends  it  has  proved  beyond  a  reasonable  doubt. 

I  shall  go  into  that  in  a  few  minutes.  I  shall  show  you 
how  again. 

We  are  not  going  off  on  a  tangent  or  asking  you  to  find 
anything  else.  And  his  Honor  will  instruct  you  in  great 
detail  on  that.     There  will  be  no  problem  on  it  at  all. 

You  have  heard  a  lot  here  this  morning,  as  well  as  last 
night,  from  Mr.  Carr;  and  you  have  heard  a  lot  from  the 
defendant  on  the  stand  as  to  the  checks  being  issued  in  a 
certain  way  and  as  to  what  the  word  "issue"  means,  as 
to  what  the  word  "depositor"  means,  as  to  what  various 
other  words  mean. 

As  I  gather  it,  the  sum  and  substance  of  all  those  dis- 
cussions, all  those  statements,  is  that  he  cannot  be  guilty 
because  he  did  not  do  it  according  to  Hoyle,  which  re- 
minds me  of  something  I  heard  the  other  day  which  I 
think  best  exemplifies  my  answer  to  that  situation.   [660] 

I  had  heard  of  somewhere  a  person  who  had  been  driv- 
ing at  about  50  or  60  miles  an  hour  in  disregard  of  the 
local  ordinances  and  happened  to  hit  someone  and  kill  him. 
He  was  immediately  surrounded  by  police  and  others.  He 
was  placed  under  arrest.  The  driver  was  very  indignant. 
He  said,  "Why  are  you  holding  me  here?  What  have  I 
done?" 

They  said,  "You  have  killed  a  person  with  your  car." 
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''Why,"  he  says,  "You  can't  hold  me  on  that.  I  haven't 
even  got  a  driver's  license." 

That  is  the  sum  and  substance  of  the  argument  the  de- 
fendant makes.  He  did  not  issue  these  checks  according 
to  Hoyle,  according  to  the  regulations.  So  you  can't  hold 
him  for  the  crime  with  which  he  is  charged. 

But  I  will  show  you,  as  you  will  find  upon  listening  to 
his  Honor's  instructions,  that  that  is  not  at  all  as  clear 
as  Mr.  Carr  says.  I  shall  attempt  to  show  you  that  these 
checks  were  issued  according  to  Hpyle;  that  the  defendant 
is  the  person  responsible  for  the  issuance  of  those  checks; 
that  the  defendant  did  know  that  there  was  not  sufficient 
balance  in  the  account  of  the  West  Coast  Supply  Com- 
pany to  cover  those  checks  and  that  subsequently  he  took 
the  sugar,  although  he  knew  that  it  was  bought  and  that 
it  was  delivered  upon  the  basis  of  a  check  for  which  there 
was  not  sufficient  balance. 

Before  I  go  into  that  phase  of  it,  I  should  like  to  point 
this  out:  [661] 

Mr.  Carr  has  pointed  out  to  you  what  he  says  is  some 
conflict  between  the  telegram  and  the  Executive  Order. 
There  is  no  conflict,  ladies  and  gentlemen.  That  is  none 
at  all. 

If  you  will  examine  those  two  documents,  you  will  re- 
call what  was  said  about  that.  You  will  find  that  the  Ex- 
ecutive Order  continues  the  Office  of  Price  Administration 
for  the  purpose  of  continuing  to  administer  the  rationing 
laws;  that  the  rationing  laws  did  not  end.  They  con- 
tinued in  effect.  They  were  under  the  Second  War 
Powers  Act. 

If  you  will  recall  the  telegram,  you  will  recall  that  that 
is  exactly  what  the  sugar  company  was  saying,  or  who- 
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ever  wrote  the  telegram :  "the  rationing  laws  will  continue 
in  effect." 

There  was  no  difference.  And  if  there  was  a  differ- 
ence, it  would  not  make  the  slightest  bit  of  difference  in 
this  case  because  we  are  not  charging  the  defendant  with 
understanding  or  not  understanding  a  particular  telegram. 
We  are  charging  him  with  having  acted  in  violation  of  a 
specific  law.  And  knowledge  of  the  law  is  not  material 
here.  Ignorance  of  the  law  is  no  excuse,  no  more  excuse 
today  than  it  ever  was. 

You  cannot  violate  laws  and  then  plead  as  a  complete 
defense  that  you  didn't  know  about  them. 

You  listen  to  his  Honor's  instructions.  You  will  find 
out  about  that  in  more  detail. 

Mr.  Carr  said  to  you  that  he  has  broad  shoulders  and 
you  ought  to  take  into  account  and  consider  that  his  client 
acted   [662]  after  consulting  Mr.  Carr. 

Did  he?  Mr.  Carr  told  you  that  his  client  consulted 
him  somewheres  around  July  12th.  You  will  remember 
that.  But  his  client  acted  on  July  1st.  Mr.  Carr  was  not 
consulted  until  at  least  10  days  after  his  client  committed 
these  acts.  So  how  could  his  client  have  been  guided  by 
the  advice  of  his  attorney  whom  he  did  not  see  until  10 
days  later? 

It  is  a  physical  impossibility,  and  he  simply  was  not 
guided  by  any  advice  of  Mr.  Carr.  He  did  not  see  Mr. 
Carr  until  12  days  later.  And  seeing  him  was  after  the 
act  was  complete. 

I  don't  know  what  they  discussed;  but  they  certainly 
were  not  discussing  whether  his  client  should  do  that  very 
thing  which  he  did  because  his  client  had  already  done  it. 
He  had  done  it  on  July  1st. 
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As  far  as  the  sugar  being  received,  I  think  Mr.  Carr 
himself  stated  that  all  the  sugar  was  received  before  July 
12th  and  that  his  client  did  not  see  him  until  after  July 
12th. 

How  could  his  client  be  getting  advice  as  to  the  receipt 
of  the  sugar  from  the  attorney  if  he  does  not  see  his  at- 
torney until  after  he  gets  the  sugar?  There  is  absolutely 
nothing  to  it. 

Without  going  into  all  the  other  matters  which  Mr. 
Carr  has  brought  out,  most  of  which  are  covered  by  the 
instructions  which  his  Honor  will  give  you,  there  you 
will  see  the  accurate  [663]  and  correct  and  full  state- 
ment of  the  law.  That  is  the  law  upon  which  the  Govern- 
ment relies.  That  is  the  law  that  the  Government  says 
was  violated  by  these  acts.  You  will  hear  that  statement 
from  his  Honor. 

However,  I  should  like  to  take  up  for  a  moment  just 
the  bare  outline  again  since  there  has  been  so  much  talk 
yesterday  afternoon  and  today  about  various  other  things. 
I  should  like  to  point  out  for  your  attention  again  the 
bare  outlines  of  this  case. 

First  I  want  to  state  to  you  again  that  the  Government 
is  only  charging  the  violation  which  is  contained  in  the 
counts  of  the  information.  We  are  not  charging  any 
other  violation.  If  you  find  beyond  a  reasonable  doubt 
that  the  defendant  violated  the  law  as  charged  in  these 
counts,  then  you  will  find  him  guilty. 

As  to  what  he  did  otherwise,  that  has  nothing  to  do 
with  this  case.  These  are  the  counts.  These  are  the 
counts  on  which  we  stand.  We  do  not  waiver  from  them. 
We  do  not  want  you  to  consider  anything  else  except 
these  counts  in  the  information. 
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These  counts  in  the  information,  as  Mr.  Carr  has 
pointed  out  and  as  I  have  pointed  out,  split  up  evenly 
into  two  portions.  Counts  One,  Three,  Five  and  Seven 
deal  with  the  issuance  of  ration  checks. 

Now,  we  say,  of  course,  that  these  are  ration  checks, 
although  the  defendant  says  they  are  pieces  of  paper.  We 
say  that  these  are  ration  checks,  and  these  are  the  docu- 
ments about  [664]  which  we  are  talking. 

How  much  more  time  do  I  have? 

The  Clerk:     Your  time  is  up  at  12:22. 

Mr.  Strong:  Thank  you.  So  that  counsel  deals  with 
the  check  for  600,000  pounds  issued  to  the  Union  Sugar 
Company.  That  check,  as  you  will  remember,  went 
through.  It  was  charged  against  the  account  of  the  West 
Coast  Supply  Company  at  the  bank;  and,  as  you  will  re- 
member, the  testimony  of  the  official  of  the  bank  when 
the  check  came  in,  he  called  up  Paul  Ziegler  and  pointed 
out  that  the  account  was  way  overdrawn  when  this  check 
came  in;  that  he  did  not  get  to  talk  to  Mr.  Ziegler  one 
day.  Then  he  talked  to  him  two  or  three  days  later,  and 
Mr.  Ziegler,  in  effect,  told  him  to  post  it  as  an  overdraft. 

Now,  just  diverting  for  a  minute,  if  Mr.  Ziegler  did 
not  intend  to  issue  this  check  against  the  account  of  the 
West  Coast  Supply  Company,  why  did  he  tell  the  bank  to 
post  it  as  an  overdraft  against  that  account? 

Why  did  he  not  say  to  the  bank  official,  "Why,  I  don't 
know  what  you  are  talking  about.  There  is  no  check 
issued  for  600,000  pounds  against  the  West  Coast  Supply 
Company.  You  can't  charge  any  such  check  against  that 
account." 

Did  Mr.  Ziegler  say  anything  like  that?  He  said, 
"Post  it  as  an  overdraft." 
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That,  in  substance,  is  what  he  told  him.  That  was 
what  was  done.    [665] 

This  check  relates  to  Count  One.  Count  One  charges, 
in  substance,  that  the  defendant  in  this  case  only — Paul 
Ziegler  now — "willfully  and  unlawfully  issued  and  caused 
to  be  issued     .     .     ." 

It  doesn't  only  say  that  he  issued  himself.  It  says 
".     .     .     caused  to  be  issued     .     .     ." 

Remember  that.     That  is  important. 

"...  a  sugar  ration  check  for  an  amount  larger 
than  the  balance  in  the  account  on  which  it  was  drawn, 
less  the  amount  of  outstanding  checks  drawn  on  that  ac- 
count, by  issuing  and  causing  to  be  issued  to  the  Union 
Sugar  Company     .     .     ." 

That  is  what  it  says  on  the  check,  to  the  Union  Sugar 
Company. 

"...     a  sugar  ration  check     .     .     ." 

I  say  to  you  that  this  is  a  sugar  ration  check. 

".     .     .     drawn  by  and  on  behalf  of     .     .     ." 

It  doesn't  just  only  say  "drawn  by."  It  says  "drawn 
by  and  on  behalf  of."  Then  it  goes  on  to  discuss  the 
details  of  this  check. 

You  have  heard  a  lot  of  discussion  here  as  to  who  put 
the  words  "West  Coast  Supply  Co."  on  there. 

I  say  to  you  ladies  and  gentlemen  it  doesn't  make  the 
slightest  bit  of  difference  who  put  the  words  "West  Coast 
Supply  Co."  on  any  of  those  four  checks.   [666] 

First  of  all,  Mr.  Carr  in  his  argument  treats  these  four 
checks  as  though  it  is  conclusively  established  that  they 
all  went  out  of  Paul  Ziegler's  hands  without  the  words 
"West  Coast  Supply  Co." 
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I  don't  remember  that  it  is  conclusively  established  in 
that  respect.  My  recollection  is  that  at  least  two  of  these 
witnesses  who  received  these  checks  testified  that  the  check 
arrived  exactly  as  it  appears  today — in  other  words,  with 
the  words  "West  Coast  Supply  Co."  right  on  the  face 
of  the  checks. 

Mr.  Carr:  I  submit  that  is  not  the  evidence,  and  I  ask 
your  Honor  to  ask  counsel  to  stick  to  the  evidence  be- 
cause that  is  a  very  crucial  part  of  this  case. 

The  Court:  Ladies  and  gentlemen,  you  are  the  sole 
judges  of  the  evidence  in  the  case.  The  attorneys  may 
disagree  on  its  interpretation,  but  you  alone  are  to  find  the 
facts;  and  if  you  find  that  either  side  has  misrepresented 
the  facts,  you  will  be  governed  by  your  own  recollection 
of  the  facts. 

Mr.  Strong:  You  will  remember  Mr.  NefY,  the  young 
fellow.  I  don't  remember  what  sugar  company  he  was 
with.  But  you  will  remember  he  was  the  one  who  testi- 
fied about  one  of  these  sugar  checks. 

He  testified  that  the  check  was  received  as  it  now  ap- 
pears. 

You  will  remember  Mr.  Smith.  Do  you  remember  I 
had  four  witnesses  here  in  connection  with  the  checks? 
One  was  Mr.  Leland.  One  was  Mr.  Barry.  One  was 
Mr.  Neff  and  one  was  Mr.   [667]  Smith. 

Mr.  NeiT,  as  I  recall  it — and  if  you  recall  otherwise, 
you,  of  course,  are  governed  by  your  recollection — testi- 
fied that  the  check,  as  it  now  appears  with  the  words 
"West  Coast  Supply  Co."  was  the  way  they  received  it. 
In  other  words,  it  was  on  there  when  they  got  it. 

Mr.  Smith  testified  that  the  words  ''West  Coast  Supply 
Co."  were  on  that  check  at  the  time  that  they  received  it. 
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Mr.  Barry  at  first  testified  that  the  words  were  on  it. 
Then  on  cross  examination  by  Mr.  Carr  you  will  remem- 
ber he  remembered  what  happened  more  definitely:  that 
he  called  up  Mr.  Ziegler,  told  him  he  would  have  to  return 
the  check  because  it  did  not  have  the  name  of  the  account 
and  that  after  some  conversation  Mr.  Ziegler  authorized 
the  addition  of  the  name  *'West  Coast  Supply  Company" 
on  that  check. 

Only  one  person — Mr.  Leland — testified  that  that  name 
''West  Coast  Supply  Co."  definitely  was  not  on  the  check 
and  he  did  not  know  when  it  got  on  there. 

Now,  that  is  my  recollection  of  the  testimony.  Of 
course,  Mr.  Ziegler  testified  that  on  none  of  these  checks 
was  the  name  inserted.  There  you  have  the  problem  of 
whom  you  are  going  to  believe. 

Are  you  going  to  believe  Mr.  Nefif  and  Mr.  Smith? 
Or  are  you  going  to  believe  Mr.  Ziegler?  That  is  some- 
thing entirely  within  your  province.   [668] 

Let  us  assume  for  a  moment  that  you  believe  Mr.  Zieg- 
ler. Does  that  help  him  any?  The  answer  is  No,  be- 
cause I  say  to  you,  as  I  am  sure  the  evidence  shows,  that 
the  purpose  of  issuing  these  documents  by  Mr.  Ziegler, 
with  or  without  that  name  "West  Coast  Supply  Co.", 
was  so  that  he  could  get  the  sugar  that  he  was  buying. 

He  testified  that  they  wanted  ration  checks  and  that  is 
why  he  did  it;  that  he  issued  these  papers,  but  to  him  they 
weren't  ration  checks. 

Maybe  to  him  they  were  not  ration  checks,  but  to  the 
law  they  were  ration  checks.  And  those  people  did  not 
want  to  sell  him  any  sugar  without  checks.  He  issued 
them  to  be  used  as  sugar  ration  checks  to  cover  the 
purchase  of  that  sugar. 
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He  was  not  issuing  these  for  no  purpose  at  all.  It  was 
part  of  the  transaction  to  get  sugar. 

His  Honor  will  instruct  you,  I  believe,  that  it  is  not 
necessary  for  the  defendant  to  commit  every  act  himself: 
that  if  you  believe  beyond  a  reasonable  doubt  that  he  acted 
through  an  agent  or  through  some  other  person  and  that 
that  agent  or  other  person  acted  with  the  defendant's 
knowledge  and  that  the  defendant  accepted  the  benefit  of 
that  transaction,  that  is  just  as  good  as  if  he  did  it  him- 
self. 

You  listen  for  that  instruction.  His  Honor  will  in- 
struct you  on  the  law. 

Also,  that  the  defendant  is  just  as  much  responsible 
as  if  [669]  he  did  it  himself. 

Now,  I  ask  you,  ladies  and  gentlemen,  in  all  reason,  do 
you  think  that  this  defendant  issued  these  four  docu- 
ments, not  knowing  that  that  name  "West  Coast  Supply 
Co."  had  to  be  used  in  connection  with  these  documents  to 
make  them  valid? 

Do  you  think  this  defendant  issued  these  four  docu- 
ments not  knowing  that  possibly  somebody  might  think 
it  was  an  oversight  on  his  part  and  that  he  would  insert 
that  ''West  Coast  Supply  Co."  name? 

In  two  cases  the  people  testified  flatly  that  these  docu- 
ments came  complete  with  the  name. 

In  one  case  you  will  recall  one  person,  Mr.  Barry, 
testified  that  the  defendant  specifically  authorized  them  to 
add  the  name. 

As  to  the  third  check,  the  name  got  on  there;  but  I 
submit  to  you  that  that  is  exactly  what  the  defendant  in- 
tended to  happen.  He  had  no  other  sugar  ration  account 
on  which  to  draw.  He  had  none  under  his  name.  He  had 
none  under  the  name  of  the  John  H.  Ziegler  Company. 
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The  only  account  that  the  defendant's  signature  could 
possibly  draw  any  ration  credit  out  of  on  sugar  was  the 
account  of  the  West  Coast  Supply  Company.  This  de- 
fendant had  been  dealing  with  all  these  four  sales  agents, 
these  brokers,  for  a  long  period  of  time. 

In  his  dealings  they  knew  him  as  representing  the  West 
[670]  Coast  Supply  Company.  The  sale  was  made  to  the 
West  Coast  Supply  Company. 

Do  you  think  this  defendant  did  not  know  what  he  was 
doing  when  he  left  off  the  name? 

Let  us  assume  it  is  true  what  he  says.  Do  you  think 
he  did  not  know  what  he  was  doing  when  he  left  off  that 
name?  Do  you  think  he  did  not  intend  to  have  somebody 
else  put  it  in  there? 

I  think  he  intended  exactly  what  the  evidence  demon- 
strated. Of  course,  what  I  believe  or  what  I  think  is  im- 
material here.  You  must  convince  yourself  from  the  evi- 
dence— and  the  evidence  alone — but  I  think  that  that 
evidence  demonstrates  the  entire  attitude  of  the  defendant, 
what  he  was  trying  to  do  all  the  time,  the  mere  fact  that 
he  issued  four  checks  and  deliberately  omitted  those 
words. 

You  might  sometimes  issue  one  check  and  accidentally 
omit  some  words,  but  he  did  four. 

Would  you  say  that  the  evidence  does  not  show  a  de- 
liberate scheme  on  his  part,  a  plan  on  his  part,  to  have 
the  very  things  happen  which  he  says  happened  here,  that 
somebody  entered  those  names? 

Even  if  you  believe  his  story,  it  does  not  help  him  in 
the  least. 

So  I  think  with  these  checks  in  evidence  and  with  the 
testimony  concerning  these  checks  the  Government  has 
established  [671]  Counts  One,  Three,  Five  and  Seven  for 
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each  of  these  checks;  and  each  of  these  counts  charges 
that  a  check  was  willfully  issued  for  an  amount  larger 
than  there  was  in  the  bank,  and  it  charges  that  he  issued 
or  caused  to  be  issued  a  check  drawn  "by  and  on  behalf 
of     ..." 

I  think  the  testimony  of  these  witnesses  clearly  shows 
that  in  some  instances  the  defendant  issued  these  checks 
as  they  are,  and  in  other  instances  where  he  says  he  did 
not — and  one  of  the  witnesses  said  somebody  else  added 
it — that  the  defendant  intended  that  that  name  be  added 
and  thereby  he  caused  that  check  to  be  issued  in  that  way. 

That  is  exactly  what  he  was  doing.  There  is  no  dif- 
ference than  standing  behind  somebody  and  guiding  his 
hand  while  he  signs  a  piece  of  paper.  That  is  what  the 
guider  intends  to  be  done.  That  is  why  he  has  got  his 
hand  on  the  wrist  and  he  is  moving  it  around. 

I  do  not  think  in  this  case  it  is  any  different,  even 
though  he  may  be  miles  away  from  the  one  who  adds  it. 
That  is  what  he  intended  should  be  done.  That  is  what 
I  believe  he  thereby  caused  to  be  done. 

Mr.  Carr:  At  this  time,  your  Honor,  I  am  going  to 
find  it  necessary  to  object  to  the  persistent  statement  of 
the  theory  of  the  case,  misleading  the  jury  on  the  charge 
involved  in  the  case,  so  that  I  won't  have  to  make  any 
further  objection. 

I  just  want  the  record  to  disclose  a  persistent  course 
[672]  throughout  this  argument  in  trying  to  lead  the  jury 
to  believe  about  some  charge  that  is  not  involved  in  the 
case. 

The  Court:  Ladies  and  gentlemen,  you  are  the  sole 
judges  of  the  facts  in  the  case.  Attorneys  may  disagree 
as  to  their  interpretation,  but  you  are  the  sole  judges  of 
the  facts. 
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While  a  United  States  Judge  may  comment  on  the  facts 
properly,  I  have  not  done  so  and  shall  not  comment  on 
them.  That  is  why  you  were  brought  here  as  jurors,  and 
I  am  sure  that  you  will  go  over  the  evidence  carefully  and 
determine  what  are  the  facts. 

Proceed. 

Mr.  Strong:  Again  I  want  to  tell  you,  as  I  have  said 
before,  I  am  only  asking  you  to  look  to  the  information 
and  to  be  guided  by  what  it  charges.  I  am  talking  about 
no  other  ofifense.  I  have  no  intention  of  talking  about 
any  other  offense.  These  are  the  only  offenses  I  am  talk- 
ing about,  the  ones  in  the  information. 

Counts  One,  Three,  Five  and  Seven  of  the  information 
charge  that  the  defendant  issued  and  caused  to  be  issued 
— those  are  the  words — willfully  issued  and  caused  to  be 
issued  a  sugar  ration  check  for  an  amount  larger  than  the 
balance  in  the  account  on  which  it  was  drawn,  less  the 
amount  of  outstanding  checks  drawn  on  that  account,  by 
issuing  and  causing  to  be  issued,  in  the  first  count,  to  the 
Union  Sugar  Company  a  sugar  ration  check  drawn  by 
and  on  behalf  of  the  defendant  for  600,000  pounds. 

Count  Three  of  the  information  has  the  same  language, 
the  same  words,  except  that  it  is  a  different  check.  It  is 
a  check  for  30,000  pounds  to  the  Spreckels  Sugar  Com- 
pany, 30,000  pounds. 

Count  Five  of  the  information  has  the  same  words, 
only  a  different  check,  660,000  pounds  to  the  Holly  Sugar 
Company, 

And  Count  Seven  of  the  information  has  the  same 
words  as  the  other  four,  only  it  deals  with  the  check  for 
80,000  pounds  to  the  C.  &  H.  Sugar  Company.  This  is 
the  check  (indicating). 
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You  will  remember,  ladies  and  gentlemen,  that  the  de- 
fendant testified  that  he  paid  for  the  sugar;  that  he  paid 
for  it  by  check.  And  the  checks  are  in  evidence.  The 
checks  of  the  John  H.  Ziegler  Company  are  in  evidence. 

As  to  four  of  these  checks  they  are  issued  directly  to 
the  sellers  of  the  sugar.  You  will  find  in  the  upper  left- 
hand  corner  it  says  "In  payment  of  the  following — Date 
— Items — Amount"  and  stamped  in  "West  Coast  Supply 
Co." 

I  say  to  you  ladies  and  gentlemen  again  that  I  am  not 
interested  in  how  the  defendant  and  his  brothers  worked 
their  internal  operations.  That  has  nothing  to  do  with 
this  charge. 

The  charges  are  of  two  types:  the  issuance  of  the 
checks  and  the  receipt  of  the  sugar. 

The  issuance  of  the  checks  is  simple  in  itself.  The 
receipt  of  the  sugar:  the  defendant  admitted  that  the 
John  H.  Ziegler  Company  has  the  sugar  and  that  he  is 
a  partner.  [674] 

Well,  let  us  see  Count  Two. 

Count  Two  charges  that  the  defendant  willfully  and 
unlawfully  received  a  rationed  commodity,  380,000  pounds 
of  sugar,  from  the  Union  Sugar  Company  in  exchange 
for  a  ration  document,  to-wit,  a  sugar  ration  check  drawn 
by  or  on  behalf  of  the  defendant.  That  is  the  same  check 
we  are  talking  about  in  count  one,  I  believe. 

He  admits  that  he  got  the  sugar.  There  is  no  question 
as  to  the  fact  that  there  was  not  enough  balance  in  the 
account  to  cover  it.  So  the  whole  thing  relates  to  this 
"West  Coast  Supply  Company" :  who  put  it  on  ? 

Whether  the  defendant  caused  it  to  be  put  on  or  put  it 
on  himself,  that  is,  as  I  said  when  I  told  you  that  little 
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story,  the  same  as  the  man  who  got  out  of  the  car  and 
says,  ''you  can't  arrest  me  for  running  somebody  down 
because  I  haven't  even  got  a  license  to  drive." 

Count  Four  deals  with  sugar  received  in  exchange  for 
the  30,000-pound  check.    He  admits  that  he  got  the  sugar. 

Count  Six  deals  with  660,000  pounds  in  return  for  that 
660,000-pound  check. 

Count  Seven  deals  with  the  80,000  pounds. 

What  do  we  have  in  this  case  really  as  far  as  the  facts 
are  concerned?  Checks  were  issued.  There  was  not 
enough  balance  for  any  of  those  checks.  Sugar  was  re- 
ceived on  the  basis  of  those  checks.  [675] 

If  there  was  not  enough  balance  and  the  defendant 
unlawfully  issued  these  checks,  willfully  did  so;  if  he 
knew  that  there  was  not  enough  balance,  then  when  he 
took  that  sugar  he  took  it  knowing  it  was  in  exchange 
for  a  ration  check  which  had   insufficient  balance. 

I  think  the  Government's  case  is  completely  proved. 
I  don't  think  there  is  any  question  as  to  that  on  these 
facts. 

The  only  point  that  remains  that  I  think  I  ought  to 
talk  about  to  you  for  a  minute  is  this  question  of  willful- 
ness. 

Oh,  yes.  I  forgot  to  bring  out  this  time  as  I  did 
last  time  that  the  defendant  was  one  of  the  authorized 
signatures. 

When  you  listen  to  the  instructions  on  who  is  a  "deposi- 
tor," about  which  Mr.  Carr  told  you,  you  will  find  out 
that  a  person  who  is  acting  as  an  agent  for  a  person 
who  has  an  account  is  also  regarded  as  a  depositor.  You 
listen  to  those  instructions. 
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Certainly  Mr.  Ziegler  has  an  authorized  signature  on 
that  account  was  clearly  an  agent  if  he  was  not  a  prin- 
cipal. There  is  not  problem  as  to  the  depositors  or  any- 
thing else  in  this  case  so  far  as  I  can  see. 

Now,  the  one  thing  that  I  want  to  talk  to  you  about  for 
a  minute  is  this  business  of  willfulness. 

Ignorance  of  the  law  is  no  excuse.  Whether  you  know 
about  the  existence  of  the  law  or  you  don't  know  about 
the  existence  of  the  law,  if  you  willfully  commit  the  act 
which  is  in  violation  of  the  law,  you  have  violated  the  law 
as  charged.  [676]  The  mere  fact  that  you  did  not  know 
what  the  law  said  is  immaterial.  His  Honor  will  in- 
struct you  on  that.  His  Honor  will  give  you  a  definition 
of  what  "willfully"  means.  You  listen  to  that  because 
that  is  the  law  that  will  govern  you.  Mistake  as  to  what 
the  law  is  is  no  excuse  either.  Everybody  is  presumed 
to  know  the  law,  and  except  insofar  as  requiring  that  he 
act  wilfully  in  the  specific  thing  he  did,  which  definition 
you  will  get,  there  is  no  requirement  that  he  actually 
read  that  Executive  Order,  none  whatsoever.  That 
Executive  Order  and  the  rationing  laws  and  the  ration- 
ing regulations,  as  his  Honor  will  tell  you,  were  in 
effect  at  all  times  material  to  this  case.  Rationing  was 
in  effect,  and  the  regulations  governing  rationing,  as  his 
Honor  will  tell  you,  were  at  all  times  in  effect,  at  all  times 
material  in  this  case.  There  is  not  any  problem  as  to  the 
law.  But  as  to  whether  he  acted  willfully,  whether  he 
did  this  in  such  a  way  that  it  simply  is  not  an  uncon- 
scious act  on  his  part,  well,  he  certainly  wrote  his  name 
when  he  wrote  out  these  checks.  There  is  no  question 
as  to  that.  He  was  not  asleep  when  he  did  that,  and  he 
certainly  bought  the  sugar.     He  was  acting  consciously 
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and  deliberately  when  he  did  that  and  I  think,  as  I  have 
pointed  out,  the  evidence  shows  that  he  certainly  intended 
these  checks  to  be  used  for  that  sugar  and  he  certainly 
intended  these  checks  to  be  used  as  ration  checks. 

In  some  instances  if  you  consult  an  attorney  before 
you  do  [677]  anything,  that  is  one  of  the  factors  to 
be  considered  as  to  whether  you  acted  willfully.  But  in 
this  case  it  has  nothing  to  do  with  it,  because  he  did  not 
consult  the  attorney  until  12  days  after  he  issued  the 
checks. 

How  could  his  attorney's  advice  have  had  any  effect 
on  his  original  issuance  of  the  checks? 

It  seems  to  me,  ladies  and  gentlemen,  that  you  do  not 
have  very  many  questions  to  decide  in  this  case  because 
the  evidence  is  rather  clear. 

Again  I  repeat  to  you  what  I  said  at  the  outset.  I 
am  interested  in  putting  the  truth  before  you.  You  have 
heard  some  conflicting  evidence,  and  you  have  heard  some 
evidence  that  is  not  conflicting.  You  have  had  an  oppor- 
tunity to  analyze  the  witnesses,  and  you  have  heard  about 
the  way  the  defendant  acted  on  various  other  occasions 
in  connection  with  the  issuance,  the  sending  of  docu- 
ments to  the  Government  agency  involved. 

If  you  feel  that  the  defendant  did  not  act  in  the  way 
charged  in  the  information,  you  should  acquit  him. 

If,  on  the  other  hand,  you  feel  that  the  defendant 
acted  as  charged,  that  he  did  it  willfully  and  deliberately 
and  intendedly;  that  he  did  it  for  the  purpose  of  getting 
sugar,  as  the  Government  charges  and  as  I  have  tried 
to  point  out  to  you,  then  you  should  convict  him. 

Your  duty  is  equally  clear  in  either  respect.  I  thank 
you.    [678] 
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The  Court:  Ladies  and  gentlemen  of  the  jury,  it  is 
now  six  minutes  past  12:00.  I  deem  it  better  to  give 
you  the  instructions  after  the  recess. 

You  will  not  discuss  the  matter  among  yourselves  or 
permit  anyone  to  discuss  it  in  your  presence.  Do  not 
form  or  express  any  opinion  as  to  the  merits  of  this 
controversy  until  it  is  finally  submitted  to  you  under 
the  instructions  of  the  court. 

We  will  now  take  a  recess  until  2:00  o'clock. 

(Whereupon,  at  12:06  o'clock  p.  m.  a  recess  was  taken 
until  2:00  o'clock  p.  m.  of  the  same  day.)   [679] 

Los  Angeles,  California,  Tuesday,  February  11,  1947 
2:00  P.M. 

The  Court:     Mr.   Cross,  call  the  calendar. 

The  Clerk:  Yes,  your  Honor.  No.  19,106  criminal, 
United  States  v.   Paul  J.  Ziegler  for  further  jury  trial. 

Mr.  Strong:     Ready  for  the  Government. 

Mr.   Carr:     The  defendant  is  ready. 

The  Court:     Stipulate  the  jury  is  present,  gentlemen? 

Mr.  Strong:     So  stipulate. 

Mr.  Carr:     So  stipulated. 

The  Court:     Stipulate  the  defendant  is  in  court? 

Mr.  Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 


United  States  of  America  617 

COURT'S   INSTRUCTIONS   TO   THE  JURY 

The  Court:  Members  of  the  jury,  it  becomes  my  duty 
as  judge  to  instruct  you  in  the  law  that  appHes  to  this 
case,  and  it  is  your  duty  as  jurors  to  follow  the  law 
as  I  shall  state  it  to  you. 

On  the  other  hand,  it  is  your  exclusive  province  to  de- 
termine the  facts  in  the  case  and  to  consider  the  evidence 
for  that  purpose. 

The  United  States  Attorney  has  filed  an  information  in 
this  case  in  this  court  on  December  31,  1946,  United 
States  of  American,  plaintiff,  versus  the  West  Coast 
Supply  Company,  [680]  a  partnership,  and  Paul  J.  Zieg- 
ler. 

The  United  States  Attorney  charges: 

"Count  One:  On  or  about  July  1,  1946,  in  Los  An- 
geles County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendants,  West 
Coast  Supply  Company,  a  partnership,  and  Paul  J.  Zieg- 
ler,  willfully  and  unlawfully  performed  acts  prohibited  by 
Section  15.7  (d)  of  Third  Revised  Ration  Order  No. 
3,  in  that  said  defendants  did  willfully  and  unlawfully 
issue  and  cause  to  be  issued  a  sugar  ration  check  for 
an  amount  larger  than  the  balance  in  the  account  on 
which  it  was  drawn,  less  the  amount  of  outstanding 
checks  drawn  on  that  account,  by  issuing  and  causing  to 
be  issued  to  the  Union  Sugar  Company  a  sugar  ration 
check  drawn  by  and  on  behalf  of  the  said  West  Coast 
Supply  Company  and  Paul  J.  Ziegler  in  the  amount  of 
Six  Hundred  Thousand  (600,000)  pounds  of  sugar,  on 
the  Union   Bank  and  Trust   Company  of   Los   Angeles, 


618  Paul  J.  Ziegler  vs. 

when  the  West  Coast  Supply  Company  had  a  balance  in 
its  accounts  at  said  bank  in  an  amount  insufficient  to 
cover  the  amount  of  said  check. 

"Count  Two:  From  on  or  about  July  3,  1946,  to  on 
or  about  August  17,  1946,  in  Los  Angeles  County,  Cali- 
fornia, within  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  defendants.  West  Coast  Supply  Com- 
pany, a  partnership,  and  Paul  J.  Ziegler,  willfully  and 
[681]  unlawfully  performed  an  act  provided  by  Sec- 
tion 2.9  of  General  Ration  Order  No.  8,  in  that  said 
defendants  did  wilfully  and  unlawfully  receive  a  rationed 
commodity.  Three  Hundred  and  eighty  Thousand  (380,- 
000)  pounds  of  sugar  from  the  Union  Sugar  Company, 
in  exchange  for  a  ration  document,  to  wit,  a  sugar  ration 
check  drown  by  and  on  behalf  of  the  said  West  Coast 
Supply  Company  and  Paul  J.  Ziegler  in  the  amount 
of  Six  Hundred  Thousand  (600,000)  pounds  of  sugar, 
on  the  Union  Bank  and  Trust  Company  of  Los  Angeles, 
dated  July  1,  1946,  and  issued  by  the  defendants,  when 
said  defendants  knew  and  had  reason  to  believe  that  the 
said  ration  document  was  not  validly  issued  because  the 
said  West  Coast  Supply  Company  did  not  have  a  sugar 
ration  bank  account  in  said  bank  with  a  balance  therein 
sufficient  to  cover  the  amount  of  said  check. 

"Count  Three:  On  or  about  July  1,  1946,  in  Los 
Angeles  County,  California,  within  the  Central  Division 
of  the  Southern  District  of  California,  defendants.  West 
Coast  Supply  Company,  a  partnership,  and  Paul  J.  Zieg- 
ler, wilfully  and  unlawfully  performed  acts  prohibited 
by  Section  15.7  (d)  of  Third  Revised  Ration  Order  No. 
3,  in  that  said  defendants  did  wilfully  and  unlawfully 
issue  and  cause  to  be  issued  a  sugar  ration  check  for  an 
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amount  larger  than  the  balance  in  the  account  on  which 
it  was  drawn,  less  the  amount  of  issuing  and  causing  to 
be  issued  to  the  Spreckels  Sugar  Company  a  sugar  ration 
check  drawn  by  and  on  behalf  of  the  said  West  Coast 
Supply  Company  and  Paul  J.  Ziegler  in  the  amount  of 
Thirty  Thousand  (30,000)  pounds  of  sugar,  on  the  Union 
Bank  and  Trust  Company  of  Los  Angeles,  when  the  West 
Coast  Supply  Company  had  a  balance  in  its  accounts  at 
said  bank  in  an  amount  insufficient  to  cover  the  amount 
of  said  check. 

"Count  Five:  On  or  about  July  1,  1946,  in  Los  An- 
geles County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendants,  West 
Coast  Supply  Company,  a  partnership,  and  Paul  J.  Zieg- 
ler, wilfully  and  unlawfully  performed  acts  prohibited  by 
Section  15.7  (d)  of  Third  Revised  Ration  Order  No.  3, 
in  that  said  defendants  did  wilfully  and  unlawfully  issue 
and  cause  to  be  issued  a  sugar  ration  check  for  an  amount 
larger  than  the  balance  in  the  account  on  which  it  was 
drawn,  less  the  amount  of  outstanding  checks  drawn  on 
that  account,  by  issuing  and  causing  to  be  issued  to  the 
Holly  Sugar  Company  a  sugar  ration  check  drawn  by 
and  on  behalf  of  the  said  West  Coast  Supply  Company 
and  Paul  J.  Ziegler  in  the  amount  of  Six  Hundred  and 
Sixty  Thousand  (660,000)  pounds  of  sugar,  on  the  Union 
Bank  and  Trust  Company  of  Los  Angeles,  when  the  West 
Coast  Supply  [683]  Company  had  a  balance  in  its  ac- 
counts at  said  bank  in  an  amount  insufficient  to  cover 
the  amount  of  said  check. 

"Count  Six:  From  on  or  about  July  1,  1946,  to  on 
or  about  August  30,  1946,  in  Los  Angeles  County,  Cali- 
fornia, within  the  Central  Division  of  the  Southern  dis- 
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trict  of  California,  defendants,  West  Coast  Supply  Com- 
pany, a  partnership,  and  Paul  J.  Ziegler,  wilfully  and 
unlawfully  performed  an  act  prohibited  by  Section  2.9  of 
General  Ration  Order  No.  8,  in  that  said  defendants  did 
wilfully  and  unlawfully  receive  a  rationed  commodity.  Six 
Hundred  and  Sixty  Thousand  (660,000)  pounds  of  sugar 
from  the  Holly  Sugar  Company,  in  exchange  for  a  ration 
document,  to  wit,  a  sugar  ration  check  drawn  by  and  on 
behalf  of  the  said  West  Coast  Supply  Company  and  Paul 
J.  Ziegler  in  the  amount  of  Six  Hundred  and  Sixty 
Thousand  (660,000)  pounds  of  sugar  on  the  Union  Bank 
and  Trust  Company  of  Los  Angeles,  dated  July  1,  1946, 
and  issued  by  the  defendants,  when  said  defendants  knew 
and  had  reason  to  believe  that  the  said  ration  document 
was  not  validly  issued  because  the  said  West  Coast  Sup- 
ply Company  did  not  have  a  sugar  ration  bank  account  in 
said  bank  with  a  balance  therein  sufficient  to  cover  the 
amount  of  said  check. 

"Count  Seven:  On  or  about  July  1,  1946,  in  Los  An- 
geles County,  California,  within  the  Central  Divis- 
ion [684]  of  the  Southern  District  of  California,  defen- 
dants. West  Coast  Supply  Company,  a  partnership,  and 
Paul  J.  Ziegler,  wilfully  and  unlawfully  performed  acts 
prohibited  by  Section  15.7  (d)  of  Third  Revised  Ration 
Order  No.  3,  in  that  said  defendants  did  wilfully  and  un- 
lawfully issue  and  cause  to  be  issued  a  sugar  ration  check 
for  an  amount  larger  than  the  balance  in  the  account  on 
which  it  was  drawn,  less  the  amount  of  outstanding 
checks  drawn  on  that  account,  by  issuing  and  causing  to 
be  issued  to  the  C  &  H  Sugar  Company  a  sugar  ration 
check  drawn  by  and  on  behalf  of  the  said  West  Coast 
Supply  Company  and  Paul  J.  Ziegler  in  the  amount  of 
Eighty  Thousand  (80,000)  pounds  of  sugar,  on  the  Union 
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Bank  and  Trust  Company  of  Los  Angeles,  when  the 
West  Coast  Supply  Company  had  a  balance  in  its  accounts 
at  said  bank  in  an  amount  insufficient  to  cover  the  amount 
of  said  check. 

"Count  Eight:  On  or  about  July  5,  1946,  in  Los  An- 
geles County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendants,  West 
Coast  Supply  Company,  a  partnership,  and  Paul  J.  Zieg- 
ler,  wilfully  and  unlawfully  performed  an  act  prohibited 
by  Section  2.19  of  General  Ration  Order  No.  8,  in  that 
said  defendants  did  wilfully  and  unlawfully  receive  a  ra- 
tioned commodity,  Eighty  Thousand  (80,000)  [685] 
pounds  of  sugar  from  the  C.  &  H  Sugar  Company,  in  ex- 
change for  a  ration  document,  to  wit,  a  sugar  ration  check 
drawn  by  and  on  behalf  of  the  said  West  Coast  Supply 
Company  and  Paul  J.  Ziegler  iri  the  amount  of  Eighty 
Thousand  (80,000)  pounds  of  sugar,  on  the  Union  Bank 
and  Trust  Company  of  Los  Angeles,  dated  July  1,  1946, 
and  issued  by  the  defendants,  when  said  defendants  knew 
and  had  reason  to  believe  that  the  said  ration  document 
was  not  validly  issued  because  the  said  West  Coast  Supply 
Company  did  not  have  a  sugar  ration  bank  account  in 
said  bank  with  a  balance  therein  sufficient  to  cover  the 
amount  of  said  check." 

To  each  of  these  counts  the  defendant  has  pleaded  not 
guilty,  and  that  puts  on  to  the  Government  proof  of  every 
material  allegation  of  those  counts  that  they  must  prove 
beyond  a  reasonable  doubt. 

By  the  filing  of  this  information  no  presumption  what- 
ever arises  to  indicate  that  the  defendant  is  guilty  or  that 
he  has  any  connection  or  responsibility  for  the  acts 
charged  against  him. 


622  Paul  J.  Ziegler  vs. 

A  defendant  is  presumed  to  be  innocent  at  all  stages 
of  the  proceedings  until  the  evidence  introduced  on  be- 
half of  the  Government  shows  him  to  be  guilty  beyond  a 
reasonable  doubt. 

The  burden  is  not  upon  the  defendant  to  establish 
his  [686]  innocence,  and  this  rule  applies  to  every  material 
element  of  the  offense.  Mere  suspicion  or  mere  probability 
will  not  authorize  a  conviction.  A  reasonable  doubt  is 
such  doubt  as  you  may  have  in  your  minds  when,  after 
fairly  and  impartially  considering  all  of  the  evidence,  you 
do  not  feel  satisfied  to  a  moral  certainty  of  the  defendant's 
guilt. 

In  order  that  the  evidence  submitted  shall  afford  proof 
beyond  a  reasonable  doubt,  it  must  be  such  as  you  would 
be  willing  to  act  upon  in  the  most  important  and  vital 
matters  relating  to  your  own  affairs. 

Reasonable  doubt  is  not  a  mere  possible  or  imaginary 
doubt  or  a  bare  conjecture,  for  it  is  difficult  to  prove  a 
thing  to  an  absolute  certainty. 

You  are  to  consider  the  strong  probabilities  of  the  case. 
A  conviction  is  justified  only  when  such  probabilities  ex- 
clude all  reasonable  doubt  as  the  same  has  been  defined  to 
you. 

Without  it  being  re-stated  or  repeated,  you  are  to  under- 
stand that  the  requirement  that  a  defendant's  guilt  is 
shown  beyond  a  reasonable  doubt  is  to  be  considered  in 
connection  with  and  as  accompanying  all  of  the  instruc- 
tions that  are  given  to  you. 

The  Second  War  Powers  Act  of  1942,  as  it  applies  dur- 
ing the  period  involved  in  this  case,  provides  in  part  as 
follows : 

"*  *  *  Whenever  the  President  is  satisfied  that 
the    fulfillment    of    requirements     for    the    defense    of 
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the  [686]  United  States  will  result  in  a  shortage  in  the 
supply  of  any  material  or  of  any  facilities  for  defense  or 
for  private  account  or  for  export,  the  President  may  al- 
locate such  material  or  facilities  in  such  manner,  upon 
such  conditions  and  to  such  extent  as  he  shall  deem  neces- 
sary or  appropriate  in  the  public  interest  and  to  promote 
the  national  defense." 

The  Act  also  provides  that: 

"Any  person  who  willfully  fails  to  perform  any  act 
required  by,  any  provision  of  this  subsection  (a)  or  any 
rule,  regulation,  or  order  thereunder,  whether  heretofore 
or   hereafter    issued,    shall   be   guilty   of    a   misdemeanor 

The  Second  War  Powers  Act,  as  applicable  in  this  case, 
also  provides  that: 

"The  President  may  exercise  any  power,  authority, 
or  discretion  conferred  on  him  by  this  subsection  (a), 
through  such  department,  agency,  or  officer  of  the  Gov- 
ernment as  he  may  direct  and  in  conformity  with  any 
rules   or    regulations    which   he   may   prescribe     .     .     ." 

I  now  instruct  you  that  at  all  times  material  to  this 
case,  the  Office  of  Price  Administration  was  the  agency 
which  was  given  the  power  to  ration  sugar  and  to  pre- 
scribe regulations  as  to  such  rationing,  and  that  it  did 
do  so. 

The  said  Second  War  Powers  Act  of  1942  is  thus  the 
law,  [687]  authorizing  the  rationing  of  various  com- 
modities, including  sugar.  This  law  was  adopted  by  the 
Congress  of  the  United  States  pursuant  to  authority 
given  to  Congress  by  the  Constitution.  You  are  not  to  be 
concerned  with  the  wisdom  or  unwisdom  of  this  Act  or 
the  Executive  Orders  or  Regulations  thereunder,  or  the 
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general  theory  or  policy  of  rationing.  They  are  the  law 
of  the  land  and  you  must  be  governed  by  them  in  the 
determination  of  this  case. 

Among  the  Rationing  Regulations  promulgated  under 
the  authority  of  the  said  Second  War  Powers  Act  of  1942 
is  General  Ration  Order  No.  8  and  3rd  Revised  Ration 
Order  No.  3.  I  now  instruct  you  that  these  ration  orders 
were  in  effect  on  all  dates  material  to  this  case.  The  ter- 
mination on  July  1,  1946,  of  the  Emergency  Price  Con- 
trol Act  of  1942  had  no  effect  upon  sugar  rationing,  since 
sugar  rationing  was  in  effect  under  the  Second  War 
Powers  Act,  which  did  not  terminate. 

I  further  instruct  you  that  on  June  30,  1946,  the  Presi- 
dent of  the  United  States  issued  an  Executive  Order  by 
which  he  continued  in  effect  the  Office  of  Price  Admin- 
istration as  the  enforcement  agent  for  that  purpose.  This 
the  President  had  the  right  to  do. 

Sec.  2.9:  ".  .  .  No  person  shall  .  .  .  receive 
any  rationed  commodity  in  exchange  for  a  ration  docu- 
ment if  he  knows  or  has  reason  to  believe  that  the  ration 
document  was  not  validly  issued  or  that  it  was  not  [688] 
acquired  in  accordance  with  a  ration  order  by  the  person 
tendering  it." 

By  "evidence"  is  meant  sugar  ration  checks,  coupons  or 
stamps. 

Definitions :  ''  'Check'  means  a  sugar  ration  check,  in 
the  form  prescribed  by  the  Office  of  Price  Administration, 
drawn  by  a  depositor  against  his  account  and  made  pay- 
able to  the  account  of  a  named  person." 

I  charge  you  that  "alteration"  means  a  change  in  the 
terms  of  a  written  instrument  by  a  party  entitled  there- 
under, without  the  consent  of  the  other  party,  by  which 
its  meaning  or  language  is  changed. 
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"Ration  credits"  means  the  credits  in  an  account  re- 
flecting- deposits  of  stamps,  coupons  or  checks. 

You  are  instructed  that  the  evidence  adduced  at  the 
trial  was  insufficient  to  prove  the  defendant,  Paul  J.  Zieg- 
ler,  was  at  any  of  the  times  mentioned  in  any  or  all  counts 
of  the  information  a  partner  of  the  West  Coast  Supply 
Company.  You  will  accordingly  find,  therefore,  that  Paul 
J.  Ziegler  was  not  at  any  of  the  times  mentioned  in  the 
information  a  partner  of  the  said  West  Coast  Supply 
Company, 

In  each  count  of  the  information,  defendants  are  alleged 
to  have  willfully  and  unlawfully  done  the  acts  and  things 
of  which  they  are  accused.  In  this  connection  you  are 
instructed  [689]  that  there  is  a  very  real  and  vital  differ- 
ence between  simply  doing  an  act  and  doing  the  act 
willfully. 

In  the  first  case  no  intent  is  involved,  while  in  the 
second  case  of  willfully  doing  the  act  the  element  of  guilty 
knowledge  and  specific  intent  to  do  that  which  the  law 
denounces  are  involved  and  constitutes  the  gist  of  the 
offense. 

You  are  instructed  that  under  the  statute  involved  in 
this  proceeding  it  is  necessary,  in  order  to  find  the  de- 
fendant guilty,  that  you  find  he  violated  the  law  willfully. 

The  word  "willfully"  as  used  in  the  information  means 
an  intentional,  conscious  doing  of  the  act  prohibited;  that 
is,  intending  the  result  which  actually  comes  to  pass,  with- 
out regard  or  believing  it  is  lawful  or,  in  other  words, 
marked  by  careless  disregard  as  to  whether  or  not  one  has 
the  right  so  to  act. 

To  express  it  in  another  way,  it  means  purposely  or 
obstinately,  or  designed  to  describe  the  attitude  of  a  per- 
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son  who,  having  a  free  will  or  choice,  either  intentionally 
disregards  the  law  or  is  plainly  indifferent  to  its  require- 
ments. 

You  should  not  be  influenced  in  reaching  your  verdict 
in  this  case  solely  by  reason  of  the  amount  of  sugar  in- 
volved, for  you  must,  in  order  to  convict  a  defendant  of 
any  count  of  the  information,  find  that  each  and  every 
material  allegation  thereof  has  been  proved  beyond  a 
reasonable  doubt. 

You  are  instructed  that,  if  you  find  from  the  evidence 
that  [690]  at  the  time  any  or  all  of  the  sugar  ration 
checks  alleged  in  Counts  One,  Three,  Five  and  Seven  of 
the  information  were  issued,  there  were  sufficient  ration 
credits  available  in  any  or  all  of  the  accounts  of  the  West 
Coast  Supply  Company  in  the  Union  Bank  and  Trust 
Company  to  cover  said  sugar  ration  check  or  checks,  then 
you  must  acquit  the  defendant,  Paul  J.  Ziegler,  on  the 
counts  relating  to  said  checks. 

The  law  does  not  require  that  the  defendant  have  actual 
knowledge  of  the  provisions  of  the  Second  War  Powers 
Act  of  1942,  of  General  Ration  Order  No.  8,  or  the  Third 
Revised  Ration  Order  No.  3,  governing  the  rationing  of 
sugar.  All  persons,  including  those  who  use  or  deal  in 
sugar,  are  charged  by  law  with  notice  of  the  statute  and 
ration  orders  and  their  contents  because  of  publication  in 
the  Federal  Register,  a  daily  official  Government  publica- 
tion which  is  available  to  all  persons. 

The  statute  which  makes  the  mere  publication  of  a  law 
or  regulation  in  the  Federal  Register  constructive  notice 
of  its  contents  to  every  person  also  contains  a  provision 
to  the  effect  that  such  publication  of  a  document  creates 
a  rebuttable  presumption  that  the  document  was  duly  is- 
sued, prescribed,  promulgated,  filed. 
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The  information  upon  which  the  defendants  are  being 
tried  contains  eight  counts.  Counts  One,  Three,  Five  and 
Seven  thereof  charge  the  defendants  with  having  willfully 
and  [691]  unlawfully  issued  and  caused  to  be  issued  a 
sugar  ration  check,  each  for  an  amount  larger  than  the 
balance  in  the  account  on  which  it  was  drawn,  less  the 
amount  of  outstanding  checks  drawn  on  that  account,  by 
issuing  or  causing  to  be  issued  a  sugar  ration  check  drawn 
by  and  on  behalf  of  said  West  Coast  Supply  Company 
and  Paul  J.  Ziegler  when  the  West  Coast  Supply  Com- 
pany had  a  balance  in  its  account  in  an  amount  insufficient 
to  cover  the  amount  of  each  of  said  checks.  The  amount 
of  the  check  in  Count  One  is  600,000  pounds  of  sugar; 
in  Count  Three,  30,000  pounds  of  sugar;  in  Count  Five, 
660,000  pounds  of  sugar;  and  in  Count  Seven,  80,000 
pounds  of  sugar. 

The  Government  is  required  to  prove  each  and  every 
material  allegation  of  each  count  of  the  information  be- 
yond a  reasonable  doubt.  Unless  every  material  allega- 
tion of  the  charge  is  proved  against  the  defendant,  you 
must  acquit  the  defendant. 

Counts  Two,  Four,  Six  and  Eight  charge  that  defen- 
dants willfully  and  unlawfully  received  a  rationed  com- 
modity, to-wit,  sugar,  in  exchange  for  a  sugar  ration 
check  drawn  by  and  on  behalf  of  the  West  Coast  Supply 
Company  and  Paul  J.  Ziegler  on  the  Union  Bank  and 
Trust  Company  of  Los  Angeles  and  issued  by  the  de- 
fendants when  the  said  defendants  knew  and  had  reason 
to  believe  that  the  check  was  not  validly  issued  because  the 
West  Coast  Supply  Company  did  not  have  a  sugar  ration 
bank  account  in  said  bank  with  a  balance  sufficient  to  cover 
the  amount  of  the  check.  [692] 
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Count  Two  charges  the  receipt  of  380,000  pounds  of 
sugar;  Count  Four,  30,000  pounds  of  sugar;  Count  Six, 
660,000  pounds  of  sugar;  Count  Eight,  80,000  pounds 
of  sugar. 

The  Government  is  required  to  prove  each  and  every 
material  allegation  of  each  count  of  the  information  be- 
yond a  reasonable  doubt.  Unless  every  material  allega- 
tion of  the  charge  is  proved  against  the  defendant,  you 
must  acquit  the  defendant  on  that  count. 

Paragraph  15  of  Section  24.1  of  Third  Revised  Ration 
Order  No.  3  provides: 

"  'Issue'  when  used  with  respect  to  a  check,  means  the 
delivery  of  a  completed  check  to  the  person  to  whose 
account  the  check  is  made  payable." 

Paragraph  8  of  the  same  section  provides: 
"  'Delivery'  means  the  transfer  or  physical  possession 
or  the  transfer  of  a  document  of  title." 

Paragraph  16  of  the  same  section  provides  in  part  that: 
"  'Person'  means  any  individual,  partnership,  corpora- 
tion,  association,   or   other   organized   group  of  persons 
.     .     .     or  any  agency  thereof     .     .     ." 

If  you  believe  beyond  a  reasonable  doubt  that  the  de- 
fendant acted  by  or  through  an  agent,  employee  or  other 
person  and  that  such  agent,  employee  or  other  person 
acted  with  the  knowledge  of  the  defendant,  and  that  the 
defendant  knowingly  accepted  the  benefit  of  his  agent, 
employee  or  other  person's  [693]  act,  you  will  hold  the 
defendant  to  be  responsible  as  if  he  had  personally  done 
the  act  which  was  performed  by  his  agent,  or  employee, 
or  other  person. 

"Whoever  directly  commits  any  act  constituting  an 
offense  defined  in  any  law  of  the  United  States,  or  aids, 
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abets,  counsels,  commands,  induces  or  procures  its  com- 
mission, is  a  principal." 

No  personal  feeling  or  prejudice  must  be  allowed  in 
any  manner  to  influence  or  direct  you  in  connection  with 
any  issue  in  this  information.  It  is  of  no  consequence 
whether  you  may  or  may  not  approve  of  the  appearance, 
conduct  or  general  bearing  of  the  defendant.  If,  in  your 
opinion,  having  heard  all  the  testimony,  you  are  not  able 
to  say  that  after  a  full  and  fair  comparison  of  the  evi- 
dence that  you  believe  that  the  defendant  is  guilty  to  a 
moral  certainty  and  beyond  a  reasonable  doubt,  you  are  in- 
structed and  directed  to  return  a  verdict  of  not  guilty. 

I  instruct  you  that  if  the  defendant,  Paul  J.  Ziegler, 
honestly  and  in  good  faith  sought  the  advice  of  a  lawyer 
as  to  what  he  might  lawfully  do  in  the  matter  involved 
in  this  action  and  fully  and  honestly  laid  all  of  the  facts 
before  his  counsel,  and  in  good  faith  and  honesty  follow- 
ed that  advice,  relying  upon  it  and  believing  it  to  be  cor- 
rect, but  only  intended  that  his  acts  should  be  lawful,  he 
could  not  be  found  guilty  of  this  offense  which  involves 
willful  and  unlawful  [694]  intent,  even  if  such  advice 
were  an  inaccurate  construction  of  the  law.  But,  on  the 
other  hand,  no  man  can  willfully  and  knowingly  violate 
the  law  and  excuse  himself  from  the  consequences  thereof 
by  pleading  that  he  followed  the  advice  of  counsel. 

The  court  has  given  you  instructions  embodying  such 
rules  of  law  as  may  be  necessary  to  assist  you  in  arriving 
at  a  verdict.  As  to  some  of  these  instructions,  their  appli- 
cation depends  upon  the  light  in  which  you  view  the 
evidence. 

The  fact  that  the  court  has  given  you  instructions  as 
to  particular  rules  of  law  must  not  be  taken  by  you  as  an 
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indication  that  such  rules  are  necessarily  applicable  to  the 
cause  on  trial,  or  as  indicating  that  the  court  considers 
them  necessarily  applicable. 

Where  there  is  a  conflict  of  evidence,  the  question  as 
to  whether  a  particular  rule  of  law  is  applicable  depends 
frequently  and  solely  upon  the  conclusion  as  to  what  the 
facts  are,  and  the  jury  are  the  sole  judges  of  the  facts. 

If  any  instruction  is  applicable  only  if  a  particular 
situation  or  state  of  facts  exists,  and  if  you  find  that  no 
such  situation  or  state  of  facts  exists,  then  you  should  not 
take  such  instruction  into  consideration  in  your  delibera- 
tions. 

You  are  the  sole  judges  of  the  credibility  and  weight 
which  is  to  be  given  to  the  different  witnesses  who 
have  [695]  testified  upon  this  trial.  In  judging  the  credi- 
bility of  witnesses  you  shall  have  in  mind  the  law  that  a 
witness  is  presumed  to  speak  the  truth.  This  presumption, 
may  be  repelled  by  contradictory  evidence,  by  the  manner 
in  which  the  witness  testifies,  by  the  character  of  his  testi- 
mony or  by  evidence. 

In  judging  the  credibility  of  the  witnesses  in  this  case 
you  may  believe  the  whole  or  any  part  of  the  evidence  of 
any  witness  or  may  disbelieve  the  whole  or  any  part  of 
it  as  may  be  dictated  by  your  judgment  as  reasonable  men 
and  women. 

You  should  carefully  scrutinize  the  testimony  given, 
and  in  so  doing  consider  all  the  circumstances  under 
which  any  witness  has  testified,  his  demeanor,  his  manner 
while  on  the  stand,  his  intelligence,  the  relation  which  he 
bears  to  the  parties  to  this  action,  the  manner  in  which  he 
might  be  affected  by  the  verdict  and  the  extent  to  which 
he  is  contradicted  or  corroborated  by  other  evidence,  if 
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at  all,  and  every  matter  that  tends  reasonably  to  shed  light 
upon  his  credibility. 

You  are  not  bound  to  decide  in  conformity  with  the 
testimony  of  a  number  of  witnesses  which  does  not  pro- 
duce conviction  in  your  minds  as  against  the  declarations 
of  a  lesser  number  or  a  presumption  or  other  evidence 
w^hich  appeals  to  your  mind  with  more  convincing  force. 

This  rule  of  law  does  not  mean  that  you  are  at  liberty 
to  disregard  the  testimony  of  the  greater  number  of 
witnesses  [696]  merely  from  caprice  or  prejudice  or  from 
a  desire  to  favor  one  side  as  against  the  other.  It  does 
mean  that  you  are  not  to  decide  an  issue  by  the  simple 
process  of  counting  the  number  of  witnesses  who  have 
testified  on  opposing  sides.  It  means  that  the  final  test 
is  not  in  the  relative  number  of  witnesses  but  in  the  rela- 
tive  convincing   force   of   the  evidence. 

The  testimony  of  one  witness  entitled  to  full  credit  is 
sufficient  to  support  the  proof  of  any  fact  that  would 
justify  a  verdict  in  accordance  with  such  testimony,  even 
if  a  number  of  witnesses  have  testified  to  the  contrary, 
if  from  the  whole  case  considering  the  credibility  of  the 
witnesses  and  after  weighing  the  various  factors  of  evi- 
dence the  jury  should  believe  that  there  is  a  balance  of 
probability  pointing  to  the  accuracy  and  honesty  of  the 
one  witness. 

A  witness  false  in  one  part  of  his  testimony  is  to  be 
distrusted  in  others;  that  is  to  say,  you  may  reject  the 
whole  testimony  of  a  witness  who  willfully  has  testified 
falsely  to  a  material  point,  unless  from  all  the  evidence 
you  shall  believe  that  the  probability  of  truth  favors  his 
testimony  in  other  particulars. 

The  defendant  has  ofifered  himself  as  a  witness  and 
has  testified  in  the   case.    Having  done  so,   you  are   to 
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estimate  and  determine  liis  credibility  in  the  same  way  as 
you  would  consider  the  testimony  of  any  other  witness. 

It  is  proper  to  consider  all  of  the  matters  that 
have  [697]  been  suggested  to  you  in  that  connection,  in- 
cluding the  interest  the  witness  may  have  in  the  case,  his 
hopes,  his  fears  and  what  he  has  to  gain  or  lose  as  a  re- 
sult of  your  verdict. 

You  are  not  limited  in  your  consideration  of  the  evi- 
dence to  the  bald  expressions  of  the  witnesses.  You  are 
authorized  to  draw  such  inferences  from  facts  and  cir- 
cumstances which  you  find  have  been  proved  as  seem 
justified  in  the  light  of  your  experience  as  reasonable  men 
and  women. 

Admissions  of  a  defendant  are  to  be  received  with  cau- 
tion.   Evidence  may  be  either  direct  or  indirect. 

Direct  evidence  is  that  which  proves  a  fact  in  dispute 
directly  without  an  inference  or  presumption  and  which 
in  itself,  if  true,  conclusively  establishes  the  fact. 

Indirect  evidence  is  that  which  tends  to  establish  a 
fact  in  dispute  by  proving  another  fact  which,  though 
true,  does  not  of  itself  conclusively  establish  the  fact  in 
issue  but  which  affords  an  inference  or  presumption  of 
its  existence. 

Indirect  evidence  is  of  two  kinds,  namely,  presumptions 
and   inferences. 

A  presumption  is  a  deduction  which  the  law  expressly 
directs  to  be  made  from  particular  facts.  Unless  declared 
by  law  to  be  conclusive,  it  may  be  controverted  by  other 
evidence,  direct  or  indirect;  but  unless  so  controverted, 
the  jury  is  bound  to  find  according  to  the  presumption. 

An  inference  is  a  deduction  which  the  reason  of  the 
jury   draws   from    [698]    the   facts   proved.     It   must   be 
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founded  on  a  fact  or  facts  proved  and  be  such  a  deduction 
from  those  facts  as  is  warranted  by  a  consideration  of 
the  usual  propensities  or  passions  of  men,  the  particular 
propensities  or  passions  of  the  person  whose  act  is  in 
question,  the  course  of  business  or  the  course  of  nature. 

The  word  ''propensity"  as  used  in  these  instructions 
means  an  act  or  habitual  inclination  or  tendency. 

The  law  in  regard  to  circumstantial  evidence  is  this: 
In  order  to  justify  a  jury  in  finding  a  verdict  of  guilty 
based  entirely  on  circumstantial  evidence,  the  circum- 
stances must  not  only  be  consistent  with  the  guilt  of  the 
defendant  but  they  must  be  inconsistent  with  any  other 
reasonable  hypothesis  that  can  be  predicated  on  the  evi- 
dence. Or,  stated  in  another  form,  it  is  not  sufficient 
that  the  circumstances  proved  coincide  with  or  account  for 
and,  therefore,  render  probable  the  hypothesis  of  guilt 
asserted  by  the  prosecution,  but  they  must  exclude  to  a 
moral  certainty  and  beyond  a  reasonable  doubt  every 
other  hypothesis  but  the  single  one  of  guilt,  or  the  jury 
must  find  the  defendant  not  guilty. 

In  order  to  warrant  a  conviction  of  crime  from  cir- 
cumstantial evidence,  each  fact  necessary  to  the  conclusion 
sought  to  be  established  must  be  proved  by  competent 
evidence  beyond  a  reasonable  doubt. 

All  the  facts  necessary  to  the  conclusion  must  be 
con-  [699]  sistent  with  each  other  and  with  the  main  fact 
sought  to  be  proved,  and  the  circumstances  taken  to- 
gether must  be  of  a  conclusive  nature,  leading  on  the 
whole  to  a  satisfactory  conclusion  and  producing,  in  effect, 
a  reasonable  and  moral  certainty  that  the  defendant  and 
no  other  person  committed  the  offense  charged.  And 
unless  the  evidence  does  so,  it  will  be  your  duty  to  acquit 
the  defendant. 
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So,  ladies  and  gentlemen,  you  will  observe  that  there 
is  nothing  very  peculiar  or  hard  to  understand  about  this 
doctrine  of  circumstantial  evidence. 

The  jury,  in  the  first  place,  must  determine  from  the 
testimony  of  the  witnesses  what  are  the  facts  and  cir- 
cumstances in  the  case,  the  facts  and  circumstances  which 
you  believe  have  been  established  by  the  testimony;  and 
then  you  simply  apply  your  common  sense  and  judgment 
to  a  consideration  of  what  deductions  or  inferences  or 
conclusions  ought  to  be  drawn  from  the  facts. 

If,  on  consideration  of  all  the  facts  which  you  may 
believe  to  have  been  established  by  the  evidence,  you  are 
satisfied  in  your  minds  beyond  a  reasonable  doubt  that  the 
defendant  is  guilty,  then  it  is  your  duty  to  so  declare.  But 
if  you  are  not  so  satisfied,  it  will  be  your  duty  to  render  a 
verdict  of  not  guilty. 

You  shall  not  consider  as  evidence  any  statement  or 
argument  of  counsel  made  during  the  trial,  unless  such 
statement  [700]  or  argument  was  made  as  an  admission 
or  stipulation  conceding  the  existence  of  a  fact  or  facts, 
or  you  find  justified  by  the  evidence. 

You  must  not  consider  for  any  purpose  any  evidence 
offered  or  rejected  or  which  has  been  stricken  out  by  the 
court.  Such  evidence  is  to  be  treated  as  though  you  had 
never  heard  it. 

You  are  to  decide  this  case  solely  from  the  evidence  that 
has  been  admitted  by  the  court  and  the  inferences  that 
you  may  reasonably  draw  therefrom  and  such  presump- 
tions as  the  law  may  deduce  therefrom  as  directed  in  my 
instructions  and  in  accordance  with  the  law  as  I  shall 
state  it  to  you. 

At  times  throughout  the  trial  the  court  has  been  called 
upon  to  pass  upon  the  question  whether  or  not  certain 
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evidence  was  properly  admitted.  With  such  ruling  and 
the  reason  for  them  you  are  not  to  be  concerned. 

Whether  offered  evidence  is  admissible  is  purely  a 
question  of  law;  and  from  a  ruling  on  such  a  question 
you  are  not  to  draw  any  inference  as  to  what  weight 
should  be  given  the  evidence  or  as  to  the  credibility  of  a 
witness.  In  admitting  evidence  to  which  an  objection  is 
made,  the  court  does  not  determine  what  weight  should 
be  given  to  the  evidence. 

As  to  every  offer  of  evidence  which  has  been  rejected 
by  the  court,  you,  of  course,  must  not  consider  the  same. 

As  to  any  question  as  to  which  an  objection  was  sus- 
tained, you  must  not  conjecture  as  to  what  the  answer 
might  have  been  [701]  or  as  to  the  reason  for  the  ob- 
jection. 

In  judging  of  the  evidence  you  are  to  give  it  a  reason- 
able and  fair  construction,  and  you  are  not  authorized 
because  of  any  feeling  of  sympathy  or  other  bias  to  apply 
a  strained  construction,  one  that  is  unreasonable,  in  order 
to  justify  a  certain  verdict  when,  were  it  not  for  such 
feeling  or  bias,  you  would  reach  a  contrary  conclusion. 

Whenever  after  a  careful  consideration  of  all  the  evi- 
dence your  minds  are  in  that  state  where  a  conclusion  of 
innocence  is  indicated  equally  with  a  conclusion  of  guilt 
or  there  is  a  reasonable  doubt  as  to  whether  the  evi- 
dence is  so  balanced,  the  conclusion  of  innocence  must  be 
adopted. 

If  in  these  instructions  any  rule,  direction  or  idea  be 
stated  in  varying  ways,  no  emphasis  thereon  is  intended 
by  me  and  none  should  be  inferred  by  you.  For  that 
reason  you  are  not  to  single  out  any  certain  sentence  or 
any  individual  point  or  instruction  and  ignore  the  others, 
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but  you  are  to  consider  all  the  instructions  as  a  whole  and 
to  regard  each  in  the  light  of  all  the  others. 

There  is  nothing  peculiarly  different  in  the  way  a  jury 
is  to  consider  the  proof  in  this  case  from  that  by  which 
men  and  women  give  their  attention  to  any  question  de- 
pending upon  evidence  presented  to  them. 

You  are  expected  to  use  your  good  sense,  consider  the 
evidence  for  the  purpose  only  for  which  it  has  been 
admitted  [702]  and  in  the  light  of  your  knowledge  of  the 
propensities  and  tendencies  of  human  beings,  resolve  the 
facts  according  to  deliberate  and  cautious  judgment;  and 
while  remembering  that  the  defendant  is  entitled  to  any 
reasonable  doubt  that  may  remain  in  your  minds,  remem- 
ber as  well  that  if  no  such  doubt  remains  the  Govern- 
ment is  entitled  to  a  verdict. 

In  determining  what  your  verdict  shall  be  you  are  to 
consider  only  the  evidence  before  you.  To  the  jury  ex- 
clusively belongs  the  duty  of  determining  the  facts.  The 
law  you  must  accept  from  the  court  as  correctly  declared 
in  these  instructions. 

You  are  instructed  that  if  I  have  said  anything  or  done 
anything  which  has  suggested  to  you  that  I  am  inclined 
to  favor  the  claims  or  position  of  either  party,  you  will 
not  suffer  yourself  to  be  influenced  by  any  such  sug- 
gestion. 

While  the  law  permits  the  judge  of  this  court  to  express 
an  opinion  on  the  evidence,  I  have  not  expressed  nor 
intended  to  express,  nor  have  I  intimated  or  intended  to 
intimate  any  opinion  as  to  what  witnesses  are  or  are  not 
worthy  of  credence,  what  facts  are  or  are  not  established 
or  what  inferences  should  be  drawn  from  the  evidence 
adduced. 
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If  any  expression  of  mine  has  seemed  to  indicate  an 
opinion  relating  to  any  of  these  matters,  I  instruct  you  to 
disregard  it. 

You  must  weigh  and  consider  this  case  without  regard 
to  [703]  sympathy,  prejudice  or  passion  for  or  against 
any  party  to  this  action.  The  attitude  of  jurors  at  the 
outset  of  their  deliberations  is  a  matter  of  considerable 
importance.  It  is  rarely  productive  of  good  for  a  juror, 
upon  entering  the  jury  room,  to  make  an  emphatic  ex- 
pression of  his  opinion  on  the  case  or  to  announce  a 
determination  to  stand  for  a  certain  verdict.  When  one 
does  that  at  the  outset,  his  sense  of  pride  may  be  aroused 
and  he  may  hesitate  to  recede  from  an  announced  po- 
sition if  and  when  shown  that  it  is  fallacious. 

Remember  that  you  are  not  partisans  or  advocates  in 
this  matter,  but  you  are  judges.  The  final  test  of  the 
quality  of  your  service  will  lie  in  the  verdict  which 
you  return  into  this  court  room,  not  in  the  opinions  any  of 
you  may  hold  as  you  retire. 

Have  in  mind  that  you  will  make  a  definite  contribution 
to  efficient  judicial  administration  if  you  arrive  at  a  just 
and   proper   verdict   in   this   case. 

To  that  end  the  court  would  remind  you  that  in  your 
deliberations  in  the  jury  room  there  can  be  no  triumph, 
excepting  the  ascertainment  and  declaration  of  the  truth. 

It  is  your  duty  as  jurors  to  consult  with  one  another 
and  deliberate  with  a  view  to  reaching  a  verdict,  if  you 
can  do  so,  without  violence  to  your  individual  judgment. 

To  each  of  you  I  would  say  that  you  must  decide  the 
case  for  yourself  but  should  do  so  only  after  a  considera- 
tion of  the   [704]  case  with  your  fellow  jurors,  and  you 
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should  not  hesitate  to  change  an  opinion  when  convinced 
that  it  is  erroneous. 

However,  you  should  not  be  influenced  to  vote  in  any 
way  on  any  question  submitted  to  you  by  the  single  fact 
that  a  majority  of  the  jurors  or  any  one  of  them  favor 
such  a  conclusion. 

In  other  words,  you  should  not  surrender  your  honest 
convictions  concerning  the  weight  or  effect  of  evidence  for 
the  mere  purpose  of  returning  a  verdict  or  solely  because 
of  the  opinion  of  the  other  jurors. 

Upon  retiring  to  your  jury  room  you  will  select  one  of 
your  number  to  act  as  foreman  who  will  preside  over 
your  deliberations  and  who  will  sign  the  verdict  to  which 
you  agree. 

As  soon  as  you  shall  have  agreed  upon  a  unanimous 
verdict,  you  shall  have  it  signed  and  dated  by  your  fore- 
man and  then  shall  return  with  it  into  this  court  room. 

A  blank  form  of  ballot  will  be  given  to  you: 
"In  the  District  Court  of  the  United  States, 
"In  and  for  the  Southern  District  of  California,  Cen- 
tral Division 

"United  States  of  America,  Plaintiff,  versus  Paul  J. 
Ziegler,  Defendant,  No.  19106  Criminal,  Verdict  of  the 
Jury. 

"We,  the  jury  in  the  above  entitled  case,  find  the  defen- 
dant Paul  J.  Ziegler     .     .     ." 

Then  there  is  a  blank  line,  and  in  that  blank  line 
you  [705]  will  write  the  word  "guilty"  or  "not  guilty  as 
charged  in  the  first  count  of  the  information." 
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A  similar  line  has  been  typed  into  this  form  of  ballot 
for  each  of  the  counts,  and  in  each  one  of  those  blank 
lines  you  will  write  either  "guilty"  or  "not  guilty." 

"Dated:    Los   Angeles,   California,   February     .     .     ." 

Then  a  blank  which  you  will  fill  in, 

".     .     .     1947." 

Then  there  is  a  blank  line  under  which  there  are  the 
words  "Foreman  of  the  jury,"  to  be  signed  by  the  fore- 
man. 

Are  there  any  additional  exceptions  to  the  ones  that  are 
already  in  the  record,  gentlemen? 

Mr.  Strong:     None,  your  Honor. 

Mr.  Carr:     None,  your  Honor. 

The  Court:     Swear  the  baihffs. 

(Whereupon,   the  bailiifs  were  duly  sworn.) 

The  Court:     You  may  retire  to  the  jury  room. 

(Whereupon,  at  2:49  o'clock  p.m.  the  jury  retired  to 
the  jury  room  to  deliberate.) 

The  Court:  Will  counsel  for  the  defendant  and  the 
defendant  check  the  exhibits  before  they  go  to  the  jury 
room? 

(Brief  pause  in  the  proceedings.) 

Mr.  Carr:  Are  you  sending  the  information  in,  your 
Honor  ? 

The  Court:     What?  [706] 

Mr.   Carr:     Are  you  sending  the  information  in? 
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The  Court:  Is  there  any  suggestion  on  the  part  of 
counsel  ? 

Mr.  Carr:  I  should  like  for  it  to  go,  your  Honor, 
because  there  are  a  number  of  counts. 

The  Court:     All  right,  that  settles  it. 

Mr.  Strong:     I  have  no  objection. 

The   Court:     It  will  go. 

The  Clerk:  The  information  is  to  go  to  the  jury, 
your  Honor? 

The  Court:  Yes.  Mr.  Carr  has  suggested  he  would 
like  to  have  the  jury  have  it,  and  the  Government  has 
no  objection.    So  the  jury  is  permitted  to  have  it. 

(Court  in  recess  as  to  the  above-entitled  cause.) 

(At  4:33  o'clock  p.m.  the  jury  returned  to  the  court 
room.) 

The  Court:  Do  you  stipulate  the  jury  is  present,  gen- 
tlemen ? 

Mr.   Strong:     So   stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court:     Stipulate  the  defendant  is  in  court? 

Mr.   Strong:     So  stipulated. 

Mr.  Carr:     So  stipulated. 

The  Court:  Ladies  and  gentlemen  of  the  jury,  have 
you  agreed  upon  a  verdict? 

The  Foreman:     We  have,  your  Honor.    [707] 

The  Court:     Will  you  hand  it  to  the  bailiff? 

The  clerk  will  read  the  verdict. 
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The  Clerk:  ''In  the  District  Court  of  the  United 
States,  in  and  for  the  Southern  District  of  CaHfornia, 
Central  Division.  United  States  of  America,  Plaintiff  v. 
Paul  J.  Ziegler,  Defendant,  No.  19106  Criminal,  Verdict 
of  the  Jury. 

"We,  the  jury  in  the  above  entitled  case,  find  the  de- 
fendant Paul  J.  Ziegler,  guilty  as  charged  in  the  first 
count  of  the  information;  guilty  as  charged  in  the  sec- 
ond count  of  the  information;  guilty  as  charged  in  the 
third  count  of  the  information;  guilty  as  charged  in  the 
fourth  count  of  the  information;  guilty  as  charged  in 
the  fifth  count  of  the  information;  guilty  as  charged  in 
the  sixth  count  of  the  information;  guilty  as  charged  in 
the  seventh  count  of  the  information,  and  guilty  as  charg- 
ed in  the  eighth  count  of  the  information. 

"Dated:   Los  Angeles,   Calif.,   February   11,    1947. 

"Ivan  W.  Newport 
Foreman  of  the  jury." 

So  say  you  all,  ladies  and  gentlemen? 

(Assent.) 

The  Court:  .Does  either  side  wish  to  have  the  jury 
polled  ? 

Mr.  Strong:     No,  your  Honor.  [708] 

Mr.  Carr :     No,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury,  you 
will  be  excused  from  further  consideration  of  this  case, 
and  you  will  be  notified  by  the  clerk  of  the  court  when 
you  shall  appear  for  further  jury  duty.  You  may  be 
excused. 

(Jury  excused  at  4:36  o'clock  p.m.) 
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The  Court:     What  is  the  bail  in  this  case,  gentlemen? 

Mr.  Carr:  There  is  no  bail  at  the  moment,  your 
Honor.  And  I  should  like  to  ask  that  be  continued.  This 
man  is  a  responsible  business  man  and  a  lawyer  at  the 
bar.  I  see  no  possible  suggestion  that  he  would  in  any 
way  leave  the  community.  He  has  a  substantial  business. 
I  should  like  for  your  Honor  to  continue  that. 

The  Court:     What  is  the  position  of  the  Government? 

Mr.  Strong:  I  have  no  objection  to  that,  your  Honor, 
at   the  present   time. 

The  Court:  It  is  the  opinion  of  the  court  that  this 
defendant  in  this  case  will  hold  himself  amenable  to  all 
the  orders  of  the  court.  I  do  not  believe  it  is  necessary 
to  either  remand  him  to  the  marshal  or  to  require  bail  at 
this  time. 

You  have  10  days  to  make  the  motions,  Mr.  Carr. 

Mr.  Carr:  Your  Honor,  as  a  matter  of  fact,  I  have 
five  days  under  that  Rule  29  under  that  motion  for  acquit- 
tal, to  renew  that;  and  I  believe  the  rule  provides  in  the 
alternative  [709]  for  a  motion  for  a  new  trial,  and  under 
another  rule  motion  for  arrest  of  judgment. 

I  anticipate  renewing  that  motion  in  written  form.  I 
trust  your  Honor  will  take  that  into  consideration  in 
setting   the   time. 

I  might  suggest  this  to  your  Honor:  that  I  believe  the 
case  in  Washington  is  to  be  decided — at  least,  there  is 
some  anticipation — about  the  14th.  Now,  it  may  be  a  day 
or  two  or  three  or  four  days ;  it  may  be  shortly  thereafter. 
So  I  wondered  if  your  Honor  wanted  to  wait  and  see 
what  happens  in  that  case?  That  involves  this  whole  ra- 
tioning setup,  you  know,  and  also  Mr.  Christensen's  case 
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is  up  in  the  Circuit  Court  and  he  has  raised  this  question 
on  which  I  made  my  offer  of  proof.  That  will  come  up 
sometime  in  the  near  future,  I  take  it. 

Mr.  Strong:  Well,  the  only  thing  is,  I  submit,  your 
Honor,  there  are  constantly  cases  coming  up  involving 
problems;  and  I  don't  think  that  sentences  should  be  held 
in  abeyance  pending  the  solution  of  all  problems  involved. 

The  Court:  The  court  will  hear  any  and  all  motions 
that  might  be  filed  under  the  rules  in  this  court  on  Tues- 
day, February  the  18th,  at  10:00  a.m. 

Mr.   Carr:     The  18th,  your  Honor? 

The  Court:     Yes,  the  18th  of  February. 

Court  will  now  be  in  recess. 

(Whereupon,  at  4:40  o'clock  p.m.,  February  11, 
1947,  [710]  the  hearing  in  the  above-entitled  matter 
closed. ) 

[Endorsed]:    Filed  May  27,  1947.   [711] 


[Endorsed]  :  No.  11555.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Paul  J.  Ziegler,  Ap- 
pellant, vs.  United  States  of  America,  Appellee.  Tran- 
script of  Record.  Upon  Appeal  From  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Cali- 
fornia, Central  Division. 

Filed  June  13,  1947. 

PAUL  P.   O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11555 
PAUL  J.  ZIEGLER, 


vs. 
UNITED  STATES  OF  AMERICA, 


Appellant, 


Appellee. 


STIPULATION  AND  ORDER  EXTENDING  TIME 
FOR  FILING  AND  DOCKETING 

It  Is  Hereby  Stipulated,  by  and  between  the  parties 
hereto,  through  their  respective  Counsel,  that  Appellant 
may  have  to  and  including  the  20th  day  of  June,  1947, 
within  which  to  file  and  docket  the  Record  on  Appeal  in 
the  above  entitled  matter,  subject  to  Order  of  Court. 

Dated:     May  28,  1947. 

CHARLES  H.  CARR 

Attorney  for  Appellant  Paul  J.  Ziegler 

JAMES  M.  CARTER 
U.  S.  Attorney 
Attorney  for  Appellee,  United  States  of  America 

It  Is  so  Ordered : 

FRANCIS  A.  GARRECHT 
United   States    Circuit   Judge 

A  true  copy  attest:     May  29,  1947. 

(Seal)  PAUL  P.  O'BRIEN, 

Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  STIPULATION  EX- 
TENDING TIME  FOR  FILING  AND  DOCKET- 
ING RECORD  ON  APPEAL 

State  of  California,  County  of  Los  Angeles — ss. 

Charles  H.  Carr,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  the  Attorney  of  record  for  the  Appellant 
herein,  Paul  J.  Ziegler; 

That  Notice  of  Appeal  was  filed  by  and  on  behalf  of 
Appellant,  Paul  J.  Ziegler,  on  February  25,  1947; 

That  the  time  within  which  to  file  and  docket  the  Record 
on  Appeal  with  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  in  the  above  matter  was,  on  the 
17th  day  of  March,  1947,  extended  by  the  United  States 
District  Court  for  the  Southern  District  of  California  to 
and  including  the  1st  day  of  June,  1947,  and,  on  April 
8,  1947,  an  Order  was  issued  by  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  extending  the 
time  within  which  to  file  and  docket  the  Record  on  Appeal 
in  this  case  to  and  including  the  1st  day  of  June,  1947; 

That  it  was  necessary  for  your  affiant  to  be  away  from 
the  city  of  Los  Angeles  on  business  for  almost  an  entire 
month  during  April  and  May,  1947,  which  business  re- 
quired his  presence  in  Detroit,  Michigan,  Washington, 
D.  C,  and  New  York  City; 

That  on  April  2,  1947,  the  associate  in  your  affiant's 
office,  who  had  assisted  him  in  the  trial  of  this  case  and 
who  was  attending  to  the  procedural  matters  in  connec- 
tion with  this  appeal,  was  sworn  in  as  a  Municipal  Judge 


646  Paul  J.  Ziegler  vs. 

of  the  city  of  Los  Angeles,  namely,  Judge  Mildred  L. 
Lillie;  that  the  accession  of  Judge  Lillie  to  the  Municipal 
Court  necessitated  a  reorganization  of  your  affiant's  office 
staff  and  the  acquisition  of  other  personnel; 

That  your  affiant  has  been  engaged  in  two  complicated 
tax  matters  which  have  taken  a  considerable  portion  of 
his  time  in  addition  to  his  general  practice; 

That  affiant  also  had  to  move  his  law  office  during  the 
latter  part  of  1946  prior  to  the  time  when  the  quarters 
had  been  completed,  and  during  the  past  few  months  your 
affiant  has  encountered  the  many  difficulties  attendant  to 
setting  up  a  new  office; 

That  the  trial  in  this  case  consumed  six  (6)  full  days, 
and  the  transcript  of  the  proceedings  consists  of  five  (5) 
volumes;  that  there  were  also  approximately  fifty  (50) 
exhibits,  some  of  which  are  voluminous; 

That  it  was  necessary  for  your  affiant  to  read  and  check 
the  transcript  of  testimony  before  filing  the  same  with  the 
Clerk  of  the  District  Court,  and  your  affiant  was  unable 
to  finish  the  reading  and  checking  of  the  transcript  j)rior 
to  May  27,  1947; 

That  under  Rule  75,  subdivisions  (a)  and  (b),  Federal 
Rules  of  Civil  Procedure,  appellant  is  required  to  serve 
upon  the  appellee  and  file  with  the  district  court  a  designa- 
tion of  the  portions  of  the  record  to  be  contained  in  the 
record  on  appeal,  and  at  that  time  appellant  is  required  to 
file  with  his  designation  two  copies  of  the  reporter's  tran- 
script; that  your  affiant  has  been  unable  to  do  this  by  rea- 
son of  the  foregoing  and  the  remaining  time  between  now 
and  June  1,  1947,  the  last  day  as  extended  within  which 
to  file  and  docket  the  record  on  appeal,  is  insufficient  to 
permit  the  Clerk  of  the  United  States  District  Court  for 
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the  Southern  District  of  CaHfornia  to  prepare  and  certify 
the  record  for  fihng  with  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit; 

That  your  affiant  does  not  anticipate  that  any  further 
extension  of  time  within  which  to  file  and  docket  the  Rec- 
ord on  Appeal  in  this  case  will  be  necessary; 

That  the  United  States  District  Court  for  the  South- 
ern District  of  California  has,  on  the  28th  day  of  May, 
1947,  issued  an  order  extending  the  time  within  which  to 
file  and  docket  the  Record  on  Appeal  in  this  case  to  and 
including  the  20th  day  of  June,  1947;  however,  your  af- 
fiant believes  that  there  may  be  some  question  that  the 
District  Court  has  jurisdiction  to  so  extend  the  time  for 
the  filing  and  docketing  of  the  Record  on  Appeal  under 
Rule  73 (g)  of  the  Federal  Rules  of  Civil  Procedure  and 
Rule  39(c)  of  the  Federal  Rules  of  Criminal  Procedure, 
and,  in  an  abundance  of  caution,  seeks  an  order  from  the 
Circuit  Court. 

Wherefore,  affiant  prays  for  an  extension  of  time  to 
and  including  the  20th  day  of  June,  1947,  within  which 
to  file  and  docket  the  Record  on  Appeal. 

CHARLES  H.  CARR 
Attorney  for  Appellant,  Paul  J.  Ziegler 

Subscribed  and  sworn  to  before  me  this  28th  day  of 
May,  1947. 

(Seal)  FAE  BLOCK 

Notary  Public  in  and  for  said  County  and  State 

[Endorsed]  :  Filed  May  29,  1947.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT   OF   POINTS   ON   WHICH   APPEL- 
LANT INTENDS  TO  RELY  ON  APPEAL 

Appellant,  Paul  J.  Zeigler,  herewith  sets  forth  a  con- 
cise statement  of  the  points  on  which  he  intends  to  rely 
on  this  appeal,  viz.: 

I. 

The  District  Court  erred  in  admitting  into  evidence 
Exhibits  3,  4,  5,  6,  40,  41,  42,  43  and  44. 

XL 

The  District  Court  erred  in  permitting  the  witness, 
Albert  F.  Leland,  to  read  the  contents  of  a  copy  of  a 
telegram,  Exhibit  11,  for  identification. 

III. 

The  District  Court  erred  in  admitting  the  testimony 
of  the  witness,  Kenneth  E.  Pool,  Inspector  of  the  State 
Department  of  Public  Health,  relating  to  finding  con- 
taminated nut  meats  at  the  West  Coast  Supply  Com- 
pany; his  discission  with  the  Appellant,  Paul  J.  Ziegler, 
and  also  his  testimony  relative  to  a  conversation  with 
the  Appellant,  Paul  J.  Ziegler,  concerning  sanitary  con- 
ditions at  his  plant. 

IV. 

The  District  Court  erred  in  admitting  the  testimony 
of  the  witnesses,  Stephen  D.  Ramseur  and  Benjamin  H. 
Tingle,  Investigators  for  the  Alcohol  Tax  Unit  (al- 
though later  stricken). 
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V. 

The  District  Court  erred  in  admitting  the  testimony 
of  the  witnesses,  Lomax  Young  and  Charles  E.  Gould, 
Agents  of  the  Office  of  Price  Administration,  relating  to 
conversations  with  Allan  Ziegler  concerning  Appellant, 
Paul  J.  Ziegler. 

VI. 

The  District  Court  erred  in  admitting  the  testimony  of 
Thaddeus  R.  Loud,  Agent  of  the  Office  of  Price  Admin- 
istration, concerning  alleged  conversation  with  Appellant, 
Paul  J.  Ziegler,  in  February,  1946. 

VII. 

The  District  Court  erred  in  denying  the  motion  of  Ap- 
pellant, under  Rule  29  of  the  Rules  of  Criminal  Pro- 
cedure, for  the  Court  to  enter  a  judgment  of  acquittal 
on  each  and  every  count  of  the  Information. 

VIII. 

The  District  Court  erred  in  permitting  the  Assistant 
United  States  Attorney  to  call  upon  Appellant,  while  he 
was  on  the  witness  stand,  to  produce  private  papers  and 
in  compelling  Appellant  to  produce  as  evidence  his  private 
papers,  to  wit:    Exhibits  40,  41,  42,  43  and  44. 

IX. 

The  District  Court  erred  in  permitting  the  Assistant 
United  States  Attorney  to  cross  examine  Appellant  con- 
cerning previous  transactions  of  his  relating  to  the  pur- 
chases of  sugar. 
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X. 

The  District  Court  erred  in  commenting  and  in  per- 
mitting the  Assistant  United  States  Attorney  to  comment 
concerning  Appellant's  privilege  against  self-incrimina- 
tion while  Appellant  was  on  the  witness  stand. 

XI. 

The  District  Court  erred  in  refusing  to  admit  the  ex- 
pert testimony  of  the  witness,  John  B.  Schneider,  relat- 
ing to  the  available  supply  of  sugar. 

XII. 

The  District  Court  erred  in  giving  Government's  re- 
quested instructions  2,  3,  4,  6C,  7,  8,  11  and  12. 

XIII. 

The  District  Court  erred  in  refusing  to  give  Appellant's 
requested  Instructions  16,  18,  20,  21,  22,  26,  27,  34,  35, 
36,  Z7  and  39. 

XIV. 
The    District    Court    erred    in    allowing   the    Assistant 
United  States  Attorney  to  improperly  argue  the  case  to 
the  jury. 

CHARLES  H.  CARR 
Attorney  for  Appellant 

Received  copy  of  the  within  Statement  of  Points  on 
Which  Appellant  Intends  to  Rely  on  Appeal  this  20th 
day  of  June,  1947.  William  Strong  for  James  M.  Car- 
ter, U.  S.  Attorney,  Attorney  for  Appellee,  United 
States  of  America. 

[Endorsed]  :    Filed  Jun.  23,   1947.     Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

APPLICATION     FOR     ORDER     OF     COURT    TO 
CONSIDER    ORIGINAL    EXHIBITS 

Comes  now  Paul  J.  Ziegler,  Defendant  and  Appellant 
above  named,  by  and  through  his  attorney,  Charles  H. 
Carr,  and  makes  application  to  this  Honorable  Court  as 
follows : 

That  this  Honorable  Court  consider  as  a  part  of  the 
Record  on  Appeal  all  original  Exhibits  in  the  above- 
named  action  which  have  been  transmitted  by  the  Clerk 
of  the  U.  S.  District  Court  for  the  Southern  District  of 
California  to  the  Clerk  of  the  U.  S.  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  and  which  have  not  been 
made  a  part  of  the  printed  record. 

This  application  is  being  made  upon  the  ground  that 
a  number  of  the  original  Exhibits  are  so  long  that  it 
would  be  impractical  and  costly  to  include  them  all  in  the 
printed  record. 

Dated:   June  23,  1947. 

Respectfully  submitted, 

CHARLES  H.   CARR 
Attorney  for  Defendant  and  Appellant 


[Title  of  District  Court  and  Cause] 

ORDER  OF  COURT  TO  CONSIDER  ORIGINAL 

EXHIBITS 

It  Appearing  that  Paul  J.  Ziegler,  Defendant  and  Ap- 
pellant above  named,  has  filed  Notice  of  Appeal  in  the 
above  matter  and  is  now  in  the  process  of  perfecting  said 
Appeal ; 
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It  Also  Appearing-  that  Counsel  for  Appellee  on  the 
2d  day  of  June,  1947,  has  consented  with  Attorney  for 
Appellant  herein  that  all  the  original  Exhibits  be  for- 
warded by  the  Clerk  of  the  U.  S.  District  Court  to  the 
Clerk  of  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit ; 

It  Further  Appearing  to  the  Court  that  on  the  2d  day 
of  June,  1947,  the  Honorable  J.  F.  T.  O'Connor,  U.  S. 
District  Judge  for  the  Southern  District  of  California, 
signed  an  order  for  transmission  of  all  original  Exhibits 
to  the  Ninth  Circuit  Court  of  Appeals; 

It  Is  Ordered  that  all  of  the  original  Exhibits  in  the 
above  action  may  be  made  a  part  of  the  Record  on  Appeal 
in  the  above-entitled  matter  to  be  considered  by  this  Hon- 
orable Court  in  the  within  Appeal  in  their  original  form, 
as  transmitted  by  the  Clerk  of  the  U.  S.  District  Court, 
save  and  except  those  Exhibits  which  have  been  desig- 
nated and  made  a  part  of  the  printed  Record  on  Appeal. 

Dated:    This  25th  day  of  June,  1947. 

FRANCIS  A.  GARRECHT 

Judge,  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

Received  the  within  Application  and  Order  of  Court 
to  Consider  Original  Exhibits  this  23rd  day  of  June, 
1947.  James  M.  Carter,  United  States  Attorney  for  the 
Southern  District  of  California;  by  William  Strong, 
Assistant  U.  S.  Attorney. 

[Endorsed]  :  Filed  Jun.  25,  1947.  Paul  P.  O'Brien, 
Clerk. 
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No.  11555 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Paul  J.  Ziegler, 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Jurisdictional  Statement. 

This  is  an  appeal  from  a  judgment  of  conviction  en- 
tered in  the  United  States  District  Court  for  the  Southern 
District  of  California,  after  verdict  of  a  jury,  wherein  the 
Appellant  was  found  guilty  on  all  counts  of  an  Informa- 
tion in  eight  counts  filed  in  said  District  Court,  charging 
him  with  violating  Third  Revised  Ration  Order  No.  3, 
Sec.  15.7(d),  and  General  Ration  Order  No.  8,  Sec.  2.9, 
relating  to  ration  documents  and  sugar  rationing,  promul- 
gated pursuant  to  the  Second  War  Powers  Act  of  1942, 
Sec.  301,  50  U.  S.  C.  A.  App.,  Sec.  633  et  seq.  The  vio- 
lations are  alleged  to  have  occurred  in  Los  Angeles  County, 
California,  within  the  Central  Division  of  the  Southern 
District  of  California  [R.  2-8]. 

The  jurisdiction  of  the  District  Court  was  based  upon 
the  Second  War  Powers  Act  of  1942,  Sec.  301,  50  U.  S. 
C  A.  App.,  Sec.  633(6). 

This  court  has  jurisdiction  to  entertain  this  appeal  un- 
der the  provisions  of  Sec.  128  of  the  Judicial  Code  as 
amended,  28  U.  S.  C.  A.,  Sec.  225. 
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Statement  of  the  Case. 

The  xA.ppellant  was  convicted  after  trial  before  a  jury 
in  the  United  States  District  Court  for  the  Southern  Dis- 
trict of  CaHfornia  on  February  18,  1947,  on  all  counts  of 
an  Information  in  eight  counts  tiled  in  said  District  Court, 
charging  him  with  four  violations  of  Sec.  157(d)  of  Third 
Revised  Ration  Order  No.  3  (Counts  One,  Three,  Five 
and  Seven)  and  four  violations  of  Sec.  2.9  of  General 
Ration  Order  No.  8  (Counts  Two,  Four,  Six  and 
Eight),  both  of  which  ration  orders  were  issued  pursuant 
to  authority  granted  the  President  by  Congress  in  the  Sec- 
ond War  Powers  Act  of  1942,  Sec.  301,  50  U.  S.  C.  A. 
App.,  Sec.  633  [R.  2-8].  The  West  Coast  Supply  Com- 
pany, a  partnership,  was  made  a  co-defendant  with  the  Ap- 
pellant in  the  Information;  however,  a  judgment  of  ac- 
quittal to  all  counts  was  ordered  entered  by  the  District 
Court  as  to  that  defendant   [R.  442-3]. 

More  particularly.  Count  One  of  the  Information 
charged  that  the  defendants  did  wilfully  issue  and  cause 
to  be  issued  a  sugar  ration  check  for  an  amount  larger 
than  the  balance  in  the  account  on  which  it  was  drawn, 
less  the  amount  of  outstanding  checks  drawn  on  that 
account.  Counts  Three,  Five  and  Seven  are  similar 
to  Count  One  except  that  each  of  these  counts  alleges  a 
different  sugar  ration  check.  Counts  Two,  Four,  Six 
and  Eight  charge  that  the  defendants  did  wilfully  and 
unlawfully  receive  a  rationed  commodity,  namely  sugar, 
in  exchange  for  a  sugar  ration  check  drawn  by  defend- 
ant Ziegler  on  the  account  of  the  West  Coast  Supply  Com- 
pany when  the  defendants  knew  that  the  ration  document 
was  not  validly  issued  because  the  West  Coast  Sui)ply 
Company  did  not  have  a  balance  in  its  account  sufficient 
to  cover  the  check. 

All  the  checks  are  alleged  to  have  been  issued  on  or 
about  July  1,  1946,  in  Los  Angeles  County,  California, 
and  all  the  sugar  is  alleged  to  have  been  received  during 


— 3— 

a  period  from  on  or  about  July  3,  1946,  to  on  or  about 
August  17,  1946.  The  sugar  allegedly  received  by  the 
defendants,  as  charged  in  the  even-numbered  counts  is 
charged  to  be  the  sugar  obtained  by  means  of  the  alleged 
illegally  issued  ration  checks  referred  to  in  the  odd-num- 
bered counts.  The  odd-numbered  counts  purport  to  allege 
violations  of  Third  Revised  Ration  Order  No.  3,  Sec. 
15.7(d),  and  even-numbered  counts  purport  to  allege  vio- 
lations of  General  Ration  Order  No.  8,  Sec.  2.9.  (These 
ration  orders  are  set  forth  in  the  Appendix.) 

Prior  to  trial,  the  Appellant  moved  to  dismiss  the  In- 
formation and  the  Appellee  moved  to  strike  the  Appel- 
lant's motion  to  dismiss,  both  of  which  were  denied,  where- 
upon the  Appellant  entered  a  plea  of  not  guilty  to  each 
count  and  the  cause  was  set  for  trial  on  February  4,  1947 
[R.  9-10]. 

The  Appellee  moved  to  amend  the  Information,  which 
motion  was  granted,  the  amendments  appearing  by  inter- 
lineation in  the  Information,  and  the  cause  proceeded  to 
trial  before  a  jury  commencing  on  February  4,  1947  [R. 
11].  At  the  conclusion  of  the  Appellee's  case,  the  Appel- 
lant moved  for  a  judgment  of  acquittal,  which  motion  was 
denied  [R.  311-17].  This  motion  was  renewed  by  the 
Appellant  at  the  conclusion  of  the  defense  and  again  de- 
nied [R.  443-51]. 

After  argument  by  counsel,  the  instructions  of  the  Court 
were  duly  given  and  the  cause  submitted  to  the  jury  on 
February  11,  1947.  On  the  same  date  the  jury  returned, 
a  verdict  of  guilty  on  all  eight  counts  [R.  41,  641]. 

The  Appellant  renewed  his  motion  for  judgment  of 
acquittal  under  Rule  29  of  the  Federal  Rules  of  Criminal 
Procedure  and  the  same  came  on  for  hearing  before  the 
Court  on  February  18,  1947,  and  was  denied  [R.  43], 
whereupon  the  Court  sentenced  the  Appellant  to  imprison- 
ment for  a  period  of  three  months  in  an  institution  of 
the  jail  type  on  each  of  the  eight  counts  of  the  Informa- 


tion,  the  sentences  on  all  counts  to  run  concurrently,  and 
the  execution  of  the  jail  sentence  was  suspended  and  the 
Appellant  placed  on  probation  for  sixty  days  on  each  of 
the  eight  counts,  the  term  of  probation  to  begin  and  run 
concurrently.  The  Appellant  was  also  fined  the  sum  of 
$2,500.00  on  each  of  the  eight  counts  of  the  Information, 
making  a  total  fine  of  $20,000.00  [R.  44,  45].  Notice 
of  Appeal  was  filed  on  February  25,  1947  [R.  46-7]. 

Summary  of  the  Facts. 

The  West  Coast  Supply  Company,  a  partnership  con- 
sisting of  the  Appellant's  father,  J.  H.  Ziegler,  and  two 
brothers,  doing  business  in  Los  Angeles,  California,  as 
wholesalers  of  jams,  jellies  and  allied  products,  had  three 
separate  sugar  ration  bank  accounts  in  the  Union  Bank  & 
Trust  Company,  Los  Angeles,  California,  prior  to  and 
on  July  1,  1946  [R.  333-35].  One  account  was  called  a 
wholesale  account,  another  a  processing  account,  and  a 
third  an  industrial  account  [R.  64].  The  Appellant,  a 
lawyer  in  active  practice  in  Los  Angeles,  California,  from 
1925  to  1943,  devoted  a  considerable  part  of  his  time  to 
the  business  of  the  West  Coast  Supply  Company  during 
the  year  1943,  principally  as  advisor  to  said  Company  in 
the  dealings  of  that  Company  with  the  Ofifice  of  Price  Ad- 
ministration and  other  Governmental  agencies  [R.  333- 
35]. 

In  February,  1944,  the  Appellant  became  a  partner  with 
his  father,  John  H.  Ziegler,  in  the  John  H.  Ziegler  Com- 
pany, a  partnership  consisting  of  the  Appellant  and  his 
father,  at  which  time  the  latter  company  took  over  the 
manufacturing  operations  of  the  West  Coast  Supply  Com- 
pany and  occupied  premises  next  to  the  West  Coast  Suj)- 
ply  Company  on  Long  Beach  Avenue,  Los  Angeles,  Cali- 
fornia [R.  335-37].  On  the  signature  card  for  the  sugar 
ration  accounts  of  the  West  Coast  Supply  Company  with 
the  Union  Bank  &  Trust  Company,  the  Appellant's  name 
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appeared  as  one  of  those  authorized  to  draw  checks  on 
these  accounts   [Government's  Exhibit  No.  2]. 

The  John  H.  Ziegler  Company  was  a  separate  business 
from  the  West  Coast  Supply  Company,  having  separate 
bank  accounts  and  separate  employees  [R.  337-38]. 

During  May  and  June,  1946,  while  the  debates  were  in 
progress  in  Congress  relative  to  whether  the  O.  P.  A. 
should  be  extended  for  another  year.  Appellant  discussed 
with  various  brokers  the  possibility  of  obtaining  sugar  in 
the  event  rationing  of  sugar  should  be  terminated  [R.  156, 
345].  He  was  told  that  there  was  considerable  sugar 
available — in  fact,  the  warehouses  were  filled  with  it  [R. 
346].  In  order  to  continue  to  operate  his  plant,  sugar 
had  to  be  obtained.  During  June,  Appellant  told  certain 
brokers  of  sugar  that  he  wished  to  be  in  a  position  to 
obtain  sugar  immediately,  thinking  that  there  would  be  a 
sudden  rush  to  purchase  if  rationing  should  end  [R.  346]. 

On  June  29,  1946,  the  President  vetoed  the  bill  extend- 
ing the  O.  P.  A.,  and  on  the  following  day,  Sunday,  he 
went  on  the  radio  in  a  speech  to  the  nation  explaining  his 
reasons  for  the  veto.  Appellant  listened  to  that  speech 
and  concluded  that,  with  the  termination  of  the  O.  P.  A., 
sugar  was  in  a  free  market  and  no  longer  rationed  [R. 
349]. 

The  following  morning,  Monday,  July  1,  1946,  Appel- 
lant immediately  contacted  the  sugar  brokers  he  had 
previously  spoken  to  and  arranged  for  the  purchase  of  the 
sugar  which  brought  about  the  instant  case  [R.  126,  165, 
349].  The  purchases  were  made  by  telephone.  The  brokers 
insisted  upon  Appellant  supplying  ration  checks  despite 
his  contention  that,  since  O.  P.  A.  no  longer  existed,  ration- 
ing was  at  an  end.  He  gave  four  checks — one  for  80,000 
lbs,  of  sugar,  Exhibit  3  [R.  209] ;  one  for  660,000  lbs., 
Exhibit  4  [R.  183]  ;  one  for  30,000  lbs..  Exhibit  5  [R. 
232];  and  one  for  600,000  lbs.,  Exhibit  6  [R.  298],  all 
of  which  were  signed  Paul  J.  Ziegler.     After  the  checks 


were  either  mailed  or  picked  up  by  the  respective  brokers, 
someone  inserted  on  each  of  the  checks,  just  above  Ap- 
pellant's signature,  "Paul  J.  Ziegler,"  the  words  "Wesr 
Coast  Supply  Co."  or  "West  Coast  Supply  Company"  [R. 
172-4,  187,  340-1-2]. 

Two  of  the  brokers  had  called  Appellant  and  asked  hin-> 
if  he  did  not  think  West  Coast  Supply  Company  should 
be  on  the  checks,  to  which  he  said  "No"  [R.  343].  One 
of  the  brokers,  after  first  denying  that  the  name  West 
Coast  Supply  Company  had  been  inserted,  claimed  that  he 
told  Appellant  that  they  would  have  to  insert  the  name 
and  that  Appellant  said  all  right  [R.  172]. 

The  West  Coast  Supply  Company's  ration  account  at 
the  Union  Bank  &  Trust  Company  showed  a  balance  of 
34,717  pounds  on  June  30,  1946  [Exhibit  1;  R.  79-80]. 
Exhibits  3,  4,  5  and  6,  the  checks,  were  charged  to  that 
account  and  treated  as  overdrafts. 

On  June  30,  1946,  the  President  issued  Executive  Or- 
der 9745  which  was  not  filed  for  publication  in  the  Fed- 
eral Register  until  July  1,  1946,  at  10:32  a.  m..  Exhibit 
F  [R.  350-2]. 

Executive  Order  9745  provided  for  the  continued  ad- 
ministration, on  an  interim  basis,  of  certain  functions  of 
the  O.  P.  A.  relating  to  rationing. 

Appellant  did  not  become  acquainted  with  Executive 
Order  9745  until  toward  the  end  of  July  or  the  first  of 
August,  1946,  long  after  he  had  purchased  the  sugar  in- 
volved [R.  352].  As  a  matter  of  fact,  all  of  the  sugar 
in  question  had  been  delivered  prior  to  the  time  that  Ap- 
pellant's attorney  located  Executive  Order  9745  and  ob- 
tained a  copy  thereof.  All  of  the  sugar  had  been  paid  for 
and  delivered  by  July  12,  1946,  Exhibits  12  and  13  [R. 
137,  354-5]. 
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Specifications  of  Error. 
I. 

The  District  Court  erred  in  admitting  Government's 
Exhibits  3,  4,  5  and  6. 

II. 

The  District  Court  erred  in  admitting  testimony  of  the 
witness  Loud  respecting  an  alleged  conversation  with  Ap- 
pellant. 

III. 

The  District  Court  erred  in  denying  Appellant's  motions 
for  a  judgment  of  acquittal  on  each  and  every  count  of  the 
Information. 

IV. 

The  District  Court  erred  in  permitting  the  Ass't. 
United  States  Attorney  to  call  upon  Appellant,  while  he 
was  on  the  witness  stand,  to  produce  private  papers  and  in 
compelling  Appellant  to  produce  as  evidence  his  private 
papers,,  to  wit:  Government's  Exhibits  40,  41,  42,  43 
and  44. 

V. 

The  District  Court  erred  in  refusing  to  admit  the  expert 
testimony  of  the  witness,  John  B.  Schnieder,  relating  to 
the  available  supply  of  sugar. 

VI. 

The  District  Court  erred  in  giving  Government's  re- 
quested instruction  8. 

VII. 

The  District  Court  erred  in  refusing  to  give  Defend- 
ant's requested  instruction  16. 


VIII. 

The  District  Court  erred  in  refusing  to  give  Defend- 
ant's requested  instruction  22. 

IX. 

The  District  Court  erred  in  refusing  to  give  Defend- 
ant's requested  instruction  26. 

X. 

The  District  Court  erred  in  refusing  to  give  Defend- 
ant's requested  instruction  35. 

XL 

The  District  Court  erred  in  refusing  to  give  Defend- 
ant's requested  instruction  36. 

XII. 

The  District  Court  erred  in  refusing  to  give  Defend- 
ant's requested  instruction  Z7 . 

XIII. 

The  District  Court  erred  in  refusing  to  give  Defend- 
ant's requested  instruction  39. 


ARGUMENT. 
SPECIFICATION  OF  ERROR  I. 

The  District  Court  Erred  in  Admitting  Government's 
Exhibits  3,  4,  5  and  6. 

Exhibit  No.  3  was  the  alleged  ration  check  No.  148, 
dated  July  1,  1946,  to  C  &  H  Sugar  Corp.  for  80,000 
pounds  of  sugar,  drawn  on  the  Union  Bank  &  Trust  Co. 
of  Los  Angeles,  signed  Paul  J.  Ziegler,  and  on  the  check 
above  his  name  was  typed  in  "West  Coast  Supply  Com- 
pany" [R.  209]. 

Exhibit  No.  4  was  the  alleged  ration  check  No.  146, 
dated  July  1,  1946,  to  Holly  Sugar  Co.  for  660,000  pounds 
of  sugar,  drawn  on  the  Union  Bank  &  Trust  Co.  of  Los 
Angeles,  signed  Paul  J.  Ziegler,  and  on  the  check  above 
his  name  was  typed  in  "West  Coast  Supply  Co."  [R.  183]. 

Exhibit  No.  5  was  the  alleged  ration  check  No.  145, 
dated  July  1,  1946,  to  Spreckles  Sugar  Co.  for  30,000 
pounds  of  sugar,  drawn  on  the  Union  Bank  &  Trust  Co. 
of  Los  Angeles,  signed  Paul  J.  Ziegler,  and  on  the  check 
above  his  name  was  printed  in  with  pen  "West  Coast 
Supply  Co."  [R.  232]. 

Exhibit  No.  6  was  the  alleged  ration  check  No.  144, 
dated  July  1,  1946,  to  Union  Sugar  Co.  for  600,000  pounds 
of  sugar,  drawn  on  the  Union  Bank  &  Trust  Co.  of  Los 
Angeles,  signed  Paul  J.  Ziegler,  and  on  the  check  above 
his  name  was  typed  in  "West  Coast  Supply  Company" 
[R.  298]. 

The  error  complained  of  concerning  these  four  Exhibits 
is  treated  under  the  one  specification  of  error  because 
they  all  raise  similar  questions  of  law. 

The  following  occurred  in  raising  objection  to  the  ad- 
mission in  evidence  of  Exhibit  3  [R.  207-8]  : 

"Mr.  Strong:  At  this  time,  your  Honor,  I  offer 
in  evidence  Government's  Exhibit  3  for  identification 
which  is  the  check. 
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Mr.  Carr:  I  object  to  it  on  the  ground,  if  the 
court  please,  no  proper  foundation  has  been  laid,  no 
knowledge,  no  evidence  of  any  knowledge  on  the  part 
of  the  West  Coast  Supply  Company,  no  evidence  as  to 
who  put  on  the  printing  'West  Coast  Supply  Com- 
pany,' and  it  is  inadmissible  against  either  Paul 
Ziegler  or  the  West  Coast  Supply  Company  until 
connected  up;  that  the  check  indicates  or  at  least  has 
on  the  face  of  it  a  suspicion  of  alteration. 

I  object  to  it  on  the  ground  that  the  information 
does  not  state  an  offense  and  upon  the  further  ground 
that  the  partnership  cannot  be  guilty  of  an  offense 
and,  thereby,  it  is  not  admissible. 

The  Court:  Will  counsel  point  out  the  alteration 
to  which  he  directs  the  court's  attention? 

Mr.  Carr :  I  am  contending  that  'West  Coast  Sup- 
ply Company'  in  typing,  that  there  is  no  foundation 
for  it,  your  Honor,  and  from  the  evidence  heretofore 
placed  in  the  record,  plus  the  statement  of  counsel 
at  the  beginning  of  the  trial  that  there  was  something 
questionable  about  the  checks,  and  as  far  as  the  sig- 
nature is  concerned,  I  am  basing  my  objection  on  that 
ground. 

The  Court:  The  check  will  be  admitted  against 
Paul  J.  Ziegler.  It  will  not  be  admitted  as  evidence 
against  the  West  Coast  Supply  Company"  [R.  207-8]. 

The  following  occurred  in  raising  objection  to  the  ad- 
mission in  evidence  of   Exhibit  4    [R.    182]. 

"Mr.  Carr:  I  want  to  object  to  it  on  all  grounds 
that  I  have  heretofore  set  forth.  In  addition  to  the 
other  grounds  I  want  to  add  that  a  partnership  can- 
not be  guilty  of  a  criminal  offense  and  furthermore 
that  there  has  been  an  alteration  of  the  check;  that 
it  is  not  a  ration  document  within  those  various  sec- 
tions that  I  have  heretofore  pointed  out  to  your  Honor 
and  has  not  been  shown  to  be  any  authority  whatso- 
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ever  for  the  signature  or  name  'West  Coast  Supply 
Co.'  to  be  on  the  check." 

The  following  occurred  in  raising  objection  to  the  ad- 
mission in  evidence  of  Exhibit  5   [R.  231]. 

"Mr.  Cam  I  am  objecting  to  it  on  many  and 
varied  grounds  I  have  already  set  forth  and  particu- 
larly with  reference  to  both  defendants.  First  it  is  a 
partnership,  and  there  is  no  knowledge  shown  at 
all  nor  authority  for  the  name  to  be  on  there.  There 
is  the  suspicion  of  alteration  so  far  as  the  defendant 
Ziegler,  Paul  Ziegler,  is  concerned;  that  it  is  inad- 
missible as  against  him  because,  first  of  all,  the  in- 
formation does  not  state  an  ofifense  against  him  and 
that  the  posture  of  the  evidence  at  this  time  is  such 
that  no  offense  can  be  stated  against  either  of  the  de- 
fendants under  any  of  the  counts  in  the  information." 
The  following  occurred  in  raising  objection  to  the  ad- 
mission in  evidence  of  Exhibit  6  [R.  149,  150], 

''Mr.  Strong:     I  offer  this  check  in  evidence,  your 
Honor,  as  Government's  Exhibit  6. 

Mr.  Carr:  I  object  on  the  ground  that  it  has  been 
altered.  The  testimony  shows  it  has  been  altered. 
It  is  not  binding  on  either  the  West  Coast  Supply 
Company  or  on  Paul  J.  Ziegler;  for  the  further  rea- 
son that  under  the  ration  order.  Third  Revised  Ration 
Order  No.  3,  it  is  not  a  check  issued  under  para- 
graph (15)  of  section  24.1,  also  under  paragraph 
(5),  section  24.1,  and  paragraph  (9)  of  section 
24.1,  all  because,  your  Honor,  first  of  all,  it  is  not  a 
ration  check;  it  is  not  on  an  account,  not  drawn  by 
a  depositor  on  a  ration  account.  It  is  wholly  imma- 
terial, collateral  to  all  of  the  issues  in  this  case. 

The  Court:     The  check  reads  'Ration  Check— The 
United  States  of  America— Office  of  Price  Adminis- 
tration—Transfer to  the  sugar  ration  bank  account 
of  Union  Sugar  Co.— 600,000  pounds  of  sugar.' 
With  reference  to  the  alteration,   Mr.   Carr,  will 
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you  direct  the  court's  attention  to  what  you  claim 
is  an  alteration? 

Mr.  Carr :  I  direct  the  court's  attention  to  the 
fact  that  the  witness  has  testified  that  the  name  'West 
Coast  Supply  Company'  did  not  appear  there  at  the 
time  he  received  the  check.  Someone  after  deliver- 
ing the  check  has  altered  the  check  by  adding  to  it 
'West  Coast  Supply  Company.' 

The  ration  order  specifically  prevents  the  transfer 
of  a  check  after  it  is  altered.  May  I  refer  your  Honor 
to  section  15.7,  Revised  Ration  Order  No.  3,  which 
reads  as  follows: 

'No  check  which  has  been  altered  .  .  .  muti- 
lated or  partially  destroyed,  or  which  contains  an 
erasure,  may  be  issued,  transferred  or  deposited.  A 
person  who  holds  such  a  check     .     .     .' 

To-wit,  this  gentleman  or  his  concern. 

'.  .  .  shall  return  it  to  the  issuer  with  a  request 
for  a  new  check    .     .     .' 

And  so  on  down  to  paragraph  (h).  I  had  better 
read  the  whole  paragraph. 

'(h)  How  altered  and  lost  checks  replaced.  A  de- 
positor to  whom  an  altered  .  .  .  mutilated  or 
partially  destroyed  check  issued  by  him  is  returned 
or  who  receives  a  request  for  the  replacement  .  .  . 
may  issue  a  new  check.     If  he  does  so     .     .     .' 

Then  it  goes  on  to  say  what  he  must  do  to  cancel  it. 

Now,  very  specifically  under  everyone  of  those 
definitions  and  regulations  the  check  could  not  be 
passed.  It  was  an  altered  check.  If  you  add  a  name 
to  a  check  you  alter  it. 

Mr.  Carr:  I  want  to  reiterate  all  of  the  objec- 
tions I  have  heretofore  made  and  specifically  add  to 
that  that  this  check,  by  the  testimony  of  the  Govern- 
ment's own  witnesses,  has  shown  to  have  been  altered 
in  that  'West  Coast  Supply  Company'  was  written 
in  after  the  check  was  issued"  [R.  297]. 
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At  the  outset,  objection  was  made  to  the  introduction 
of  Exhibits  3,  4,  5  and  6  and  was  followed  by  extensive 
argument  in  support  of  the  objection   [R.  82-98]. 

Respecting  Exhibit  3,  Moseley,  a  witness  for  the  Gov- 
ernment, testified  on  direct  examination  that  he  had  never 
seen  the  Exhibit  prior  to  the  time  that  he  was  called  as  a 
witness  [R.  194].  The  witness,  Neff,  called  by  the  Gov- 
ernment, testified  on  direct  examination  that  he  didn't  re- 
call this  ration  check  in  particular   [R.  197]. 

Respecting  Exhibit  4,  the  Government  witness  Barry, 
after  testifying  on  direct  examination  that  it  appeared 
on  its  face  the  same  when  he  received  it  from  Appellant 
as  it  did  at  the  time  it  was  presented  in  court,  finally  ad- 
mitted on  cross-examination  that  he  telephoned  the  Ap- 
pellant because  the  name  ''West  Coast  Supply  Co."  did 
not  appear  on  the  check  [R.  168,  171-2].  On  redirect 
examination,  Barry  claimed  that  the  name  West  Coast 
Supply  Company  was  added  because  the  Appellant  said 
it  would  be  all  right   [R.   172]. 

Catherine  Barry,  a  Government  witness,  testified  in  an- 
swer to  a  question  as  to  whether  she  was  the  one  who 
typed  in  the  words  "West  Coast  Supply  Co."  "Well,  it  is 
a  long  time  to  remember  back  to  say  whether  I  did  or  did 
not.  I  have  added  the  firm  name  to  checks  when  they 
have  been  missing.  I  could  have  done  it  to  this.  I  think 
I  probably  did.  If  I  did,  I  asked  the  firm  or  at  least  some- 
body I  thought  was  the  firm  whether  I  could  add  'West 
Coast  Supply  Co.'"  [R.  187]. 

Respecting  Exhibit  5,  Smith,  a  witness  for  the  Gov- 
ernment, testified  that  he  was  shown  the  check  the  day 
before  he  appeared  on  the  witness  stand  and  he  couldn't 
remember  if  he  had  ever  seen  it  [R.  222]. 
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Respecting  Exhibit  6,  Leland,  a  witness  for  the  Gov- 
ernment, on  direct  examination  testified  that  the  check 
did  not  have  "West  Coast  Supply  Co."  on  it  when  he  re- 
ceived it  from  Appellant  and  he  did  not  know  who  in- 
serted the  words  on  the  check  [R.  132]. 

Writings  which  have  been  altered  without  the  consent  of 
a  party  hereto  are  not  admissible  in  evidence  against  that 
party.  In  the  case  of  United  States  v.  McCain  (D.  C, 
E.  D.,  Pa.),  1  F.  (2d)  985,  the  Defendants  were  charged 
with  the  illegal  possession  and  sale  of  whiskey  and  of 
maintaining  a  nuisance.  One  Austin,  a  witness  for  the 
prosecution,  testified  he  had  bought  whiskey  from  the 
Defendants.  On  cross-examination,  Defendants  produced 
and  showed  to  Austin  an  information,  under  oath  sworn 
to  by  him  before  a  Justice  of  the  Peace,  which  was  identi- 
fied as  an  information  accompanying  a  return  of  the  Mag- 
istrate to  the  Court  certified  by  the  Magistrate.  Upon 
cross-examination,  the  witness,  Austin,  admitted  his  signa- 
ture to  the  information.  The  record  which  was  produced 
and  identified  by  the  clerk  of  the  Court,'  was  ofifered  in 
evidence  by  the  Defendant  to  show  a  prior  acquittal  of 
the  Defendants  for  the  same  offense  and  to  impeach  the 
witness,  Austin,  as  to  his  whereabouts  on  the  day  of  the 
offense.  Upon  objection  by  the  District  Attorney,  the 
Court  excluded  this  record  upon  two  grounds,  one  of 
which  is  pertinent,  namely,  the  ground  that  said  record 
had  been  altered  by  inserting  a  different  date  thereon  and 
in  changing  the  jurat  of  the  Justice  of  the  Peace.  In  sup- 
porting its  decision  in  this  regard,  the  Court  used  the 
following  language  at  page  986  of  the  opinion : 

"Upon  the  question  of  the  exclusion  of  the  altered 
affidavit  and  the  return  of  the  magistrate,  the  general 


—15— 

rule  is  that,  where  suspicion  is  raised  as  to  the  genu- 
ineness of  an  altered  document,  the  party  producing 
the  document  is  bound  to  remove  the  suspicion  by 
accounting  for  the  alteration.  Smith  v.  United  States, 
2  Wall.  (69  U.  S.)  219,  17  L.  Ed.  788.  The  altera- 
tion was  entirely  apparent,  and  it  was  material  be- 
cause the  paper  was  offered  to  prove  a  prior  sworn 
admission  by  the  witness  Austin  that  on  May  3,  1924, 
he  purchased  liquor  of  the  defendants  in  Chester, 
thereby  contradicting  his  testimony  that  he  was  not 
in  Chester  upon  that  date.  When  he  was  upon  the 
witness  stand,  his  attention  was  not  called  to  that 
date,  but  merely  to  his  signature,  which  he  identified. 
Under  these  circumstances,  I  know  of  no  rule  of 
evidence  which  makes  an  apparent  material  alteration 
in  a  writing  evidence,  even  if  it  is  produced  as  a 
court  record,  unless  the  party  producing  it  offers  evi- 
dence to  show  that  the  alteration  was  made  before 
the  paper  was  signed.  I  am  therefore  not  convinced 
that  I  was  in  error  in  excluding  the  evidence." 

Where  suspicion  of  alteration  of  an  instrument  is  raised 
whether  it  be  apparent  on  inspection,  or  is  made  so  by 
extraneous  evidence,  the  party  producing  the  instrument 
is  bound  to  remove  the  suspicion  by  accounting  for  the 
alteration.  In  the  case  of  Smith  v.  United  States,  2  Wall. 
219,  17  L.  Ed.  788,  the  case  came  before  the  Court  on  a 
Writ  of  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois.  It  arose  out  of  an 
action  instituted  by  the  United  States  on  official  bond  of 
one  Charles  N.  Pine,  former  U.  S.  Marshal.  When  the 
bond  was  offered  in  evidence,  it  appeared  that  the  name 
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of  one  of  the  sureties  had  been  erased.  It  appeared  that 
the  Appellant  had  never  consented  to  the  erasure.  The 
document  was  admitted  into  evidence  over  objection  of  the 
Appellant.  The  Supreme  Court  held  this  ruling  erroneous 
and  that  the  document  was  inadmissible.  At  page  232  of 
the  opinion  the  Court  stated : 

"General  rule  is,  that  where  any  suspicion  is  raised 
as  to  the  genuineness  of  an  altered  instrument, 
whether  it  be  apparent  upon  inspection  or  is  made  so 
by  extraneous  evidence,  the  party  producing  the  in- 
strument and  claiming  under  it  is  bound  to  remove 
the  suspicion  by  accounting  for  the  alteration.  1 
Greenl.  Ev.,  564." 

The  second  ground  of  objection  advanced  by  Appellant, 
that  Exhibits  3,  4,  5  and  6  were  not  sugar  ration  checks 
because  they  were  not  issued  on  a  sugar  ration  account 
by  a  depositor,  is  treated  fully  under  Specification  of  Error 
IV,  namely,  the  error  assigned  for  denial  of  motions  for 
a  judgment  of  acquittal,  and  for  that  reason  are  not  set 
out  at  this  place. 
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SPECIFICATION  OF  ERROR  II. 

The  District  Court  Erred  in  Admitting  Testimony  of 
the  Witness  Loud  Respecting  an  Alleged  Conver- 
sation With  Appellant. 

The  witness,  Loud,  was  called  by  the  Government  during 
the  case  in  chief  and  testified  that  he  was  employed  by  the 
Office  of  Price  Administration  [R.  287].  Loud  testified 
that  he  had  a  conversation  with  Appellant  in  the  first  week 
or  ten  days  of  February,  1946.  The  following  occurred 
[R.  288-89] : 

"Q.  What  was  the  purpose  of  this  discussion  with 
Mr.  Ziegler? 

Mr.  Carr :  I  am  going  to  object  to  this.  The  date 
shows  it  is  in  February,  1946,  several  months  before 
any  alleged  charge  in  the  information,  your  Honor. 

Any  discussion  with  this  defendant  at  that  time 
would  certainly  have  no  bearing  on  the  issue  in  this 
case. 

The   Court:      Unless   to    show    knowledge   of    the 
regulation,  is  all. 
Mr.  Strong:    And  willfulness,  your  Honor. 

The  Court:  That  is  the  only  part.  That  must  be 
established  by  the  Government. 

Mr.  Carr :    Well,  if  that  is  the  point — 
The  Court:     Yes,  if  it  goes  further  than  that,  I 
shall  entertain  a  motion  to  strike  because  it  is  ante- 
cedent to  the  offense  charged. 

Mr.  Carr :  I  think  counsel  should  state  his  purpose 
on  a  thing  like  that. 

Mr.  Strong:  Shall  I  approach  the  bench,  your 
Honor  ? 

The  Court :     No,  it  is  not  necessary.     Proceed. 
(Question  read  by  the  reporter.) 
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The  Witness :  To  ascertain  the  amount  of  sugar 
the  West  Coast  Supply  Company  had  received  and 
was  receiving  at  that  time. 

Q.  By  Mr.  Strong:  During  this  conversation 
with  Paul  Ziegler  was  there  anything  said  about  over- 
drawing of  the  sugar  ration  account  of  the  West 
Coast  Supply  Company?    A.    Yes,  sir. 

Mr.  Carr :  I  object  to  this  as  being  outside  the 
issues  charged  in  the  information. 

The  Court:  Yes,  I  do  not  believe  that  part  of  the 
testimony  is  competent,  unless  the  defendant's  atten- 
tion was  called  to  some  particular  regulation  with 
reference  to  the  sugar  ration.     *    *     * 

Mr.  Carr:  Well,  now,  did  you  rule  on  my  objec- 
,tion,  your  Honor? 

The  Court:  Yes,  I  sustained  that.  I  suggested  to 
counsel  that  if  there  are  any  matters  that  pertain  to 
bringing  home  to  the  defendants  knowledge  as  to  the 
regulations  at  that  time,  sugar  rationing,  and  so 
forth,  that  that  is  admissible;  but  that  would  be  a 
different  offense.  I  do  not  say  there  was.  Maybe 
there  was  not  any  offense  at  all.  There  is  not  any 
evidence  that  there  was  an  offense  prior  to  July  1, 
1946,  alleged  in  this  information. 

However,  any  knowledge  or  statement  made  with 
reference  to  regulations  to  the  defendant  at  that  time 
will  be  permitted. 

Mr.  Strong:     May  I  be  heard  further? 

The  Court:    Yes. 

Mr.  Strong:  I  should  like  to  offer  it  for  a  more 
extended  purpose. 

I  think  that  the  knowledge  of  the  regulations  is 
presumed  since  they  are  published  in  the  Federal 
Register.  My  purpose  is  to  show  willfulness  on  the 
part  of  this  defendant. 
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The  Court :  Yes,  certainly.  I  have  already  stated 
that. 

Mr.  Strong:  I  am  sorry.  I  thought  your  Honor 
was  restricting  it. 

The  Court:    Oh,  no. 

Q.  By  Mr.  Strong:  Did  the  defendant,  Paul 
Ziegler,  make  any  statement  or  indicate  in  any  way 
how  he  intended  to  obtain  sugar  after  his  ration  ac- 
count had  been  depleted? 

Mr.  Carr :  Now,  just  a  moment.  That  is  assuming 
something  that  is  not  in  evidence,  saying  that  after 
the  ration  account  was  depleted;  secondly,  it  is  in- 
quiring as  to  a  time  that  is  far  antecedent  to  this 
information,  and  it  certainly  is  going  to  work  to  the 
prejudice  of  this  defendant  if  we  get  off  into  collateral 
issues.  Then  we  will  have  to  determine  whether  he 
violated  some  other  regulation,  your  Honor. 

The  Court:     Let  me  make  it  clear  again. 

Any  knowledge  brought  to  the  deefndant  with 
reference  to  the  regulations,  or  anything  that  he  said 
with  reference  to  his  attitude  towards  those  regula- 
tions, is  admissible.  I  am  excluding  any  testimony 
at  all  with  reference  to  an  alleged  overdraft  or  any- 
thing else  that  there  might  have  been  prior  to  July  1, 
1946. 

I  think  that  that  is  very  clear.  The  Government 
must  show  willfulness  in  this  matter.    All  right. 

Mr.  Strong:    What  is  your  Honor's  ruling? 

The  Court :    Read  it. 

(Record  read  by  the  reporter.) 

The  Court :    Does  that  clear  it  up  ? 

Mr.  Strong:  I  am  sorry.  I  do  not  understand 
your  Honor's  ruling  on  the  question  because  it  is  my 
purpose  to  show  willfulness  by  language  of  the  de- 
fendant at  that  time. 
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The  Court:  I  said  you  could.  Now,  I  shall  keep 
repeating  it,  Mr.  Strong,  if  you  want  me  to. 

Read  it  again  to  Mr.  Strong. 

(Record  read  by  the  reporter.) 

The  Court:  Now,  that  is  the  statement:  the  Gov- 
ernment must  show  willulness.  That  is  what  you 
asked  me,  and  I  repeat  it  again : 

Any  evidence  you  have  of  willfulness  will  be  ad- 
mitted" [R.  289-91]. 

''Q.  By  Mr.  Strong:  Did  the  defendant  Paul 
Ziegler  make  any  statement  or  indicate  in  any  way 
how,  if  in  any  manner,  he  intended  to  obtain  sugar  in 
the  event  that  his  account  was  depleted? 

Mr.  Carr :  Well,  now,  that  certainly  is  objected  to 
upon  the  basis  it  is  based  on  a  contingency.  There  is 
no  foundation  showing  any  contingency  existed.  It 
is  prior  to  the  time  of  the  information. 

The  Court :  Give  the  conversation  between  your- 
self and  Paul  Ziegler"  [R.  292]. 

"The  Witness :  Well,  Mr.  Ziegler  informed  us  that 
he  felt  that  the  sugar  rationing  was  going  off  and 
that  he  was  going  to  get  sugar  one  way  or  the  other, 
and  his  allotment  period  in  January  was  like  other 
allotment  periods:  he  was  short  of  sugar,  and  inas- 
much as  the  meat  rationing  and  gasoline,  processed 
foods  had  gone  off  and  no  accounting  was  ever  made 
of  the  filling  station  people  or  the  grccers  or  the 
butchers  as  to  how  many  points  they  had  left  or  if 
it  equaled  their  inventory,  he  felt  that  the  same  would 
happen  to  sugar.  And  he  was  going  to  get  it  one  way 
or  the  other. 

We  informed  him  that  sugar  rationing  was  not  off 
and  that  anything  he  did  contrary  to  the  regulations 
would  not  be  legal. 
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He  replied  that  he  was  not  going  to  be  caught  short 
and  he  was  going  to  build  up  his  inventory  in  case  the 
sugar  rationing  went  off,  and  he  was  going  to  be  sup- 
pHed  with  as  much  as  he  could  possibly  get"  [R.  293]. 

If  such  a  conversation  occurred,  as  related  by  Loud,  it 
appears  that  Appellant,  at  the  time  of  the  conversation, 
expressed  a  design  or  plan  to  obtain  sugar.  Prior  to  the 
introduction  of  this  conversation,  the  prosecuting  attorney 
had  stated  that  it  was  introduced  to  show  "willfulness." 
In  the  first  place,  it  would  appear  that  the  conversation 
was  actually  irrelevant,  and,  secondly,  it  was  highly  preju- 
dicial to  Appellant  as  an  attempt  to  show  willfulness. 

Defendants'  statements  of  design  or  plan  are  often  ad- 
mitted in  evidence  by  courts  as  circumstantial  evidence 
that  the  defendant  later  committed  the  act  specified  in  the 
design.  Thus,  Appellant's  statement  that  he  planned  or 
designed  to  get  sugar  would  be  relevant  circumstantial 
evidence  that  he  later  did  try  to,  obtain  sugar. 

However,  the  conversation  between  Loud  and  Appel- 
lant was  not  introduced  to  prove  a  subsequent  act  of  ob- 
taining sugar.  Instead  it  was  introduced  to  prove  a  state 
of  mind  alleged  to  exist  at  a  later  time  when  Appellant 
attempted  to  obtain  sugar.  Obviously,  a  statement  of  a 
plan  to  do  a  particular  act,  as  get  sugar,  is  irrelevant  in 
proving  the  state  of  mind  which  existed  at  a  later  date 
when  the  attempt  to  get  the  sugar  was  consummated. 

Although  there  is  nothing  in  the  alleged  conversation 
between  Loud  and  Appellant  which  can  be  definitely  placed 
in  the  category  of  a  plan  or  design  to  obtain  sugar  illegally, 
the  jury  would  undoubtedly  draw  the  inference  that  it  did 
indicate  a  plan  to  obtain  sugar  illegally.  As  a  matter  of 
fact,  from  a  logical  standpoints.  Loud,  as  special  agent  for 
the  Office  of  Price  Administration,  probably  w^ould  have 
been  the  last  person  to  whom  Appellant  would  have  com- 
municated a  desire  to  obtain  sugar  illegally. 
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Thus,  from  a  statement  of  intent  to  obtain  sugar  (with- 
out indicating  the  time  or  method),  one  cannot  logically 
reach  the  conclusion  that  at  a  later  date  an  intention  ex- 
isted to  obtain  sugar  illegally  or  under  different  circum- 
stances. This  distinction,  which  is  extremely  important, 
was  very  succinctly  stated  by  Wigmore  in  his  treatise  on 
Evidence,  as  follows : 

Wigmore  on  Evidence,  3d  Ed.,  §103  (3) : 

"(3)  Design  or  Intention,  distinguished  from  In- 
tent. The  probative  feature  of  an  intention  or  design 
is  its  direction  forward  to  the  accomplishment  of  a 
purpose  by  action.  That  is  why  it  is  relevant  to  show 
the  later  doing  of  the  act.  This  is  a  different  thing 
from  intent,  in  the  legal  sense,  i.  e.,  the  state  of  mind 
which  accompanies  an  act  and  imparts  to  it  a  criminal 
or  innocent  quality.  The  two  things  are  as  different 
as  the  design  with  which  a  man  buys  a  good  cigar  and 
his  state  of  mind  later  when  he  is  smoking  it.  His 
plan  is,  when  buying,  to  smoke  it;  later,  when  his 
design  is  being  fulfilled,  his  smoking  is  accompanied 
by  sentiments  of  comfort  and  self-satisfaction.  But 
his  design  may  be  frustrated  and  yet  the  accompany- 
ing sentiments  may  be  experienced ;  as,  if  he  loses  the 
cigar  and  a  friend  gives  him  another.  Or  his  design 
may  be  carried  out,  but  the  sentiments  not  be  ex- 
perienced; as,  if  the  cigar  turns  out  to  be  a  poor  one. 
So,  too,  a  person  may  design  to  write  a  document  and 
this  design  is  relevant  to  show  that  he  did  later  write 
it;  but  his  intent,  while  writing  it,  to  make  false  repre- 
sentations depends  on  different  considerations. 
Again,  a  person  may  design  to  take  another's  prop- 
erty, and  this  design  is  relevant  to  show  the  subse- 
quent taking;  but  whether  the  taking  was  under  a 
claim  of  right  or  with  felonious  intent  involves  a 
different  mental  state." 
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A  case  analogous  to  the  instant  situation,  and  one  which 
applies  the  foregoing  principle,  is  Stevenson  v.  U.  S.  (5 
Cir.),  86  Fed.  106.  There,  defendant  was  charged  with 
murder  for  having  killed  a  deputy  marshal.  Evidence  was 
admitted  as  to  the  declaration  of  the  defendant  made  three 
months  prior  to  the  homicide  that  he  "intended  to  kill  the 
next  deputy  marshal  that  arrested  him."  The  Court  held 
that  the  evidence  was  improperly  admitted,  pointing  out  on 
page  110: 

"The  evidence  of  Mrs.  Joe   Paul   with   regard   to 
the  declarations  of  the  defendant  made  some  three 
months   prior   to   the   homicide   was    improperly   ad- 
mitted.    It  was  too  remote  and  general  to  have  any 
legitmiate  bearing  on  the  issues  to  be  tried.     The  case 
does  not  show,  nor  even  tend  to  show,  that  the  de- 
ceased, Joe  Gaines,  acted  as  a  deputy  marshal,  or  that 
he  was  known  to  the  plaintiff  in  error  at  any  time  as 
a  deputy  marshal,  but  rather  tends  to  show— and  that 
was  the  view  of  the  trial  judge-that  Joe  Gaines    in 
attemptmg  to  arrest  the  defendant  prior  to  the  homi- 
cide and  afterwards  at  the  homicide,  was  acting  as  a 
constable,  and  not  as  a  deputy  marshal." 
See  also : 

Bird  V.  U.  S.,  180  U.  S.  356,  45  L.  Ed.  570. 

The  prosecuting  attorney,  in  his  closing  argument,  pre- 
sented the  jury  with  the  inference  that  the  intention  ex- 
pressed by  the  Appellant  in  the  conversation  with  Loud 
was  to  obtain  sugar  illegally,  a  state  of  mind  on  the  part 
of  the  Appellant  which  was  not  borne  out  by  the  actual 
testimony.  This  inference,  drawn  from  irrelevant  evi- 
dence, was  highly  prejudicial  to  Appellant  and  it  could 
hardly  be  denied  that  the  jury  would  be  swayed  by  such 
evidence. 
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The  prejudicial  effect  of  Loud's  testimony  became  more 
pronounced  by  the  argument  of  the  prosecutor.  In  his 
opening  argument  he  said : 

"Then  you  will  remember  Mr.  Loud  of  the  Office 
of  Price  Administration  testified  here  something  to 
the  effect  that  Mr.  Ziegler  was  up  there  on  some  mat- 
ter and  that  Mr.  Ziegler  indicated  to  him  that  he  was 
going  to  get  sugar. 

Mr.  Ziegler  said  on  the  stand,  No,  he  never  said 
that. 

But  the  fact  of  what  he  was  doing  completely  be- 
lies his  own  statement  because  it  is  exactly  what  he 
was  doing  all  the  time.  He  was  trying  to  get  sugar, 
and  that  is  what  he  was  after  all  the  time:  to  get 
sugar.  That  is  why  he  issued  these  four  pieces  of 
paper :  to  get  sugar,  not  to  just  pass  documents  from 
one  hand  to  another"  [R.  542-43]. 

In  his  closing  argument  the  prosecutor  said : 

''As  a  matter  of  fact,  in  this  case  we  have  much 
more  convincing  proof  that  it  was  done  because  the 
thing  that  Mr.  Loud  said  Mr.  Ziegler  had  told  him 
he  was  going  to  do,  to  try  to  get  sugar  any  way  he 
could,  isn't  that  exactly  what  he  did  in  this  case? 
Isn't  that  exactly  what  he  was  trying  to  do  through- 
out May  and  June,  1946?  And  isn't  that  precisely 
what  he  ultimately  did  when  he  issued  these  docu- 
ments over  which  there  is  a  dispute,  apparently,  as  to 
whether  they  are  pieces  of  paper  or  checks  ? 

Why  did  he  issue  these  documents  if  it  was  not  to 
get  sugar?  Was  he  not  trying  to  get  sugar  all  the 
time?  Wasn't  he  trying  to  get  it  any  way  he  could? 
And  isn't  that  exactly  what  Mr.  Loud  said  the  de- 
fendant told  him  he  was  going  to  do? 
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I  don't  see  any  reason  why  it  should  be  assumed 
that  Mr.  Loud  is  not  telHng  the  truth  in  view  of  all 
those  circumstances  and  in  view  of  the  fact  that  Mr, 
Loud  is  a  person  who  has  no  direct  interest  in  this 
case"  [R.  598-99]. 

The  insidious  effect  of  this  argument  becomes  apparent. 
Although  this  evidence  was  not  introduced  to  prove  the 
fact  that  the  Appellant  had  obtained  sugar,  but,  according 
to  the  prosecutor,  for  the  purpose  of  showing  willfulness, 
here  now  the  prosecutor  is  arguing  that  Appellant  had 
told  Loud  that  he  was  going  to  get  sugar  and  that  Appel- 
lant did  just  exactly  that.  The  prosecutor  also  argued 
that  Appellant  was  trying  to  get  sugar  throughout  May 
and  June,  1946,  which  is  wholly  contrary  to  the  evidence. 
The  only  testimony  concerning  negotiation  for  sugar  was 
that  of  Appellant,  and  it  was  unrefuted  that  he  talked 
to  the  various  brokers  during  May  and  June  and  had  told 
them  that  he  wanted  to  be  ready  to  acquire  sugar  should 
O.  P.  A.  be  terminated   [R.   156,  345]. 

In  the  first  place,  the  statement  attributed  to  Appellant 
that  "he  was  going  to  get  sugar  one  way  or  the  other" 
leaves  entirely  too  much  for  interpretation.  The  prosecu- 
tor's approach  was  that  this  statement,  made  approximate- 
ly five  months  prior  to  the  alleged  offense,  meant  that 
Appellant  was  going  to  obtain  sugar  illegally.  The  alleged 
statement  of  Appellant  is  subject  to  various  interpreta- 
tions and  the  most  reasonable  interpretation  is  not  neces- 
sarily the  one  that  it  disclosed  any  desire  to  obtain  sugar 
illegally. 

Even  assuming  that  the  statement  attributed  to  Appel- 
lant by  Loud  contained  an  inference  of  an  illegal  desire 
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to  obtain  sugar,  its  relevancy  is  relatively  remote.  The 
process  of  inference  from  a  mental  condition  at  one  time, 
unrelated  to  any  particular  act,  to  a  mental  condition  at 
another  time  under  different  circumstances  (the  changed 
situation  including  the  Presidential  veto  of  the  O.  P.  A.) 
with  respect  to  a  particular  act,  is  extremely  remote.  Here 
the  argument  is  from  a  mental  condition  supposedly  once 
existing  to  its  subsequent  prolongation.  The  peculiar 
opportunity  for  error  here  is  that  the  alleged  prior  exist- 
ing emotion  may  have  been  brought  to  an  end  by  a  change 
in  the  facts  (which  was  the  situation  in  the  instant  case) 
before  the  time  in  issue,  and  the  subsequent  existing  emo- 
tion at  the  time  of  the  alleged  criminal  act  may  have  been 
first  produced  at  the  time  of  the  alleged  offenses,  namely, 
July  1. 

The  conversation  with  Loud  from  which  the  Govern- 
ment desires  to  infer  a  mental  condition  on  the  part  of  the 
Appellant  occurred  in  February,  many  months  before  the 
acts  in  question  and  before  the  all-important  veto  of  the 
O.  P.  A.  by  the  President.  If  this  conversation  was  rele- 
vant at  all,  and  that  is  challenged,  to  prove  mental  condi- 
tion, its  revelancy  certainly  was  so  remote  as  to  be  com- 
pletely outweighed  by  the  undue  prejudice  which  it  created 
in  the  minds  of  the  jury  against  Appellant. 

The  disadvantageous  and  prejudicial  effect  of  such 
testimony  as  that  produced  by  Loud  falls  within  the  two 
descriptions  of  Professor  Wigmore,  Vol.  VI,  3d  Ed.,  Sec. 
1864  (a),  p.  490: 

"If  the  use  of  certain  evidential  material  tends  to 
produce  undue  confusion  in  the  minds  of  the  tribunal 
— i.e.,  the  jurors — by  diverting  their  attention  from 
the  real  issue  and  fixing  it  upon  a  trivial  or  minor 
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matter,  or  by  making  the  controversy  so  intricate  that 
the  disentanglement  of  it  becomes  difficult,  the  evi- 
dence tends  to  the  suppression  of  the  truth  and  not  to 
its  discovery;  and  there  is  good  ground  for  excluding 
such  evidence,  unless  it  is  so  intimately  connected 
with  the  main  issue  that  its  consideration  is  inevit- 
able. 

"(b)  So  also,  if  certain  evidential  material,  having 
a  legitimate  probative  value,  tends  nevertheless  to 
produce  also,  over  and  above  its  legitimate  effect,  an 
unfair  prejudice  to  the  opponent,  or  by  virtue  of  the 
personality  of  the  witness  tends  to  receive  an  exces- 
sive weight  in  the  minds  of  the  tribunal,  there  is  good 
ground  for  excluding  such  evidence,  unless  it  is  in- 
dispensable for  its  legitimate  purpose." 

The  testimony  of  the  witness  Loud  and  the  references 
thereto  by  the  prosecutor  in  his  argument  made  it  im- 
possible for  the  jury  to  give  appropriate  and  proper  con- 
sideration to  Appellant's  defense  that  he  honestly  believed 
that  the  O.  P.  A.  had  terminated  on  June  30  and  that 
on  July  1,  the  date  of  the  alleged  offense,  he  was  entitled 
to  purchase  sugar  in  a  free  market.  In  other  words,  the 
very  foundation  of  Appellant's  defense  was  so  completely 
confused  as  to  leave  no  hope  for  a  verdict  of  the  jury 
based  solely  on  the  evidence  in  the  case. 
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SPECIFICATION  OF  ERROR  III. 

The  District  Court  Erred  in  Denying  Appellant's 
Motions  for  a  Judgment  of  Acquittal  on  Each 
and  Every  Count  of  the  Information. 

At  the  conclusion  of  the  Government's  case  in  chief, 
the  following  occurred: 

"Mr.  Carr:  If  the  court  please,  there  are  various 
matters  I  want  to  take  up. 

First  I  want  to  move  under  Rule  29  of  the  Rules 
of  Criminal  Procedure  for  the  court  to  order  an  entry 
of  judgment  of  acquittal  on  each  and  every  count  of 
the  information  as  to  both  defendants,  the  West 
Coast  Supply  Company  and  Paul  J.  Ziegler. 

Perhaps  the  order  in  which  I  take  these  up  may 
save  some  time,  your  Honor. 

The  Court:  How  much  time  would  you  like,  Mr. 
Carr?     *     *     * 

The  Court:     Proceed. 

Mr.  Carr:  Now,  first  I  want  to  take  up  the  in- 
formation itself,  your  Honor,  and  the  grounds  of  that 
motion  are  simply  this: 

First,  under  Rule  12(b)(2),  the  Rules  of  Criminal 
Procedure,  provides  that  the  court  may  at  any  time 
take  notice  of  and  dispose  of  the  failure  or  any  or 
every  count  that  charges  an  ofifense. 

The  second  proposition  is  that  the  evidence  is  in- 
sufficient to  sustain  a  conviction  on  any  of  the  counts 
against  either  one  of  these  defendants"  [R.  311,  312]. 

Thereafter,  beginning  on  p.  312  of  the  record  and  con- 
tinuing to  p.  328,  is  set  forth  the  argument  in  support  of 
the  motion. 

At  the  conclusion  of  the  case  of  Appellant,  the  motion 
for  judgment  of  acquittal  was  renewed  [R.  425]. 


At   the   conclusion   of   the   entire   case,    the    following 
occurred : 

''Mr.  Carr:  Yes.  Your  Honor's  ruling-  is  that 
the  judgment  of  acquittal  is  now  ordered  entered  in 
the  case  of  the  West  Coast  Supply  Company  on  each 
and  every  count? 

The  Court:     That  is  correct. 

Mr.  Carr :  So  then  I  shall  address  myself  to  the 
matter  of  Paul  J.  Ziegler. 

Now,  if  the  court  please,  I  want,  even  if  I  have 
to  presume  a  little  upon  the  court's  time,  to  very 
vigorously  and  as  strongly  as  I  can  direct  the  court's 
attention  to  the  proposition  to  which  I  am  going  to 
address  myself. 

First  I  will  move  that  the  court  enter  a  judgment 
of  acquittal  on  each  and  every  count  of  the  informa- 
tion, to-wit,  eight  counts,  insofar  as  the  remaining 
defendant,  Paul  J.  Ziegler,  is  concerned,  based  upon 
the  grounds: 

First,  that  the  information  does  not  state  an  of- 
fense ; 

Secondly,  that  there  has  been  a  complete  variance 
of  the  proof  with  the  allegations  of  each  and  everv 
count  of  the  information; 

Third,  that  the  evidence  is  wholly  insufficient  to 
support  a  verdict  of  guil^  on  any  of  the  eight  counts 
o±  the  mformation"  r;<^  443], 

At  the  outset,  it  would  appear  that  Counts  Three  and 
Four  should  have  been  summarily  disposed  of  on  the  mo- 
tion for  the  reason  that,  at  all  times  mentioned  in  Counts 
Three  and  Four,  there  was  an  actual  balance  in  the  ac- 
counts of  the  West  Coast  Supply  Company  in  the  amount 
of  34,717  pounds  [Exhibit  1].  The  Government,  how- 
ever, contended  that  the  check  in  the  amount  of  600  000 
pounds  [Exhibit  6],  drawn  to  the  Union  Sugar  Co    S 
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arrived  at  the  bank  first  and  thereby  created  an  overdraft. 
Under  this  theory,  a  larger  check  than  the  balance  arriv- 
ing ahead  of  another  check  would  supposedly  deplete  the 
account  although  a  demand  would  be  made  upon  the  de- 
positor for  ration  credits,  and,  if  not  supplied,  the  entire 
amount  of  the  check  first  arriving  would  be  entered  as  an 
overdraft.  An  analogous  situation  is  presented  where 
a  depositor  has  in  an  account  $10,000  and  on  the  same 
day  issues  two  checks — one  for  $12,000  and  one  for 
$5,000.  In  the  event  the  bank  refused  payment  of  the 
$12,000  check,  it  certainly  would  not  be  contended  that 
the  bank  would  reject  payment  of  the  $5,000  check.  It 
seems  basically  sound  to  assert,  assuming  Appellant  had 
actually  been  a  depositor  and  had  issued  a  check  on  the 
account,  that  he  would  be  entitled  to  absorb  the  entire 
34,717  pounds  before  being  charged  with  an  overdraft. 

The  second  ground  urged  in  support  of  the  motion  for 
a  judgment  of  acquittal  was  that  there  had  been  a  fatal 
variance  between  the  charges  in  each  of  the  counts  and 
the  proof.  In  Counts  One,  Three,  Five  and  Seven,  it  was 
clearly  intended  to  charge  an  overdraft  on  the  ration  ac- 
count of  the  West  Coast  Supply  Company.  Specifically, 
it  was  charged  as  to  each  check  that  defendants  did  wil- 
fully issue  and  cause  to  be  issued  a  sugar  ration  check  for 
an  amount  larger  than  the  balance  in  the  account  on  which 
it  was  drawn  by  issuing  to  the  Union  Sugar  Co.  a  check, 
drawn  by  and  on  behalf  of  the  West  Coast  Supply  Com- 
pany and  Ziegler,  when  the  West  Coast  Supply  Company 
had  a  balance  at  the  Union  Bank  &  Trust  Co.  in  its  ac- 
counts insufficient  to  cover  the  amount  of  the  check. 

Section  15.7  (d)  of  Third  Revised  Ration  Order  No.  3, 
specifically  provides: 

"(d)  Overdrafts  prohibited.  No  check  may  be 
issued  for  an  amount  larger  than  the  balance  in  the 
account  on  which  it  is  drawn  less  the  amount  of  out- 
standing checks  drawn  on  that  account." 
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under the  foregoing  quoted  section,  the  proof  required 
to  sustain  a  violation  would  be  that  a  ration  check  was 
issued  for  an  amount  larger  than  the  balance  in  the  ration 
account  on  which  it  was  drawn. 

Section  24.1  (c)  (5)  of  Third  Revised  Ration  Order 
No.  3  defines  check  as: 

"  'Check'  means  a  sugar  ration  check,  in  the  form 
prescribed  by  the  Office  of  Price  Administration, 
drawn  by  a  depositor  against  his  account  and  made 
payable  to  the  account  of  a  named  person." 

The  record  contains  no  evidence  whatsoever  that  Appel- 
lant was  a  depositor — in  fact,  the  evidence  conclusively 
shows  that  he  was  not. 

Section  24.1   (c)   (9)  defines  depositor  as: 

"  'Depositor'  means  a  person  who  has  a  ration 
bank  account.     *     '''     *" 

Section  24.1  (c)   (1)  defines  account  as: 

"  'Account'  means  a  sugar  ration  bank  account 
carried  by  a  bank,  in  which  the  bank  keeps  a  record 
of  deposits  of  stamps,  coupons,  and  checks  and  of 
transfers  of  sugar  ration  credits." 

There  was  no  evidence  that  Appellant  had,  at  any  of 
the  times  mentioned  in  any  of  the  Counts  of  the  Informa- 
tion, a  ration  bank  account.  On  the  contrary,  the  evidence 
definitely  disclosed  that  he  had  no  such  account,  nor  was 
he  a  depositor. 

Section  24.1  (c)  (15)  defines  issue  as: 

"  Tssue'  when  used  with  respect  to  a  check,  means 
the  delivery  of  a  completed  check  to  the  person  to 
whose  account  the  check  is  made  payable." 

The  evidence  produced  by  the  Government  discloses  that 
Exhibits  3,  4,  5  and  6  were  not,  in  fact,  completed,  but, 
on  the  contrary,  were  altered  after  they  were  delivered  by 
Appellant  to  the  various  brokers. 
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It  should  be  noted  that  Section  15.7  (f)  of  Revised 
Ration  Order  No.  3  states: 

"No  check  which  has  been  altered,     *     *     *     may 
be  issued,     *     *     *." 

The  District  Court  entered  a  judgment  of  acquittal  as 
to  the  West  Coast  Supply  Company,  and  that  Company 
had  the  ration  account,  not  the  Appellant.  If  the  checks 
in  question  were  not  issued  by  or  on  behalf  of  the  West 
Coast  Supply  Company,  then  certainly  they  were  not  ration 
checks  on  the  account  of  the  West  Coast  Supply  Com- 
pany, and,  if  they  were  not  checks  on  that  account,  they 
were,  in  fact,  nothing  but  pieces  of  worthless  paper  in  so 
far  as  Section  15.7  (d)  is  concerned. 

In  so  far  as  Counts  One,  Three,  Five  and  Seven  are 
concerned,  the  Government  charged  that  the  West  Coast 
Supply  Company  and  Appellant  had  issued  ration  checks 
against  the  account  of  the  West  Coast  Supply  Company 
and  that  those  checks  resulted  in  overdrafts.  The  proof, 
however,  was  a  complete  variance  with  the  charge  and 
disclosed  that  actually  Exhibits  3,  4,  5  and  6,  while  being 
signed  by  Appellant,  were  not  drawn  on  the  account  of 
the  West  Coast  Supply  Company  either  by  that  Company 
or  on  its  behalf.  Otherwise  the  lower  court,  upon  its 
stated  theory  that  a  partnership  might  be  criminally  liable, 
would  have  refused  to  enter  a  judgment  of  acquittal. 

The  situation  here  would  be  no  different  from  one  where 
it  was  charged  that  a  check  on  a  bank  account  was  an 
overdraft  and  it  developed  that  the  name  in  which  the 
account  was  carried  was  placed  on  the  check  after  it  was 
issued  and  without  the  knowledge  or  consent  of  the  de- 
positor. It  is  unlikely  that  it  would  be  contended  that 
such  a  transaction  constitutes  an  overdraft  no  matter  how 
many  other  offenses  might  be  involved. 

It  is  contended  by  Appellant  that  there  was  a  material 
variance  between  the  charges  in  Counts  Two,  Four,  Six 
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and  Eight  and  the  proof.  In  each  of  the  counts  it  was 
charged  that  Appellant  and  West  Coast  Supply  Company 
unlawfully  received  sugar  in  exchange  for  a  ration  check- 
drawn  by  and  on  behalf  of  Appellant  and  West  Coast 
Supply  Company  on  the  Union  Bank  &  Trust  Co.  and 
"issued  by  the  defendants"  when  they  knew  that  the  ra- 
tioned documents  were  not  validly  issued  because  the  West 
Coast  Supply  Company  did  not  have  a  ration  bank  account 
with  sufficient  balance  to  cover  the  respective  checks. 
There  was  a  material  variance  between  these  charges  and 
the  proof  in  two  particulars —  namely,  the  Government 
proved  that  the  West  Coast  Supply  Company  actually  re- 
ceived the  sugar  (not  Appellant),  and  it  completely  failed 
to  prove  that  the  ration  checks  were  issued  on  the  ration 
account  of  the  West  Coast  Supply  Company. 

The  Government  introduced  in  evidence  Exhibits  12 
through  21,  both  inclusive,  to  establish  that  the  sugar  was 
actually  delivered  to  the  West  Coast  Supply  Company. 

Exhibit  12  consisted  of  invoices  to  the  West  Coast 
Supply  Company  for  sugar  [R.  134].  Exhibit  13  con- 
sisted of  freight  bills  showing  the  transfer  of  sugar  to 
the  West  Coast  Supply  Company  [R.  135].  Exhibit  14 
consisted  of  delivery  receipts  showing  delivery  of  sugar  to 
the  same  Company  [R.  135].  Exhibit  15  consisted  of 
four  documents  showing  shipment  and  delivery  of  sugar 
to  West  Coast  Supply  Company  [R.  159].  Exhibits  16 
through  20,  both  inclusive,  were  original  and  photostatic 
copies  of  documents  showing  the  transfer  of  sugar  to  the 
West  Coast  Supply  Company  [R.  161].  The  witness, 
Robert  A.  Russell,  called  by  the  Government,  testified  that 
he  was  employed  by  the  West  Coast  Supply  Company. 
He  identified  his  signature  on  the  above  mentioned  Ex- 
hibits [R.  257  et  seq.].  All  Exhibits  introduced  by  the 
Government  relating  to  delivery  of  the  sugar  show  delivery 
to  West  Coast  Supply  Company.  The  only  evidence  of 
delivery  to  any  one  other  than  West  Coast  Supply  Com- 


pany  was  the  one  statement  by  the  witness  Russell.  When 
testifying  concerning  Exhibit  15-A,  he  stated  that  that 
particular  sugar  he  received  in  the  entrance  of  the  ware- 
house of  the  John  H.  Ziegler  Co.  [R.  255].  Appellant 
did  attempt  to  testify  on  direct  examination  that  the  John 
H.  Ziegler  Co.  paid  for  the  sugar,  but  counsel  for  the 
Government  objected  and  the  Court  sustained  the  objec- 
tion on  the  ground  that  the  checks  would  be  the  best 
evidence.  Thereafter  Government  counsel  demanded  the 
checks  of  Appellant  while  he  was  on  the  stand  in  his 
behalf  and  they  were  introduced  in  evidence  over  the  ob- 
jection of  Appellant  [R.  384  et  seq.]. 

In  the  case  of  Berger  v.  U.  S.,  295  U.  S.  78-89,  79  L. 
Ed.  1314,  the  rule  for  the  determination  of  whether  there 
is  a  variance  in  the  proof  is  set  forth  at  p.  1318. 

"The  general  rule  that  allegations  and  proof  must 
correspond  is  based  upon  the  obvious  requirements 
(1)  that  the  accused  shall  be  definitely  informed  as 
to  the  charges  against  him,  so  that  he  may  be  enabled 
to  present  his  defense  and  not  be  taken  by  surprise 
by  the  evidence  ofifered  at  the  trial;  and  (2)  that  he 
may  be  protected  against  another  prosecution  for  the 
same  offense." 

In  Neal  v.  U.  S.  (8  Cir.)  102  F.  (2d)  643,  the  indict- 
ment informed  the  defendant  that  the  Government  would 
prove  that  the  $5,903  was  a  part  of  that  stolen  after 
August  24,  1937,  and  not  that  it  might  be  a  part  of  that 
taken  some  time  during  the  preceding  seven  years.  The 
Court  reversed  the  case  holding  that  the  variance  was 
material  pointing  out  there  would  have  to  have  been  a 
different  defense  if  the  allegation  had  been  that  the  money 
was  taken  afterwards. 

So,  in  the  instant  case,  Appellant  was  charged  in  the 
odd-numbered  counts  with  an  overdraft  and  came  to  court 
prepared  to  defend  on  those  charges.  Counsel  for  the 
Government  seemed  to  take  the  position  that,  if  the  facts 
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developed  any  offense  under  Third  Revised  Ration  Order 
No.  3  or  General  Ration  Order  No.  8,  Appellant  should 
be  found  guilty.  No  principle  of  criminal  law  is  more 
firmly  established  than  the  principle  that  one  cannot  be 
convicted  of  an  offense  not  charged  in  the  Information  or 
the  Indictment. 

Malaga  v.  U.  S.  (1  Cir.),  57  F.  (2d)  822.  Further- 
more, it  is  fundamental  that  material  parts  of  which  con- 
stitute the  offense  must  be  stated  in  the  indictment  or 
information  and  they  must  be  proved  by  the  evidence. 

Mathezvs  v.  U.  S.  (8  Cir.),  15  F.  (2d)  139,  142-3; 

U.  S.  V.  Byers  (2  Cir.),  73  F.  (2d)  419. 

Respecting  the  even-numbered  counts,  Appellant  came 
to  court  prepared  to  meet  the  charge  that  he  had  received 
the  sugar  alleged  in  Counts  Two,  Four,  Six  and  Eight, 
for  checks  on  the  account  of  the  West  Coast  Supply  Com- 
pany as  set  forth  therein.  At  the  end  of  the  Government's 
case,  when  the  motion  for  the  judgment  of  acquittal  was 
first  made  on  each  count,  there  was  no  evidence  whatso- 
ever that  appellant  had  received  any  sugar.  On  the  con- 
trary, all  of  the  evidence  conclusively  showed  that  it  was 
received  by  the  West  Coast  Supply  Company.  The  Court, 
at  that  particular  time,  refused  to  grant  the  motion  not 
only  as  to  Appellant  but  as  to  the  West  Coast  Supply 
Company.  At  the  end  of  the  entire  case,  the  Court 
granted  the  motion  as  to  West  Coast  Supply  Company 
and  the  jury  returned  a  verdict  on  the  even-numbered 
counts — that  is,  the  receiving  of  the  sugar,  against  Ap- 
pellant. The  evidence  also  disclosed  that  the  alleged  ra- 
tion checks,  Exhibits  3,  4,  5  and  6,  were,  in  fact,  not 
issued  on  the  account  of  the  West  Coast  Supply  Company 
as  charged  in  the  even-numbered  counts.  It,  therefore, 
appeared  at  the  end  of  the  Government's  case  and  at  the 
conclusion  of  the  case  for  the  defense  that  there  had  been 
a  material  variance  in  the  particulars  as  heretofore  set 
out. 
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Another  one  of  the  grounds  urged  in  support  of  the 
motion  for  judgment  of  acquittal  was  that  the  quota  base 
provisions  of  Third  Revised  Ration  Order  No.  3  are 
made  dependent  upon  historical  use  in  administering  the 
sugar  rationing  program,  and  that  such  restrictions  are 
expressly  prohibited  by  the  War  Mobilization  and  Recon- 
version Act  of  1944  (50  U.  S.  C.  A.,  App.,  Sec.  1651  et 
seq.)  and  are  invalid  [R.  317-8]. 

The  evidence  discloses  that  the  John  H.  Ziegler  Co. 
was  an  industrial  user  [R.  362].  However,  the  Company 
did  not  come  into  existence  until  1944  [R.  337].  The 
business  was  that  of  manufacturing  jams,  jellies,  dough- 
nut flour,  flavors,  extracts  and  glazed  fruits  [R.  333]. 
The  Company  employed  in  June  and  July  of  1946  approxi- 
mately 20  people  [R.  335]. 

Any  manufacturer  (industrial  user)  who  began  opera- 
tion of  business  after  1941  encountered  extreme  difficulty 
in  obtaining  sugar  by  reason  of  not  having  a  base  period 
in  that  year.  Under  Third  Revised  Ration  Order  No.  3, 
such  a  manufacturer's  quota  was  predicated  upon  a  his- 
torical basis  or  otherwise  it  was  dependent  upon  the  con- 
cern's existence  at  a  given  time. 

The  War  Mobilization  and  Reconversion  Act  of  1944, 
Sec.  1658  (b)  provides: 

"Such  production  for  nonwar  use  shall  be  permitted 
regardless  *  *  *^  and  shall  not  be  made  dependent 
upon  the  existence  of  a  concern  or  the  functioning  of 
a  concern  in  a  given  field  of  activity  at  a  given  time;" 
Section  1659,  U.  S.  C.  A.,  Title  50,  App.  provides: 
"(a)  Whenever  the  expansion,  resumption,  or  ini- 
tiation of  production  for  nonwar  use  is  authorized, 
on  a  restricted  basis,  by  any  executive  agency  having 
control  over  manpower,  production,  or  materials,  the 
restrictions  imposed  shall  not  be  such  as  to  prevent 
any  small  plant  capable  and  desirous  of  participating 
in  such  expansion,  resumption,  or  initiation  of  pro- 
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auction  for  nonwar  use  from  so  participating-  in  such 
production. 

"(b)  Whenever   such    executive   agency   allocates 
available  materials  for  the  production  of  any  item  or 
group  of  ,tems  for  nonwar  use,  it  shall  make  avail- 
able a  percentage  of  such  materials  for  the  exclusive 
use  by  small  plants  for  the  production  of  such  item 
or  grotip  of  items.     Such  percentage  shall  be  deter- 
mmed  by  the  head  of  such  agency  after  givinsf  full 
consideration  to  the  claims  presented  by  the  chair- 
man of  the  board  of  directors  of  the  Smaller  War 
Plants  Corporation  and  shall  be  fair  and  equitable. 
,•     ^  \^'.  .  ^""^  **=  purposes  of  this  title  fsec- 

tions  1656-1660  of  this  Appendix),  a  small  plant 
means  any  small  business  concern  engaged  primarilv 
m  production  or  manufacturing  either  employing  twi 
hundred  and  fifty  wage  earners  or  less,  or  coming 
vithm  such  other  categories  as  may  be  established  by 

wih  the    I  'f'"'"'   ^^^"^-^   ■•"   consultation 

with  the  chairman  of  the  board  of  directors  of  the 
Smaller  War  Plants  Corporation.     *    *    *" 
Appellant,    as   an   industrial   user    was   entJfl.J    * 
.»..«  .«e„  „  J..,,  ,.i,  „,  „™i  t»i  Z 

m  Its  opinion  (p.  777)  stated:  ' "'  ^'^^ 

"The  Congress  saw  fit  to  enrnr.racro  „      i, 
prises  and   new   plants   and   to   pr^o    cT  sam' '  irt 
expansion  and  initiation  of  production   for 
use.     To  further  snrh   r„     1'™""="™   tor  non-war 

tory  safeguards  we"    se?ufr"°"'  '^"""^^  ^'^'"- 

and  new  concern      ,om    "P       ^"""''^  ""'"  "'"*' 
t„^;..  I  '"-^rns   irom   discriminatory   use  of   hk 

toncal  use  bases  for  any  purpose  in  ration  orders." 
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SPECIFICATION  OF  ERROR  IV. 

The  District  Court  Erred  in  Permitting  the  Ass't. 
United  States  Attorney  to  Call  Upon  Appellant, 
While  He  Was  on  the  Witness  Stand,  to  Produce 
Private  Papers  and  in  Compelling  Appellant  to 
Produce  as  Evidence  His  Private  Papers,  To  Wit: 
Government's  Exhibits  40,  41,  42,  43  and  44. 

Appellant  took  the  stand  and  testified  in  his  own  behalf 
[R.  333].  During  the  time  that  Appellant  was  under 
cross  examination  by  Government's  counsel,  the  permissi- 
ble limits  of  such  an  examination  were  overstepped  con- 
•stantly  and  eventually  reached  a  histrionic  climax  with 
a  demand  upon  Appellant,  while  under  cross  examination, 
to  produce  his  private  papers. 

The  situation  developed  in  the  following  way.  At  the 
close  of  the  Government's  case,  all  of  the  testimony  in- 
troduced by  the  Government  proved  that  the  sugar  involved 
was  delivered  to  the  West  Coast  Supply  Company.  As 
heretofore  pointed  out,  there  was  insufficient  evidence 
during  the  case  in  chief  to  prove  that  Appellant  was  a 
member  of  the  partnership.  West  Coast  Supply  Company, 
or  that  he  had  received  any  of  the  sugar  mentioned  in  any 
of  the  Counts.  Despite  this,  as"  heretofore  mentioned,  the 
Court  denied  the  motion  for  a  judgment  of  acquittal  both 
as  to  Appellant  and  the  West  Coast  Supply  Company  as 
to  each  and  every  Count. 

All  of  the  sugar  involved  had  actually  been  delivered 
by  July  12,  1946  [R.  354].  However,  the  Government 
introduced  various  Exhibits  dated  after  July  12,  1946, 
which  tended  to  show  the  transportation  of  the  sugar  from 
warehouses  where  it  was  being  held  for  the  West  Coast 
Supply  Company  to  the  plant  of  the  West  Coast  Supply 
Company.  Count  Two  charged  receipt  of  sugar  from 
about  July  3,  1946,  to  about  August  17,  1946,  and  Count 
Six  from  about  July  1,  1946,  to  about  August  30,  1946. 


It  became  material  to  establish  when  the  actual  delivery 
of  the  sugar  took  place.  Thereupon,  during  his  direct 
examination,  Appellant  identified  and  introduced  in  evi- 
dence Exhibit  F,  which  was  a  check  from  the  John  H. 
Ziegler  Co.  to  the  Union  Sugar  Company  in  payment  for 
6,000  sacks  of  sugar  [R.  355-6]. 

The  following  occurred: 

"Q.  By  Mr.  Strong:  Thank  you,  sir.  I  don't 
see  here  any  of  the  other  checks  used  in  payment  for 
the  transactions  involving  the  30,000  pounds  of  sugar 
which  was  sold  by  the  Spreckels  Sugar  Company  in 
connection  with  which  the  piece  of  paper  marked 
Government's  Exhibit  5  was  given,  nor  the  check, 
money  check,  covering  the  other  two  transactions  of 
660,000  pounds  and  80,000  pounds. 

I  ask  you  whether  the  cash  checks  were  in  the  same 
form  as  this  Defendants'  Exhibit  F?  A.  If  it 
would  be  of  any  help  to  you,  Mr.  Strong,  the  checks 
are  here  in  court. 

Mr.   Strong:     May  I  see  them? 

Mr.  Carr :  Just  a  moment.  I  will  decide  that.  I 
am  the  counsel  in  the  case. 

Mr.  Strong:     I  am  sorry.     May  I  see  them? 

Mr.  Carr:     No. 

Mr.  Strong:  I  call  upon  the  defendant  for  the 
production  of  the  three  checks. 

Mr.  Carr:  Now,  I  cite  that  as  error  to  call  upon 
the  defendant  upon  the  stand  to  produce  any  evidence 
in  this  case,  and  I  ask  your  Honor  to  instruct  the 
jury  that  he  is  not  compelled  to  produce  any  evidence, 
except  that  which  he  desires  to  produce. 

The  Court:  In  other  words,  on  cross  examina- 
tion? 

Mr.  Carr:  No,  your  Honor,  he  is  not  compelled 
to  produce  anything. 

The  Court:     Oh,  yes.     When  a  witness  is  on  the 


stand,  Mr.  Carr,  the  Government  is  entitled  to  cross 
examine  him  on  any  matters  that  pertain  to  the  issue. 

Mr.  Carr :  Does  your  Honor  order  me  to  produce 
the  checks? 

The  Court:     Yes. 

Mr.  Carr:  I  will  produce  them,  but  I  want  it 
understood  it  is  over  my  objection. 

The  Court:  That  is  right.  Let  the  record  so 
show. 

Mr.  Carr:  I  might  add  to  that,  on  the  further 
ground  that  it  might  tend  to  incriminate  or  bring 
other  and  collateral  offenses  into  this  case  which  are 
not  charged  in  the  information. 

The  Court:     That  is  personal  privilege. 

I  instruct  the  witness  at  this  time,  in  view  of  the 
statement  of  counsel,  that  if  you  feel,  Mr.  Ziegler, 
that  the  production  of  these  instruments  might  tend 
— not  'do'  at  all — might  tend  to  incriminate  you,  you 
have  the  right  to  refuse  to  answer  and  the  court  will 
deny  the  request  of  the  Government  to  produce  the 
documents. 

Mr.  Strong:  I  think  it  will  save  time  if  I  with- 
draw the  request,  your  Honor.  I  would  rather  with- 
draw it. 

Mr.  Carr:  Then  I  am  going  to  move  at  this  time 
that  the  court  instruct  the  jury  to  disregard  the  whole 
incident.  Counsel  for  the  Government  should  not 
have  asked  for  them  if  he  did  not  want  them. 

This  business  of  making  a  play  of  asking  for  them 
and  very  touchingly  giving  up  the  request  I  don't 
think  is  a  proper  approach. 

Mr.  Strong:     May  I  have  the  checks,  your  Honor? 
The  Court:     Produce  the  checks. 
(Brief  pause  in  the  proceedings.) 
Mr.  Carr:     Do  you  find  them? 
The  Witness:     Yes. 


Mr.  Carr :     May  I  pick  up  the  rest  of  those  ? 

The  Court:     Yes. 

Mr.  Carr:     Just  take  the  checks  off. 

(Brief  pause  in  the  proceedings.) 

Q.  By  Mr.  Strong:  Do  you  now  have  the  checks, 
Mr.   Ziegler       A.     Yes. 

Q.  May  I  see  them?  A.  (Handing  documents 
to  counsel.) 

Mr.  Strong:  May  the  record  show  that  the  wit- 
ness is  handing  me  the  checks? 

I  should  like  to  have  them  marked  first  before  we 
say  anything. 

The  Witness:     All  right. 

Mr.  Strong :  May  I  have  these  checks  marked  for 
identification,  each  one  a  separate  Government  ex- 
hibit? 

The  Court :  Look  at  the  dates  and  try  to  get  them 
in  order  by  dates. 

The  Clerk:  The  first  check  will  be  Government's 
Exhibit  No.  40  for  identification,  and  that  is  dated 
July  5,   1946. 

The  next  check  is  Government's  Exhibit  No.  41 
for  identification,  and  that  is  dated  July  8th,   1946. 

The  next  Government's  Exhibit  is  No.  42  for  iden- 
tification, and  that  check  is  dated  July  11,  1946. 

The  next  check  is  Government's  Exhibit  No.  43, 
and  that  is  dated  July  11,  1946. 

And  the  next  check  is  Government's  Exhibit  No. 
44  for  identification,  and  that  is  dated  Julv  11  1946" 
[R.  381-4].  '       ' 

Mr.  Strong:  At  this  time,  your  Honor,  I  should 
like  to  offer  in  evidence  Government's  Exhibits  40, 
41,  42,  43  and  44  which  are  the  money  checks. 

Mr.  Carr :  I  am  going  to  object  to  those.  I  have 
heretofore  objected  on  the  ground  that  the  defendant 
was  called  upon  to  produce  them  when  he  was  not 


required  to,  and  they  were  produced  under  order  of 
the  court  over  the  objection  of  counsel  for  the  de- 
fendant. 

The  Court:     Overruled.     In  evidence. 

The  Clerk:  Government's  Exhibits  40  to  44,  in- 
clusive, in  evidence"  [R.  394]. 

Exhibits  40  through  44,  both  inclusive,  were  checks 
drawn  by  the  John  H.  Ziegler  Company,  signed  by  Ap- 
pellant, Paul  J.  Ziegler,  and  were  in  payment  for  the 
sugar  mentioned  in  the  various  Counts  of  the  Informa- 
tion [R.  395  et  seq.]. 

Appellant  was  compelled  to  produce  these  five  checks 
which  tended  to  prove  that  the  John  H.  Ziegler  Company, 
a  Company  in  which  he  was  a  partner,  had  paid  for  the 
sugar  referred  to  in  Counts  Three,  Four,  Five,  Six, 
Seven  and  Eight.  Appellant's  signature  was  affixed  to 
the  checks.  Thus,  during  cross-examination,  he  was,  by 
order  of  the  Court,  compelled  to  produce  evidence  against 
himself.  It  should  be  kept  in  mind  that,  up  to  this  point, 
the  evidence  produced  by  the  Government  tended  to  prove 
that  the  sugar  in  question  had  been  purchased  by  and  de- 
livered to  the  West  Coast  Supply  Company. 

The  lower  court  appeared  to  think  that,  because  Ap- 
pellant had  elected  to  introduce  one  of  his  checks,  namely, 
Defendants'  Exhibit  F,  he  was  thereby  subject  on  order 
to  produce  the  remainder  of  his  checks  which  were  private 
papers.  Apparently  the  Court's  ruling  was  based  upon 
the  theory  that  any  matter  opened  on  direct  examination 
would  force  Appellant  to  produce  his  private  papers  con- 
cerning such  matter  upon  demand  by  the  Government.  It 
is  well  settled,  of  course,  that  a  witness,  including  a  de- 
fendant who  takes  the  stand  in  his  own  behalf,  may  be 
cross-examined  on  all  matters  which  he  opens  in  his  di- 
rect examination.  It  is  also  as  well  settled  that,  in  the  fed- 
eral courts,  the  cross-examination  of  a  witness  is  limited 
to  matters  embraced  in  his  examination  in  chief.  Alf>in 
V.  U.  S.,  9  Cir.,  41  F.  (2d)  495. 


The  rule  is  the  same  in  civil  or  criminal  cases.  Tucker 
V.  U.  S.,  8  Cir.,  5  F.  (2d)  818. 

In  a  criminal  case,  the  defendant  waives  his  privilege 
of  silence  upon  the  subjects  relative  to  which  he  testifies, 
but  upon  no  other.  Harrold  v.  Territory  of  Oklahoma, 
8  Cir.,  169  Fed.  47,  51. 

The  order  to  produce  private  papers  is  in  no  way  in- 
volved in  the  principles  of  law  above  set  forth.  The  ques- 
tion is  whether  or  not  the  defendant  has  been  compelled, 
contrary  to  his  constitutional  privilege  under  the  Fifth 
Amendment  of  the  Constitution,  namely,  that  he  shall  not 
be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself,  and,  under  the  Fourth  Amendment,  his  immunity 
to  unreasonable  search  and  seizure.  In  Boyd  v.  U.  S., 
116  U.  S.  616,  the  court  held  that  there  could  be  no  com- 
pulsory production  of  a  man's  private  papers  to  estab- 
lish a  criminal  charge  against  him  because  of  the  Fourth 
and  Fifth  Amendments. 

The  case  of  McKnight  v.  United  States  (6  Cir.),  115 
Fed.  972,  is  the  leading  case  concerning  the  right  of  a 
District  Attorney  to  call  upon  a  defendant  to  produce 
documents.  The  case  was  decided  in  1902  and  has  been 
followed  since  that  time  by  many  other  courts.  A  Gov- 
ernment witness  on  the  prosecution's  case  testified  on  di- 
rect examination  in  a  criminal  case  that  the  original  agree- 
ment between  him  and  defendant  was  last  seen  by  him  in 
the  defendant's  possession.  The  district  attorney  then  of- 
fered in  evidence  a  copy  of  this  agreement.  Objection 
was  made  by  defendant's  counsel.  After  further  evi- 
dence that  the  witness  saw  the  original  agreement  in  the 
hands  of  the  defendant,  the  district  attorney  asked  the 
witness  to  read  the  copy  in  evidence.  The  court  stated: 
''Now,  if  the  district  attorney  chooses,  he  can  demand  the 
production  of  that  paper."  The  district  attorney  did  so, 
directing  his  demand  to  the  defendant.  Defendant's  coun- 
sel objected  to  the  demand.     The  court  then  stated:     "Is 
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it  produced,  or  is  it  desired  to  produce  it,  by  the  defend- 
ant?" The  defendant's  counsel  then  denied  the  right  of 
the  district  attorney  to  make  the  demand. 

On  appeal  the  following  error  was  urged:  That  the 
court  permitted  the  defendant  to  be  called  upon  to  produce 
the  paper  in  open  court  upon  trial  before  a  jury. 

In  holding  that  this  was  a  violation  of  his  constitutional 
rights,  the  court  stated  at  page  980 : 

"As  it  would  be  beyond  the  power  of  the  court  to 
require  the  accused  to  criminate  himself  by  the  pro- 
duction of  the  paper  as  evidence  against  himself,  sec- 
ondary evidence  is  admissible  to  show  its  contents.  As 
the  introduction  of  secondary  evidence  of  a  writing  in 
such  instances  is  founded  upon  proof  showing  the 
original  to  be  in  the  possession  of  the  defendant,  it 
will  ordinarily  be  in  his  power  to  produce  it,  if  he 
regards  it  for  his  interest  to  do  so.  The  court,  as  we 
have  seen,  cannot  compel  a  defendant  in  a  criminal 
case  to  produce  an  incriminating  writing.     *     *     * 

"In  the  present  case  the  accused,  in  the  presence  of 
the  jury,  was,  by  direction  of  the  court,  called  upon 
to  produce  the  document  which  it  was  alleged  con- 
tained the  corrupt  agreement  which  was  the  basis  of 
the  note  given  by  irresponsible  persons  for  the  funds 
of  the  bank  by  McKnight's  direction.  The  produc- 
tion of  such  a  paper  would  have  been  self-criminat- 
ing to  the  defendant  in  the  highest  degree.  It  is  true, 
the  learned  judge  made  no  order  requiring  its  pro- 
duction; but  the  accused,  by  the  demand  made  upon 
him  before  a  jury,  after  proof  tending  to  show  his 
possession  of  the  document,  was  required  either  to 
produce  it,  deny  or  explain  his  want  of  possession  of 
the  writing,  or  by  his  very  silence  permit  inferences 
to  be  drawn  against  him  quite  as  prejudicial  as  posi- 
tive testimony  would  be.  Nor  were  the  jury  advised 
that  the  nonproduction  of  the  writing  afforded  no 
ground  for  an  inference  of  guilt.    We  think  this  pro- 


cedure  was  an  infraction  of  the  constitutional  rights 
of  the  accused,  within  the  meaning  of  the  fifth  amend- 
ment to  the  constitution." 

Lisansky  v.  U.  S.  (4  Cir.),  31  F.  (2d)  846,  850: 

"The  books  were  shown  to  be  in  possession  of  the 
defendants;  and,  because  of  the  provisions  of  the 
Fourth  and  Fifth  Amendments,  the  court  was  with- 
out power  to  require  their  production  at  the  trial. 
Boyd  V.  U.  S.,  116  U.  S.  616,  6  S.  Ct  524,  29  L. 
Ed.  746.  And  it  was  not  permissible  for  the  gov- 
ernment even  to  lay  the  foundation  for  the  introduc- 
tion of  copies  of  the  books,  as  in  civil  cases,  by  mak- 
ing demand  for  their  production  in  open  court,  or  by 
introducing  in  evidence  notice  of  such  demand.  Mc- 
Knight  V.  U.  S.  (C  C.  A.  6th),  115  F.  972,  981. 
But  evidence  as  to  the  contents  of  books  and  papers 
is  not  lost  to  the  government  because  the  defendant 
has  them  in  his  possession  and  their  production  can- 
not be  ordered  or  the  usual  basis  laid  for  the  intro- 
duction of  secondary  evidence.  In  such  cases,  the 
rule  is  that,  when  they  are  traced  to  his  possession, 

.    the  government,  without  more  ado,  may  offer  second- 
ary evidence  of  their  contents." 

See  also : 

O'Shea  v.  U.  S.  (6  Cir.),  93  F.  (2d)   169; 
Watlington  v.  U.  S.  (8  Cir.),  233  Fed.  247; 
Savage  v.  U.  S.   (8  Cir.),  270  Fed.  14; 
Eddington  v.  U.  S.  (8  Cir.),  24  F.  (2d)  50; 
U.  S.  V.  Kempe  (D.  C.  N.  D.  la.),  59  Fed.  Supp. 

905; 
Heller  v.  U.  S.  (4  Cir.),  104  F.  (2d)  446; 
Milliard  v.  U.  S.  (4  Cir.),  121  F.  (2d)  992. 

The  only  case  which  appears  to  question  the  rule  is  that 
of  U.  S.  v.  Buckner  (2  Cir.),  108  F.  (2d)  921.  How- 
ever,  in  that  case  the  defendant's  counsel  produced   the 
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documents  upon  the  request  of  the  prosecutor  and  without 
order  of  the  court.  Furthermore,  the  defendant  made  no 
objection. 

If  the  cross-examination  of  a  witness  is  restricted  to 
what  is  opened  in  chief,  and  the  rule  is  certainly  not  less 
stringent  as  to  a  defendant  in  a  criminal  case,  then  a  con- 
tention that  a  defendant  may  waive  his  constitutional  privi- 
lege against  self-incrimination  and  the  compulsory  pro- 
duction of  private  papers  finds  no  support  in  the  decisions 
of  the  courts  and  wholly  lacks  persuasive  quality.  On 
many  occasions,  the  attorneys  for  the  government  have, 
during  the  cross-examination  of  a  government  agent, 
strenuously  objected  to  a  request  that  the  agent  produce 
his  notes  upon  the  ground  that  such  notes  were  confiden- 
tial despite  the  fact  that  the  witness  had  testified  to  mat- 
ters after  refreshing  his  recollection  from  his  notes.  The 
decisions  generally  hold  that  such  objections  may  be  sus- 
tained. 

Upon  what  basis  may  the  foregoing  principle  be  justi- 
fied and  yet  at  the  same  time  insistence  be  made  that  a 
defendant  may  be  deprived  of  his  constitutional  rights 
under  both  the  Fourth  and  Fifth  Amendments  because  he 
has  taken  the  witness  stand  in  his  own  behalf,  and,  in  fact, 
as  in  the  instant  case,  has  not  so  much  as  referred  to  the 
documents  which  were  demanded  of  him? 

The  demand  for  the  documents  was  made  during  a 
cross-examination  in  which  the  Appellant  had  been  ques- 
tioned about  other  possible  ofifenses,  had  been  warned  in 
the  presence  of  the  jury  both  by  the  prosecutor  and  the 
court  that  he  need  not  testify  if  his  testimony  might  tend 
to  incriminate  him,  and,  in  general,  subjected  to  cross-ex- 
amination not  within  permissible  limits.  Upon  what  theory 
the  government  will  predicate  such  conduct  is  not  known, 
for  it  appears  that  such  a  demand  was  in  violation  of  the 
constitutional  rights  of  the  Appellant. 


SPECIFICATION  OF  ERROR  V. 

The  District  Court  Erred  in  Refusing  to  Admit  the 
Expert  Testimony  of  the  Witness,  John  B.  Schnie- 
der,  Relating  to  the  Available  Supply  of  Sugar. 

The  Appellant  called  as  a  witness  John  B.  Schnieder,  an 
economic  consultant  specializing  in  agriculture,  and  the 
following  occurred : 

"Q.  Now,  I  ask  you  to  ascertain  for  me  and  for 
presentation  to  the  jury  and  the  court  for  the  year 
1946  from  official  documents — and  you  can  specify 
what  those  documents  are — the  available  supply  of 
sugar  for  consumption  in  the  United  States  in  1946? 

Mr.  Strong:  I  object  to  that,  your  Honor.  I 
don't  think  it  makes  the  slightest  bit  of  difference. 

The  Court:     I  shall  hear  Mr.  Carr  on  it. 

Mr.  Carr:  Well,  my  point  is  simply  this,  your 
Honor :  that  we  are  going  to  offer  this  testimony  to 
show  that  on  July  1,  1946,  there  was  no  emergency, 
to-wit,  therefore,  no  authority  for  the  rationing  of 
sugar  and  that  instead  of  there  being  a  scarcity  of 
sugar  there  was  ample  supply  in  the  country  and, 
therefore,  no  authority  for  the  rationing  program  in 
so  far  as  the  Third  Revised  Ration  Order  No.  3  is 
concerned,  and  also  in  connection  with  our  argument 
to  do  with  reconversion.      [R.  410-11.] 

The  Court:    *    *    * 

I  am  going  to  sustain  the  objection  of  the  Gov- 
ernment, and  I  am  going  to  ask  Mr.  Carr  in  the  ab- 
sence of  the  jury  to  make  an  offer  of  proof  because 
I  regard  this  question  new  and  very  important.    [R 
420.] 

Mr.  Carr:  And  I  am  now  just  making  the  offer 
of  proof  as  follows: 

That  the  requirements  are  based  upon  a  1935-39 
average  per  capita  consumption  on  96.5  pounds   of 


refined  sugar  for  a  population  of  139,028,300.  That 
figure — 

The  Court:     What  is  the  per  capita,  Mr.  Carr? 

Mr.  Carr:  139,028,300.  That  evidence  would 
show  that  it  was  arrived  at  by  a  computation,  taking 
the  official  statistics  for  1946  but  scaling  it  down  just 
slightly  to  try  to  be  absolutely  accurate. 

The  requirements  based  on  that  1935-39  average 
per  capita  of  raw  sugar  was  7,173,860  tons.  Re- 
duced to  refined  sugar,  it  was  6,708,115  tons. 

On  a  per  capita  percentage  basis,  the  requirements 
of  raw  sugar  were  103.2  pounds  per  person;  on  a  re- 
fined basis,  96.5  pounds  per  person. 

In  1946  the  actual  consumption  of  raw  sugar  was 
5,645,913  pounds. 

The  refined  actual  consumption,  that  is,  tons — and 
I  am  speaking  with  reference  to  short  tons — was 
5,276,554  tons;  actual  consumption  per  capita,  raw, 
81.2  pounds  per  person;  actual  consumption  on  a  re- 
fined basis,  75.9  pounds  per  person. 

We  offer  to  prove  that  the  evidence  will  show  as  to 
raw  sugar  not  used  of  the  total,  which  we  will  call 
a  deficit,  was  1,527,947  tons. 

As  refined  sugar  that  would  show  that  there  was, 
in  addition  to  actual  consumption,  or  a  deficit,  1,431,- 
561  tons,  as  per  capita  there  was  22  pounds  of  raw 
sugar  which  was  not  used,  available  but  not  used. 

Of  the  refined  sugar  there  was  20.6  pounds  per 
capita  on  the  same  basis.     That  is  the  refined. 

Now,  the  controlled  coupon  sugar  allocated  to  other 
countries  but  controlled  by  the  United  States  was 
1,619,000  pounds— that  is  raw— and  1,513,084 
pounds  refined.  That  represents  23.3  per  capita,  that 
is,  on  a  pound  basis  in  raw  sugar;  and  21.8  pounds 
per  person  on  a  refined  sugar  basis. 


Now,  adding  those  figures  that  I  have  just  read 
to  the  actual  consumption,  which  was  on  raw  sugar, 
5,645,913  tons,  you  get  a  total  of  7,264,913  tons  of 
raw  sugar  which  were  available.  On  the  refined  basis 
you  add  the  above  figure  of  actual  consumption  here- 
tofore given  of  5,276,554  tons,  and  you  get  a  total 
of  6,789,638  tons  which  was  available  for  consump- 
tion. 

On  a  per  capita  basis  you  add  the  same  percentage 
in  the  same  way;  your  Honor;  and  on  a  raw  basis 
you  show  available  for  consumption  104.5  pounds 
per  person. 

You  show  on  a  refined  basis  there  was  available 
97.7  pounds  per  capita. 

Now,  just  one  further  break-down  and  we  have 
finished. 

If  you  add  the  U.  S.  consumption  and  the  U.  S. 
controlled  coupon  sugar,  you  have  a  total  of  7,264,913 
pounds  which  gives  you  a  total  available  to  the  United 
States  of  7,577,424  tons — that  last  statement  should 
have  been  tons  of  raw  sugar. 

The  Court:     Tons  for  both? 

Mr.  Carr:     Yes. 

The  Court:     All  right. 

Mr.  Carr :  And  if  you  add  the  refined  tons  on  the 
same  basis,  that  is,  6,789,638,  you  get  a  total  ton- 
nage of  refined  sugar  available  in  1946  of  7,081,705 
tons.  And  if  you  add  your  percentages,  you  find  that 
you  have  available  per  capita  in  the  United  States 
in  1946  109  pounds  of  sugar  per  person,  that  is,  raw, 
or  on  a  refined  basis  you  have  101.9  pounds  of  re- 
fined sugar  available  per  person. 
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These  figures  were  based  upon  data  taken  from  the 
1945  Agricuhural  Statistics,  Bureau  of  Agricultural 
Economics  of  the  United  States  Department  of  Agri- 
culture, page  93;  and  all  of  the  facts  or  all  of  the 
data  would  be  submitted  as  having  been  obtained  from 
the  official  journals  or  departmental,  I  suppose,  re- 
ports by  the  Bureau  of  Foreign  and  Domestic  Com- 
merce and  the  United  States  Department  of  Com- 
merce and  the  Agricultural  Department. 

I  do  not  think  I  need  designate  each  one  of  those. 

So  that  the  proof,  we  would  hope  to  present,  would 
be  to  the  effect  that  while  there  was  only  75.9  pounds 
per  person  used  in  the  United  States  in  1946,  there 
was  actually  available  101.9  pounds,  showing  that 
there  was  no  actual  shortage  of  sugar."  [R.  421-23.] 

The  power  to  ration  sugar  is  predicated  upon  the  Sec- 
ond War  Powers  Act,  50  U.  S.  C.  A.  App.,  633,  Sec. 
2(a)(2): 

"Whenever  the  President  is  satisfied  that  the  ful- 
fillment of  requirements  for  the  defense  of  the  United 
States  will  result  in  a  shortage  in  the  supply  of  any 
material  or  of  any  facilities  for  defense  or  for  private 
account  or  for  export,  the  President  may  allocate 
such  material  or  facilities  in  such  manner,  upon  such 
conditions  and  to  such  extent  as  he  shall  deem  nec- 
essary or  appropriate  in  the  public  interest  and  to 
promote  the  national  defense." 

The  power,  therefore,  under  the  Act  to  allocate  ma- 
terials is  based  upon  an  emergency  existing  at  the  time  it 
was  passed.  It  is  well  settled  that  emergency  legislation 
of  this  type  falls  when  the  emergency  upon  which  it  was 
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based  has  passed  and  no  longer  exists.    The  United  States 
Supreme  Court  has  so  held. 

Chastleton  et  al.  v.  Sinclair,  et  al.,  1924,  68  Law. 
Ed.  841.  (This  case  involved  rent  control  brought 
on  by  conditions  created  by  World  War  I.) 

At  page  843  the  Supreme  Court  stated: 

"We  repeat  what  was  stated  in  Block  v.  Hirsh,  256 
U.  S.  135,  154,  65  L.  ed.  865,  870,  16  A.  L.  R.  165, 
41  Sup.  Ct.  Rep.  458,  as  to  the  respect  due  to  a  dec- 
laration of  this  kind  by  the  legislature  so  far  as 
it  relates  to  present  facts.  But,  even  as  to  them,  a 
court  is  not  at  liberty  to  shut  its  eyes  to  an  obvious 
mistake,  when  the  validity  of  the  law  depends  upon 
the  truth  of  what  is  declared.  *  *  *  js^^^  g^jU 
more  obviously,  so  far  as  this  declaration  looks  to 
the  future,  it  can  be  no  more  than  prophecy,  and  is 
liable  to  be  controlled  by  events.  A  law  depending 
upon  the  existence  of  an  emergency  or  other  certain 
state  of  facts  to  uphold  it  may  cease  to  operate  if 
the  emergency  ceases  or  the  facts  change,  even  though 
valid  when  passed.      (Cases  cited.) 

"The  order,  although  retrospective,  was  passed 
some  time  after  the  latest  statute,  and  long  after  the 
original  act  would  have  expired.  In  our  opinion  it  is 
open  to  inquire  whether  the  exigency  still  existed 
upon  which  the  continued  operation  of  the  law  de- 
pended. It  is  a  matter  of  public  knowledge  that  the 
government  has  considerably  diminished  its  demand 
for  employees  that  was  one  of  the  great  causes  of 
the  sudden  afflux  of  people  to  Washington,  and  that 
other  causes  have  lost  at  least  much  of  their  power. 
It  is  conceivable  that,  as  is  shown  in  an  affidavit  at- 


—52— 

tached  to  the  bill,  extensive  activity  in  building  has 
added  to  the  ease  of  finding  an  abode.  If  about  all 
that  remains  of  war  conditions  is  the  increased  cost 
of  living,  that  is  not,  in  itself,  a  justification  of  the 
act.  Without  going  beyond  the  limits  of  judicial 
knowledge,  we  can  say  at  least  that  the  plaintiffs'  al- 
legations cannot  be  declared  offhand  to  be  unmain- 
tainable, and  that  it  is  not  impossible  that  a  full 
development  of  the  facts  will  show  them  to  be  true. 
In  that  case  the  operation  of  the  statute  would  be  at 
an  end." 

The  proffered  testimony  would  have  shown  that  there 

was  no  actual  shortage  of  sugar  during  1946  in  the  United 

States.     Therefore,  no  power  existed  under  the   Second 

War  Powers  Act  to  ration  that  commodity.     It  will  be 

noted  that  the  section  above  quoted  giving  the  President 

the  power  provides  that  the  President  must  be  satisfied 

"that  the  fulfillment  of  requirements  for  the  defense  of 

the  United  States  will  result  in  a  shortage  in  the  supply 
•^    *     ^  f> 

It  would  appear  to  follow  that,  if  there  were  no  short- 
age, the  power  to  ration  sugar  no  longer  existed. 
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SPECIFICATION  OF  ERROR  VI. 

The    District    Court    Erred    in    Giving    Government's 
Requested  Instruction  8. 

"The  law  does  not  require  that  the  defendant  have 
actual  knowledge  of  the  provisions  of  the  Second  War 
Powers  Act  of  1942,  of  General  Ration  Order  No. 
8,  or  the  Third  Revised  Ration  Order  No.  3,  govern- 
ing the  rationing  of  sugar.  All  persons,  including 
those  who  use  or  deal  in  sugar,  are  charged  by  law 
with  notice  of  the  statute  and  ration  orders  and  their 
contents  because  of  publication  in  the  Federal  Regis- 
ter, a  daily  official  Government  publication  which  is 
available  to  all  persons. 

"The  statute  which  makes  the  mere  publication  of 
a  law  or  regulation  in  the  Federal  Register  construc- 
tive notice  of  its  contents  to  every  person  also  contains 
a  provision  to  the  effect  that  such  publication  of  a 
document  creates  a  rebuttable  presumption  that  the 
document  was  duly  issued,  prescribed,  promulgated, 
filed." 

This  instruction  completely  disregarded  the  major  part 
of  Appellant's  defense,  namely,  lack  of  intent.  It,  in 
effect,  advised  the  jury  that  they  should  find  the  Appellant 
guilty  irrespective  of  whether  he  had  actual  knowledge  of 
the  ration  orders  upon  w^hich  the  counts  of  the  Indictment 
were  predicated.  As  will  hereinafter  appear  under  Speci- 
fications of  Error  VIII  and  XII,  Appellant  points  out  that 
he  was  acting  upon  the  premise  that,  by  the  termination  of 
O.  P.  A.,  he  believed  sugar  rationing  ended,  and  that  he 
did  not  know  of  the  existence  of  Executive  Order  9745. 
Therefore,  he  did  not  intentionally  commit  the  alleged 
violations.  Since  this  argument  is  developed  fully  under 
Specifications  of  Error  VHI  and  XII,  reference  is  made 
to  those  arguments  and  they  are  adopted  as  if  set  forth  at 
this  place. 
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SPECIFICATION  OF  ERROR  VII. 

The   District   Court   Erred   in   Refusing   to    Give 
Defendant's  Requested  Instruction  16. 

"Defendants'  Requested  Instruction  No.  16. 

You  are  instructed  that  the  word  'issue,'  within  the 
meaning  of  each  count  of  the  Information,  means  the 
dehvery  of  a  completed  sugar  ration  check  to  the 
person  to  whose  account  the  check  is  made  payable; 
and  that  no  check  which  has  been  altered  may  be 
issued.  Even  though  you  may  be  convinced,  beyond 
a  reasonable  doubt,  that  defendant,  Paul  J.  Ziegler, 
in  fact,  signed  his  name  to  the  various  sugar  ration 
checks  alleged  in  the  Information,  you  are  instructed 
that  defendant,  Paul  J.  Ziegler,  could  not  have  issued 
or  caused  said  checks  to  have  been  issued  if  you  find 
that  they  were  altered  by  anyone  other  than  the  de- 
fendant prior  to,  at  the  time  of  or  after  delivery  to 
the  person  to  whose  account  the  checks  were  made 
payable. 

Third  Revised  Ration  Order  No.  3,  Sec.  24-1  (c) 
(15). 

Third  Revised  Ration  Order  No.  3,  Sec.  15.7  (f) 

(1). 
Third  Revised  Ration  Order  No.  3,  Sec.  15.7  (f) 

(2). 
Given: 

Refused:    J.  F.  T.  O'C,  J. 

Given  as  Modified: "  [R.  22]. 

A  material  part  of  the  charges  was  that  a  sugar  ration 
check  was  issued  by  Appellant  and  which  was  an  overdraft 
on  the  account  of  the  West  Coast  Supply  Company.  One 
of  the  grounds  advanced  for  the  motion  for  a  judgment 
of  acquittal  was  that  there  had  been  a  variance  in  that  the 
four  checks  on  which  the  charges  were  predicated  had  been 
altered.  However,  the  Court  denied  this.  There  should 
have  been  no  disagreement  as  to  the  facts  on  this  point, 
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but  the  prosecutor  did  not  see  fit  to  concede  that  there  had 
been  an  alteration  of  the  checks.  Therefore,  the  jury  had 
to  decide  whether  the  name,  West  Coast  Supply  Company, 
had  been  placed  on  the  checks  by  Appellant  or  by  some 
other  person.  If  placed  upon  the  checks  by  someone  other 
than  Appellant,  the  jury  would  necessarily  have  to  be  ad- 
vised as  to  the  legal  effect  of  such  a  finding  in  order  that 
they  might  reach  a  verdict  according  to  law. 

If  the  jury  had  determined  that  the  name  West  Coast 
Supply  Company  was  not  upon  the  checks  when  they  were 
delivered  by  Appellant  to  the  various  brokers  and  that 
thereafter  someone  added  that  name  to  the  checks,  it  would 
appear  to  follow  without  question  that  the  checks  were  not 
issued  upon  the  account  of  the  West  Coast  Supply  Com- 
pany. Furthermore,  there  would  have  been  an  alteration 
of  the  checks — particularly  as  defined  by  Sec.  15.7  (f)  of 
Third  Revised  Ration  Order  No.  3. 

The  information  charges  that  Appellant  issued  the 
various  checks ;  yet  the  Court,  in  denying  Defendants' 
Requested  Instruction  No.  16,  refused  to  instruct  the  jury 
as  to  the  meaning  of  the  word  ''issue"  which  is  defined 
in  Sec.  24.1  (c)  (15)  as  the  delivery  of  a  completed  check. 
If  the  evidence  did  not  sustain  the  charge  that  Appellant 
issued  the  checks  as  defined  by  the  foregoing  section,  then 
the  jury  would  have  been  obliged  to  acquit  him.  The  jury 
was  left  to  speculate  on  the  applicable  law  when  they 
should  have  been  told  that  they  must  find  that  the  Appel- 
lant wilfully  issued,  within  the  meaning  heretofore  men- 
tioned, a  sugar  ration  check  in  an  amount  larger  than  the 
balance  in  the  account  of  the  West  Coast  Supply  Company 
before  they  could  convict.  The  charges,  of  course,  re- 
cjuired  that  the  jury  find  that  the  checks  had  been  issued 
on  that  account.  Otherwise  it  would  have  had  to  acquit 
on  the  particular  charges  involved  irrespective  of  the  fact 
that  the  proof  may  have  shown  violations  of  other  sections 
of  Third  Revised  Ration  Order  No.  3. 
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SPECIFICATION  OF  ERROR  VIII. 

The   District   Court   Erred   in   Refusing   to    Give 
Defendant's  Requested  Instruction  22. 

"Defendants'  Requested  Instruction  No.  22. 

You  are  further  instructed  in  this  connection  that, 
upon  pubUcation  of  an  Executive  Order  of  this  kind 
in  the  Federal  Register,  the  law  of  the  United  States 
creates  a  presumption  that  all  persons  affected  by  the 
order  have  knowledge  of  such  order,  which  presump- 
tion is  a  rebuttable  one.  If,  therefore,  you  find  be- 
yond a  reasonable  doubt  that  the  acts  and  things  of 
which  defendants  are  accused  of  doing  were  done  by 
said  defendants,  and  if  you  further  find  that,  at  the 
time  said  acts  and  things  were  done  by  said  defend- 
ants, they  did  not  know  that  the  President  had  signed 
Executive  Order  No.  9745  and  were  unaware  that 
sugar  rationing  had  continued  beyond  June  30,  1946, 
then  you  must  find  that  the  presumption  of  notice  of 
said  Executive  Order  No.  9745  to  defendants  has 
been  rebutted. 

Title  44,  U.  S.  C.  A.,  Sec.  307. 

Flannagan  v.  United  States,  1944,  C.  C.  A.  9,  145 
F.  (2d)  740. 

Kempe  v.  United  States,  1945,  C.  C.  A.  8,  151  F. 
(2d)  680. 

Given: 

Refused :    J.  F.  T.  O'C,  J. 

Given  as  Modified: "  [R.  26-27]. 

The  Second  War  Powers  Act,  50  U,  S.  C.  A.  App.,  Sec. 
633,  provides : 

"(5)  Any  person  who  wilfully  performs  any  act 
prohibited,  *  *  *  j^y  ^j^y  provision  of  this  sub- 
section (a)  or  any  rule,  regulation  or  order  there- 
under,    *     *     *     shall  be  guilty  of  a  misdemeanor. 
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There  can  be  no  question  that  the  offenses  charged  in 
each  of  the  counts  of  the  Information  required,  among 
other  things,  that  the  Government  prove  that  the  appellant 
wilfully  committed  the  acts  charged. 

It  was  a  part  of  Appellant's  defense  that  he  acted  in 
good  faith  in  purchasing  the  sugar  believing  that  sugar 
rationing  had  actually  come  to  an  end.  The  evidence 
showed  that  he  did  not  learn  until  the  end  of  July  or  the 
first  of  August,  1946,  of  the  existence  of  Executive  Order 
9745,  which  extended  the  power  of  O.  P.  A.  to  continue  a 
rationing  program  [R.  352].  This  was  after  all  of  the 
sugar  involved  had  been  paid  for  and  delivered. 

As  heretofore  pointed  out,  Appellant  had  discussed  with 
various  brokers  the  matter  of  obtaining  sugar  upon  the 
termination  of  the  rationing  program  indicating  to  the 
brokers  that,  from  his  observation  of  the  debate  taking 
place  in  Congress,  he  thought  there  was  a  strong  likelihood 
of  Congress  refusing  to  extend  the  program.  It  was 
Appellant's  contention  that,  when  the  President  vetoed  the 
Act  of  Congress  extending  the  O.  P.  A.,  he  naturally  con- 
cluded that  that  terminated  sugar  rationing. 

The  Government  contends  that  Appellant  did  not  have 
to  have  actual  knowledge  of  Executive  Order  9745,  which 
was  filed  for  publication  in  the  Federal  Register  on  July 
1,  1946,  at  10:32  a.  m.  [Exhibit  F,  R.  350-2].  This  is  the 
same  morning  that  the  purchases  of  sugar  were  made  by 
Appellant. 

There  can  be  no  dispute  that  publication  in  the  Federal 
Register  does  give  constructive  notice.  However,  as  was 
pointed  out  in  Yakus  v.  U.  S.  (321  U.  S.  414),  88  L.  Ed. 
834,  p.  854: 

"The  regulations,  which  are  given  the  force  of 
law,  are  published  in  the  Federal  Register,  and  con- 
structive notice  of  their  contents  is  thus  given  all 
persons  affected  by  them.  44  USCA  §307,  9A  FCA 
title  44,  §307.     The  penal  provisions  of  the  statute 
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are  applicable  only  to  violations  of  a  regulation  which 
are  wilful.  Petitioners  have  not  contended  that  they 
were  unaware  of  the  Regulation  and  the  jury  found 
that  they  knowingly  violated  it  within  eight  days  after 
its  issue." 

In  Flamiagan  v.  U.  S.  (9  Cir.),  145  F.  (2d)  740,  this 
Court  clearly  indicated  that,  where  a  person  is  charged 
with  a  violation  of  a  regulation  published  in  the  Federal 
Register,  such  publication  creates  a  rebuttable  presumption 
of  notice  to  him,  but  that  he  is  entitled  to  show  lack  of 
actual  knowledge  of  the  regulation  to  establish  lack  of 
wilfulness.    This  Court,  on  page  741,  said: 

"Appellant  is  charged  with  knowledge  of  the  maxi- 
mum price  fixed  by  Regulation  169,  since  on  June  9, 
1943,  prior  to  the  sale,  the  regulation,  as  amended 
and  to  take  effect  on  June  19th,  was  published  in  the 
Federal  Register.  Such  publication  created  a  re- 
buttable presumption  of  notice  to  appellant.  44  U.  S. 
C.  A.,  §307.  It  also  appears  that  instead  of  rebutting 
the  presumption,  the  appellant  had  actual  knowledge. 
He  charged  in  his  bills  at  this  time  for  sides  of  beef 
the  amount  of  24^4^'  per  pound,  of  which  charge  he 
said  that  to  the  best  of  his  knowledge  it  was  the  ceil- 
ing price  at  which  he  was  allowed  to  sell." 
To  the  same  effect : 

Kempc  V.  U.S.  {^  Cir.),  151  F.  (2d)  680,  684. 
Violation  of  rationing  orders  must  be  wilful. 

Zimherg  v.  U.  S.  (1  Cir.),  141  F.  (2d)  132,  137; 
U.  S.  V.  Fish,  Inc.  (2  Cir.),  154  F.  (2d)  798,  801 ; 
U.  S.  V.  Renken  (D.  C,  S.  C),  55  Fed.  Supp.  1,  3. 

The  Court,  at  the  request  of  the  Government,  instructed 
the  jury  that  the  termination  of  the  Emergency  Price  Con- 
trol Act  had  no  effect  upon  sugar  rationing  since  such  was 
empowered  under  the  Second  War  Powers  Act  [R.  624]. 
The  Court  also  instructed  the  jury  that  at  all  times  mate- 
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rial  to  the  case  the  O.  P.  A.  was  the  agency  given  the 
power  to  ration  sugar,  and  it  did  so  [R.  623].  The  jury 
was  further  instructed  that  the  law  did  not  require  that 
defendant  have  actual  knowledge  of  the  provisions  of 
either  Third  Revised  Ration  Order  No.  3  or  General  Ra- 
tion Order  No.  8;  that  all  persons  who  dealt  in  sugar  are 
charged  by  law  with  notice  of  ration  orders  because  of  the 
publication  of  the  orders  in  the  Federal  Register  [R.  626]. 

An  important  phase  of  the  Appellant's  defense,  which 
was  not  covered  by  the  Court's  instructions,  was  the  claim 
of  Appellant  that  he  believed  that  sugar  rationing  had 
ended  because  O.  P.  A.  had  terminated;  that  he  had  no 
notice  of  Executive  Order  9745  continuing  O.  P.  A.  and 
therefore  the  violation,  if  any,  was  not  wilful.  Had  the 
President  not  promulgated  that  Executive  Order,  the 
O.  P.  A.  would  not  have  had  any  power  to  continue  sugar 
rationing  irrespective  of  whether  some  other  agency  might 
have  had  such  power.  Thus,  the  Appellant  claimed  that 
he  was  acting  upon  the  theory  that,  if  O.  P.  A.  was  actu- 
ally at  an  end,  then  sugar  rationing  must  also  be  at  an  end. 

In  refusing  to  give  Defendants'  Requested  Instruction 
No.  22,  the  Court's  instructions  had  the  effect  of  telling 
the  jury,  at  least  impliedly,  to  disregard  Appellant's  claim 
that  he  had  not  acted  wilfully.  The  jury  would  also  con- 
clude that  the  Court  meant  to  inform  it  that,  since  the 
filing  of  Executive  Order  9745  with  the  Federal  Register, 
Appellant  had  actual  knowledge  of  the  continuation  of  the 
functioning  of  O.  P.  A.  in  connection  with  sugar  rationing. 
In  other  words,  the  Court,  in  refusing  Defendant's  Re- 
quested Instruction  No.  22,  disregarded  the  proposition 
that  goes  to  the  very  heart  of  Appellant's  contention  of 
lack  of  intent,  namely,  that  he  honestly  believed  that  sugar 
rationing  no  longer  existed  after  the  President's  veto  on 
June  30,  and  that  he  acted  in  good  faith  in  purchasing  the 
sugar  without  knowledge  that  the  President  had  issued  the 
Executive  Order. 
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SPECIFICATION  OF  ERROR  IX. 

The   District   Court   Erred   in   Refusing   to    Give 
Defendant's  Requested  Instruction  26. 

"Defendants'  Requested  Instruction  No.  26. 

If,  from  all  of  the  evidence,  you  should  conclude 
that  the  name  West  Coast  Supply  Company  was  not 
placed  upon  Exhibit  6,  which  is  the  check  set  forth  in 
count  1 ;  Exhibit  5,  which  is  the  check  set  forth  in 
count  3;  Exhibit  4,  which  is  the  check  set  forth  in 
count  5 ;  and  Exhibit  3,  which  is  the  check  set  forth 
in  count  7,  by  the  defendant  Paul  J.  Ziegler,  then  you 
must  find  that  said  check  or  checks  is  not  a  ration 
check  as  defined  by  Sec.  24.1  of  the  Third  Revised 
Ration  Order  No.  3.  In  order  to  be  a  ration  check, 
such  check  must  be  drawn  by  a  depositor  against  his 
account  and  the  evidence  in  this  case  discloses  that 
Paul  J.  Ziegler  was  not  a  depositor. 

Given: 

Refused:    J.  F.  T.  O'C,  J. 

Given  as  Modified: "  [R.  30]. 

This  instruction  relates  to  the  odd-numbered  counts 
which  charge  offenses  under  Sec.  15.7  (d) ;  that  is,  issuing 
a  check  on  a  specific  account  when  the  balance  was  in- 
sufficient to  cover  the  check.  That  was  the  offense  charged 
and  no  other.  In  order  to  be  overdrafts  on  the  account 
of  the  West  Coast  Supply  Company,  as  charged,  the  checks 
had  to  be  drawn  on  that  account.  If  not  drawn  on  that 
account,  the  checks  could  not  be  overdrafts  on  that  ac- 
count. Furthermore,  if  they  were  not  drawn  on  any 
ration  account,  then  they  could  not  be  overdrafts  at  all. 

The  evidence  was  conclusive  that  Appellant  had  no 
ration  account,  so  the  checks  were  either  drawn  on  the 
West  Coast  Supply  Company's  account,  as  charged,  or 
they  were  not.  Appellant  contended  that  the  evidence  pro- 
duced by  the  Government  was  not  only  insufficient  to  estab- 
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lish  that  the  checks  were  drawn  on  the  account  of  the 
West  Coast  Supply  Company,  but,  on  the  contrary,  the 
proof  that  the  name  West  Coast  Supply  Company  had  been 
added  was  sufficient  to  warrant  a  judgment  of  acquittal. 
Since  the  Court  denied  that  motion  and  put  the  case  to 
the  jury,  it  would  appear  that  the  jury  would  have  to 
consider  the  claim  of  Appellant  that  the  name  West  Coast 
vSupply  Company  was  added  to  the  checks  and  decide 
whether  or  not  he  placed  the  name  there.  If  the  jury 
found  that  he  did  not,  then  the  jury  should  have  been 
instructed  as  to  the  effect  of  such  a  finding  as  a  matter  of 
law.  In  other  words,  the  applicable  law  to  such  a  finding 
was  necessary  to  permit  the  jury  to  arrive  at  a  verdict  in 
accordance  with  both  the  evidence  and  the  law. 

Nowhere  in  the  instructions  given  is  there  found  any- 
thing which  tells  the  jury  the  legal  effect  of  an  alteration 
of  the  checks.  The  Court  merely  gave  definitions  as 
follows : 

"Definitions:  '[Check]'  means  a  sugar  ration 
check,  in  the  form  prescribed  by  the  Office  of  Price 
Administration,  drawn  by  a  depositor  against  his 
account  and  made  payable  to  the  account  of  a  named 
person. 

I  charge  that  that  'alteration'  means  a  change  in 
the  terms  of  a  written  instrument  by  a  party  entitled 
thereunder,  without  the  consent  of  the  other  party, 
by  which  its  meaning  or  language  is  changed"  [R. 
624]. 

"'[Issue]'  when  used  with  respect  to  a  check, 
means  the  delivery  of  a  completed  check  to  the  person 
to  whose  account  the  check  is  made  payable"  [R.  628]. 

Defendants'  Requested  Instruction  No.  26  would  have 
informed  the  jury  what  to  do  if  it  found  the  checks  were 
altered.  Merely  telling  the  jury  the  meaning  of  the  words 
"Check,"  "Alteration"  and  "Issue"  without  more  would 


—62— 

hardly  appear  to  be  a  complete,  full  and  adequate  instruc- 
tion on  a  vital  phase  of  the  case. 

A  recitation  of  definitions  to  a  jury  is  indeed  a  danger- 
ous substitute  for  a  direct  and  clear  explanation  of  the 
applicable  principles  of  law.  The  requested  instruction 
would  have  supplied  that  explanation  and  avoided  a  situa- 
tion which  was  prejudicial  to  Appellant's  defense. 

SPECIFICATION    OF    ERROR    X. 

The   District   Court   Erred   in   Refusing   to    Give 
Defendant's  Requested  Instruction  35. 

"Defendants'  Requested  Instruction  No.  35. 

Paragraph  (f),  Sec.  15.7  of  Third  Revised  Ration 
Order  No.  3  provides  that  no  check  which  has  been 
altered  may  be  issued,  transferred  or  deposited,  and 
that  a  person  who  holds  such  a  check  shall  return  it 
to  the  issuer.  Although  the  defendant,  Paul  J.  Zieg- 
ler,  may  have  signed  his  name  to  the  various  alleged 
sugar  ration  checks  set  forth  in  the  Information,  in 
order  for  you  to  find  that  he  issued  the  checks  within 
the  meaning  of  Third  Revised  Ration  Order  No.  3, 
the  evidence  must  convince  you  that  the  checks  were 
not  altered  by  anyone  after  delivery  of  the  checks 
by  Paul  Ziegler. 

Third  Revised  Ration  Order  No.  3,  Sec.  15.7  (f). 

Given: 

Refused:     J.  F.  T.  O'C,  J. 

Given  as  Modified: "  [R.  35]. 

The  argument  which  would  be  made  in  support  of  this 
point  is  substantially  the  same  as  that  made  in  support 
of  Specification  of  Error  VII,  and  is  here  adopted  without 
repeating  it  at  this  place. 


SPECIFICATION  OF  ERROR  XI. 

The   District   Court   Erred   in   Refusing   to    Give 
Defendant's  Requested  Instruction  36. 

"Defendants'  Requested  Instruction  No.  36. 

Sec.  24.1  (c)  (5)  of  Third  Revised  Ration  Order 
No.  3  provides: 

'[Check]  means  a  sugar  ration  check,  in  the  form 
prescribed  by  the  Office  of  Price  Administration, 
drawn  by  a  depositor  against  his  account  and  made 
payable  to  the  account  of  a  named  person.' 

Paragraph  9  of  the  same  section  provides: 

'[Depositor]  means  a  person  who  has  a  ration 
bank  account.     *     *     *' 

It  is  a  material  part  of  the  charge  in  counts  1,  3, 
5  and  7  that  defendant,  Paul  J.  Ziegler,  issued  a  sugar 
ration  check,  or  checks.  In  order  for  the  Govern- 
ment to  sustain  the  proof  respecting  this  material  in- 
gredient, it  is  necessary  that  the  checks  referred  to 
in  each  count  not  only  be  signed  by  Paul  J.  Ziegler, 
but  the  proof  must  show  that  they  were  drawn  by 
him  as  a  depositor  against  his  account. 

Unless  you  find  beyond  a  reasonable  doubt  that 
he  was  a  depositor  and  the  checks  were  drawn  against 
his  account,  you  must  acquit  on  those  counts. 

Third  Revised  Ration  Order  No.  3,  Sec  24  1  (c) 
(5). 

Third  Revised  Ration  Order  No.  3,  Sec  24  1  (c) 
(9). 

Given: 

Refused:     J.  F.  T.  O'C.,  J. 

Given  as  Modified: "  [R.  35] _ 

The  argument  which  would  be  made  in  support  of  this 
point  is  substantially  the  same  as  that  made  in  support  of 
Specification  of  Error  IX,  and  is  here  adopted  without 
repeating  it  at  this  place. 
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SPECIFICATION   OF   ERROR   XII. 

The   District   Court   Erred   in   Refusing   to   Give 
Defendant's  Requested  Instruction  37. 

''Defendants'  Requested  Instruction  No.  37. 

On  June  29,  1946.  the  President  of  the  United 
States  vetoed  the  bill  passed  by  Congress  which 
would  have  extended  the  Emergency  Price  Control 
Act  of  1942,  and  on  June  30,  1946,  that  Act  ter- 
minated and  was  no  longer  law.  On  June  30,  1946, 
all  powers  derived  by  the  Office  of  Price  Adminis- 
tration from  the  Emergency  Price  Control  Act  of 
1942  terminated.  On  June  30,  1946,  President  Tru- 
man promulgated  and  signed  Executive  Order  No. 
9745  which  provided  that  the  Office  of  Price  Ad- 
ministration was  directed  to  continue  to  exercise  all 
powers  and  functions  which  did  not  terminate  by  rea- 
son of  the  termination  of  the  Emergency  Price  Con- 
trol Act  and  such  powers  that  were  delegated  to  the 
O.  P.  A.  pursuant  to  the  Second  War  Powers  Act. 

While  this  Executive  Order  was  signed  by  the 
President  on  June  30,  1946,  it  was  not  filed  with  the 
Division  of  Federal  Register,  Washington,  D.  C, 
as  required  by  statute,  until  July  1,  1946,  at  10:32 
a.  m.,  and  was  not  published  in  the  Federal  Register 
until  July  2,   1946. 

Title  50,  U.  S.  C.  A.,  Sec.  966. 

92nd  Congressional  Record  8092. 

11  F.  R.  7327. 

79th  Congress,  Second  Session,  Chapter  671,  Pub- 
lic Law  548. 

Given: 

Refused:     J.  F.  T.  O'C,  J. 

Given  as  Modified: "  [R.  37]. 

The  argument  which  would  be  made  in  support  of  this 
point  is  substantially  the  same  as  that  made  in  support  of 
Specification  of  Error  VIII,  and  is  here  adopted  without 
repeating  it  at  this  place. 


The  court  gave  the  Government's  requested  instruction 
No.  4  which  advised  the  jury  that: 

a*  *  ^  rj,^^  termination  on  July  1,  1946,  of 
the  Emergency  Price  Control  Act  of  1942  had  no 
effect  upon  sugar  rationing,  since  sugar  rationing 
was  in  eifect  under  the  Second  War  Powers  Act, 
which  did  not  terminate. 

"I  further  instruct  you  that  on  June  30,  1946,  the 
President  of  the  United  States  issued  an  Executive 
Order  by  which  he  continued  in  eifect  the  Office  of 
Price  Administration  as  the  enforcement  agent  for 
that  purpose.  This  the  President  had  the  right  to 
do." 

This,  of  course,  may  have  been  literally  true,  but  the 
refusal  to  give  Defendant's  requested  Instruction  No.  37 
undoubtedly  lead  the  jury  to  conclude  that  the  court  meant 
that  Appellant's  contention  concerning  a  lack  of  wilfulness 
was  not  to  be  considered  under  the  evidence. 

It  was  a  vital  part  of  Appellant's  defense  that  the  ter- 
mination of  the  Emergency  Price  Control  Act  caused 
him  to  believe  that  all  powers  of  the  O.  P.  A.  terminated 
and  sugar  rationing  ended.  As  a  matter  of  fact,  all 
powers  of  O.  P.  A.  derived  from  the  Emergency  Price 
Control  Act  did  terminate  and  it  was  necessary  for  the 
President  to  issue  Executive  Order  9745  to  continue  the 
powers  of  O.  P.  A.  as  to  rationing.  Now,  if  Appellant 
did  not  have  knowledge  of  Executive  Order  9745  at  the 
time  of  the  alleged  offenses,  and  there  was  unrefuted  evi- 
dence that  he  did  not,  then  his  defense  of  lack  of  wilful- 
ness was  an  issue  for  the  jury  irrespective  of  the  fact  that 
sugar  rationing  may  have  continued. 
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The  jury  was  told  in  effect  that  the  termination  of  the 
Emergency  Price  Control  Act  had  no  effect  on  sugar 
rationing;  that  the  President  had  issued  an  Executive 
Order  9745   [R.  624]  and  that 

"The  law  does  not  require  that  the  defendant  have 
actual  knowledge  *  *  *.  All  persons,  *  *  * 
are  charged  by  law  with  notice  of  the  statute  and 
ration  orders  *  *  *  because  of  publication  in  the 
Federal  Register,  *  *  *  which  is  available  to  all 
persons"    [R.  626]. 

This  was  extremely  prejudicial  to  Appellant  because,  in 
refusing  to  give  Defendant's  requested  instruction  No.  37, 
the  jury  was  not  told  that  the  powers  of  O.  P.  A.,  under 
the  Emergency  Price  Control  Act,  did  terminate  and  that 
Executive  Order -9745,  which  was  necessary  to  continue 
the  sugar  rationing  powers  of  O.  P.  A.,  was  not  filed  until 
July  1,  1946,  at  10:32  a.  m.  and  was  not  published  until 
July  2,  1946,  the  day  after  all  sugar  was  purchased.  The 
jury  should  have  been  so  instructed  so  that  these  matters 
could  have  been  considered  in  connection  with  Appellant's 
defense  of  lack  of  wilfulness. 
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SPECIFICATION   OF  ERROR  XIII. 

The   District   Court   Erred   in   Refusing   to    Give 
Defendant's  Requested  Instruction  39. 

''Defendants'  Requested  Instruction  No.  39. 

One  of  the  specific  ingredients  of  the  offense 
charged  in  each  and  every  count  of  the  Information 
is  that  of  wilful  intent  to  do  the  acts  charged.  While 
under  the  Federal  Register  Act  the  filing  of  an  Ex- 
ecutive Order  creates  a  rebuttable  presumption  of 
notice  to  the  defendant,  the  defendant  may  rebut  the 
presumption  that  he  had  actual  knowledge  of  the 
Executive  Order. 

If  you  find  that  the  acts  and  things  of  which  de- 
fendant is  accused  of  doing  were  done  by  him,  and 
you  further  find  that,  at  the  time  said  acts  and  things 
were  done  by  the  defendant,  he  did  not  have  knowl- 
edge that  Executive  Order  9745  had  been  signed  by 
the  President,  and  he  did  not  know  that  sugar  ration- 
ing had  been  continued  beyond  June  30,  1946,  then 
you  should  find  that  the  presumption  of  notice  of  said 
Executive  Order  9745  to  defendant  has  been  rebutted. 

Title  44,  U.  S.  C.  A.,  Sec.  307. 

Flannagan  v.  United  States,  1944,  C.  C.  A.  9,  145 
F.   (2d)  740. 

Kempe  v.  United  States,  1945,  C.  C.  A.  8,  161  F. 
(2d)  680. 

Given: 

Refused:     J.  F.  T.  O'C,  J. 

Given  as  Modified: "   [R.  38-9]. 

The  argument  which  would  be  made  in  support  of  this 
point  is  substantially  the  same  as  that  made  in  support 
of  Specifications  of  Error  VIII  and  XII,  and.  is  here 
adopted  without  repeating  it  at  this  place. 
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Conclusion. 

Many  of  the  errors  assigned  have  not  been  argiied  in 
the  interest  of  saving  both  time  and  expense.  However, 
it  is  respectfully  submitted  that  the  Specifications  of  Error 
treated  in  this  brief  disclose  that  Appellant  was  not  con- 
victed upon  the  charges  laid  in  the  Information  and  upon 
competent  evidence.  It  is,  therefore,  respectfully  urged 
that  the  matters  presented  herein  warrant  this  court  in 
setting  aside  the  conviction  of  Appellant  on  each  and  every 
count. 

Respectfully  submitted, 

Charles  H.  Carr, 

Attorney  for  Appellant. 


APPENDIX. 
Second  War  Powers  Act. 

50  U.  S.  C.  A.  App.  Sec.  633  (2). 

"Whenever  the  President  is  satisfied  that  the  fulfill- 
ment of  requirements  for  the  defense  of  the  United 
States  will  result  in  a  shortage  in  the  supply  of  any  ma- 
terial or  of  any  facilities  for  defense  or  for  private  ac- 
count or  for  export,  the  President  may  allocate  such  ma- 
terial or  facilities  in  such  manner,  upon  such  conditions 
and  to  such  extent  as  he  shall  deem  necessary  or  ap- 
propriate in  the  public  interest  and  to  promote  the  national 
defense. 

"(5)  Any  person  who  willfully  performs  any  act 
prohibited,  or  willfully  fails  to  perform  any  act  required 
by,  any  provision  of  this  subsection  (a)  or  any  rule,  regu- 
lation, or  order  thereunder,  whether  heretofore  or  here- 
after issued,  shall  be  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction,  be  fined  not  more  than  $10,000  or  im- 
prisoned for  not  more  than  one  year,  or  both." 

Third  Revised  Ration   Order  No.   3. 

"Sec.  15.7.  Issuance  and  use  of  checks —  (a)  When 
check  to  he  issued.  A  check  may  be  issued  only  by  a 
depositor  and  only  for  a  purpose  permitted  and  with  the 
effect  prescribed  by  Revised  General  Ration  Order  5  or 
this  order  authorizing  the  account  on  which  the  check  is 
drawn,  except  as  otherwise  provided  in  section  15.8  (d) 
of  this  order. 

"(b)  How  checks  are  issued.  Each  check  and  its  stub 
must  be  completely  filled  out  before  the  check  may  be 
issued,  but  a  check  register,  duplicate  voucher  or  any 
similar  record  may  be  used  in  place  of  the  check  stub. 
Both  check  and  stub  or  other  record  must  contain  the 
name  of  the  person  to  whom  the  check  is  to  be  issued, 


the  date  on  which  it  is  drawn  and  the  amount  of  credits 
to  be  transferred.  The  check  must  bear  the  name  of 
the  account  and  the  depositor's  authorized  signature  or 


signatures. 


*'(c)  Post-dated  checks  prohibited.  No  person  may 
issue  or  transfer  a  check  before  the  date  it  bears. 

"(d)  Overdrafts  prohibited.  No  check  may  be  issued 
for  an  amount  large  than  the  balance  in  the  account  on 
which  it  is  drawn  less  the  amount  of  outstanding  checks 
drawn  on  that  account. 

"(e)  What  checks  to  be  certified.  Only  checks  which 
are  surrendered  to  the  Office  of  Price  Administration  by 
primary  distributors  when  they  file  their  periodic  reports 
are  to  be  certified  or  confirmed. 

"(f)  Altered  or  mutilated  checks.  (1)  No  check 
which  has  been  altered  (except  as  authorized  in  sub- 
paragraph (2)  of  this  paragraph),  mutilated  or  partially 
destroyed,  or  which  contains  an  erasure,  may  be  issued, 
transferred  or  deposited.  A  person  who  holds  such  a 
check  shall  return  it  to  the  issuer  with  a  request  for  a 
new  check.  If  he  is  unable  to  locate  the  issuer,  or  to 
obtain  a  new  check  from  him,  he  shall  deliver  the  check 
to  the  District  Office,  with  a  statement  of  all  the  cir- 
cumstances. 

"(2)  Checks  and  their  stubs  may  be  altered  only  by 
banks  before  delivering  them  to  depositors  and  by  issuers 
before  or  at  the  time  of  issuing  them,  and  only  to  the 
extent  of  changing  the  name  of  the  commodity  (for 
example,  from  processed  foods  to  sugar)  and  where 
necessary,  the  unit  designation  (for  example,  from  points 
to  pounds) ;  and  checks  so  altered  may  be  issued,  trans- 
ferred and  deposited. 

"(g)  Lost  checks.  A  person  who  loses  or  uninten- 
tionally destroys  a  check  issued  or  transferred  to  him, 
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or  from  whom  such  a  check  is  stolen,  shall  notify  the 
issuer  in  writing  of  the  circumstances  of  the  loss  or 
destruction  and  request  that  a  new  check  be  issued  to 
him.  If  he  is  unable  to  locate  the  issuer,  or  to  obtain  a 
new  check  from  him,  he  shall  send  the  district  office  a 
statement  signed  by  him  of  all  the  circumstances. 

"(h)  Hozv  altered  and  lost  checks  replaced.  A  de- 
positor to  whom  an  altered  (except  as  authorized  in 
subparagraph  (2)  of  paragraph  (f)  of  this  section), 
mutilated  or  partially  destroyed  check  issued  by  him 
is  returned  or  who  receives  a  request  for  the  replacement 
of  a  lost,  destroyed,  or  stolen  check  issued  by  him,  may 
issue  a  new  check.  If  he  does  so,  he  must  enter  on  the 
stub  or  other  record  used  in  place  of  the  stub  or  other 
record  used  in  place  of  the  stub  of  the  original  check  the 
fact  that  it  has  been  lost,  stolen,  altered,  mutilated, 
partially  or  completely  destroyed,  and  on  the  stub  or 
other  record  of  the  new  check  the  fact  that  it  replaces 
the  original  check.  Every  depositor  shall  immediately 
send  his  bank  a  written  description  of  any  checks  draw^n 
on  his  account  and  lost  or  stolen  before  deposit,  and  a 
description  of  any  checks  issued  to  replace  them. 

"(i)  Non-depositors  may  transfer  checks.  A  person 
who  is  not  a  depositor  and  is  not  required  to  be  one,  to 
whom  a  check  is  properly  issued  or  transferred,  may 
transfer  it  to  any  person  for  any  purpose  for  which  other 
evidences  may  be  transferred  under  Revised  General 
Ration  Order  5  or  this  order  authorizing  the  account  on 
which  the  check  is  drawn.  He  must  endorse  the  check 
before  transferring  it. 


Article   XXIV — Definitions. 

"Sec.  24.1.  Meaning  of  terms  used  in  this  order,  (a) 
Whenever  the  provisions  of  this  order  impose  or  confer 
duties,  obligations,  rights  or  privileges  upon  an  establish- 
ment or  registering  unit,  such  duties,  obligations,  rights 
and  privileges  shall  be  considered  as  being  conferred  or 
imposed  upon  the  person  owning  such  establishment  or 
registering  unit  with  respect  thereto.  Whenever  refer- 
ence is  made  to  an  act  done  or  to  be  done,  or  to  property 
owned,  by  an  establishment  or  a  registering  unit,  it  shall 
be  deemed  to  refer  to  an  act  done  or  to  be  done,  or  to 
property  owned,  by  the  person  owning  such  establishment 
or  unit  in  its  behalf. 

"(b)  Words  importing  the  masculine  gender  include 
the  feminine  and  neuter  genders ;  and  words  importing  the 
singular  include  the  plural  and  vice  versa." 

"(c)     Definitions: 

"(1)  'Account'  means  a  sugar  ration  bank  account 
carried  by  a  bank,  in  which  the  bank  keeps  a  record  of 
deposits  of  stamps,  coupons,  and  checks  and  of  transfers 
of  sugar  ration  credits. 

"(5)  'Check'  means  a  sugar  ration  check,  in  the  form 
prescribed  by  the  Office  of  Price  Administration,  drawn 
by  a  depositor  against  his  account  and  made  payable  to 
the  account  of  a  named  person. 

"(8)  'Delivery'  means  the  transfer  of  physical  pos- 
session or  the  transfer  of  a  document  of  title. 

"(9)  'Depositor'  means  a  person  who  has  a  ration 
bank  account.  A  person  shall  be  deemed  a  separate  de- 
positor with  respect  to  each  of  his  accounts. 

3jC  *(»  5JC  SJC  ^  9|C  3jC  5jC  3j{ 

"(13)  'Industrial  user'  means  any  'person'  who  has 
an  'industrial  user  establishment.'     'Industrial  user  estab- 
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lishment'  means  any  establishment  where  a  person  uses 
sugar  in  producing,  manufacturing,  or  processing  any 
product  other  than  sugar  if  the  product  is  not  to  be  used 
in  the  preparation  or  service  of  food  or  beverages  which 
the  estabHshment  or  its  owner  serves  to  consumers.  It 
also  includes  any  establishment  (except  an  establishment 
at  which  sugar  is  used  only  for  educational  purposes  under 
the  direction  of  the  Department  of  Agriculture  or  the 
Extension  Service  of  the  Department  of  Agriculture)  at 
which  sugar  is  used  for  experimental,  education,  testing, 
or  demonstration  puposes,  whether  or  not  a  product  re- 
sulting from  such  uses  is  to  be  used  in  the  preparation 
or  service  of  foods  or  beverages  which  the  establishment 
or  its  owner  serves  to  consumers.  An  industrial  user 
who  ceases  (other  than  temporarily)  to  make  an  industrial 
use  of  sugar  is  not  regarded  as  an  industrial  user  after 
he  ceases. 

"(15)  Issue'  when  used  with  respect  to  a  check,  means 
the  delivery  of  a  completed  check  to  the  person  to  whose 
account  the  check  is  made  payable. 

********* 

"(18)  'Ration  credits'  means  the  credits  in  an  account 
reflecting  deposits  of  stamps,  coupons  or  checks. 

"(19)  'Ration  evidence'  or  'evidences'  means  checks, 
coupons,  and  stamps." 

General  Ration  Order  No.  8. 

"Sec.  2.9.  Transfer  in  exchange  for  invalid  or  im- 
properly acquired  ration  document.  No  person  shall 
transfer  or  receive  any  rationed  commodity  in  exchange 
for  a  ration  document  if  he  knows  or  has  reason  to  be- 
lieve that  the  ration  document  was  not  validly  issued  or 
that  it  was  not  acquired  in  accordance  with  a  ration  order 
by  the  person  tendering  it." 
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Chronology  of  Legislative  and  Executive  Acts 
Upon  Which  Sugar  Rationing  Program  Is  Pre- 
dicated. 

Sugar  Act  of  1937,  50  Stat.  1100  (Title  7,  U.  S.  C, 
Sec.  1100); 

Priorities  Act  of  1940,  Section  2(a) — War  and  ^De- 
fense Contracts  Act  of  June  28,  1940  (Title  50,  U.  S.  C.  A. 
App.,  Section  1152  (2)  (c)); 

Executive  Order  No.  8629,  January  7,  1941  (6  F.  R. 
119); 

Executive  Order  No.  8734,  April  11,  1941  (6  F.  R. 
1917); 

Executive  Order  No.  8875,  August  28,  1941  (6  F.  R. 
4483); 

First  War  Powers  Act  of  1941  (Title  50,  U.  S.  C.  A. 
App.,  Section  601) ; 

Executive  Order  No.  9024,  January  16,  1942  (7  F.  R. 
329); 

Emergency  Price  Control  Act  of  1942  (Title  50, 
U.  S.  C.  A.  App.,  Section  901)  ; 

Executive  Order  No.  9040,  January  24.  1942  (7  F.  R. 
529); 

War  Production  Directive  I,  January  24,   1942; 

Executive  Order  No.  9069,  February  23,  1942  (7 
F.  R.  1409) ; 

Second  War  Powers  Act  of  1942  (Title  50,  U.  S.  C.  A. 
App.,  Section  633)  ; 

Executive  Order  No.  9125,  April  7,  1942  (7  F.  R. 
2719); 

Presidential  Proclamation  No.  2551,  April  15,  1942 
(7  F.  R.  2826); 

General  Ration  Order  No.  8,  April  15,  1942; 
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War  Production  Supplementary  Directive  No.  IE,  April 
21,  1942  "(7  F.  R.  2965); 

Ration  Order  No.  3,  April  21,  1942  (7  F.  R.  2967); 

Executive  Order  No.  9280,  December  5,  1942  (7  F.  R. 
10179) ; 

Food  Directive  No.  3,  February  15,  1943  (8  F.  R. 
2005),  Redesignated  War  Food  Order  No.  56  (8  F.  R. 
4319); 

Executive  Order  No.  9315,  March  15,  1943  (8  F.  R. 
3279) ; 

Executive  Order  No.  9322,  March  26,  1943  (8  F.  R. 
3807) ; 

Executive  Order  No.  9334,  April  19,  1943  (8  F.  R. 
5423) ; 

War  Food  Order  No.  64,  May  26,  1943  (8  F.  R. 
7093); 

Executive  Order  No.  9577,  June  30,  1945   (11   F.  R. 

8087) ; 

Third  Revised  Ration  Order  No,  3,  as  amended  January 
1,  1946  (11  F.  R.  134); 

Presidential  Veto  of  HR  6042,  June  29,  1946  (92nd 
Congressional  Record  8092) ; 

Executive  Order  No.  9745,  June  30,  1946,  Filed  July 
1,  1946  at  10:32  a.  m.  (11  F.  R.  7327); 

Emergency  Price  Control  Act  of  1942,  as  amended, 
and  Stabilization  Act  of  1942,  as  amended  (Title  50, 
U.  S.  C.  A.  App.,  Section  966) ; 

Price  Control  Extension  Act  of  1946,  July  25,  1946 
(79th  Congress,  Second  Session,  Chapter  671,  Pub.  Law 
548). 
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Paul  J.  Ziegler, 
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United  States  of  America, 
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Appellee. 


APPELLEE'S  BRIEF. 


JURISDICTIONAL  STATEMENT. 

Appellant  was  indicted  under  the  Emergency  Price  Con- 
trol Act  of  1942,  as  amended  (50  U.  S.  C.  A.  Sec.  633, 
ef  seq.)  the  Second  War  Powers  Act  of  1942;  General 
Ration  Order  No.  8  and  the  Third  Revised  Ration  Order 
No.  3.  The  District  Court  had  jurisdiction  under  the 
Second  War  Powers  Act  of  1942,  Sec.  301.  The  of- 
fenses charged  were  committed  in  the  Southern  District 
of  California  [R.  2-8].  Judgment  was  entered  on  Feb- 
ruary 11,  1947  [R.  41,  641].  Notice  of  appeal  was  filed 
on  February  25,  1947  [R.  46-7]  This  Court  has  juris- 
diction under  Section  128  of  the  Judicial  Code  as  amended 
(28  U.  S.  C.  A.  Sec.  225). 
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STATUTES  AND  REGULATIONS  INVOLVED. 

The  Statutes  and  Regulations  involved  in  this  case  are 
set  forth  in  the  Appendix  to  appellant's  opening  brief. 

STATEMENT  OF  THE  CASE. 

On  December  31,  1946,  an  eight  count  Information  was 
filed  in  the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division,  against  appellant 
and  the  West  Coast  Supply  Company  [R.  2-8]/  Counts 
One,  Three,  Five  and  Seven  each  charged  that  appellant 
and  the  West  Coast  Supply  Company  wilfully  and  unlaw- 
fully issued  and  caused  to  be  issued  a  sugar  ration  check 
upon  a  ration  account  in  the  Union  Bank  and  Trust  Com- 
pany for  an  amount  larger  than  the  balance  in  the  account 
on  which  it  was  drawn  [R.  2,  4,  5  and  7].  Counts  Two, 
Four,  Six  and  Eight  each  charged  that  appellant  and  the 
West  Coast  Supply  Company  wilfully  and  unlawfully  re- 
ceived a  certain  designated  quantity  of  sugar,  a  rationed 
commodity,  in  exchange  for  a  sugar  ration  check  issued 
by  the  defendants  when  they  knew  and  had  reason  to 
believe  that  the  ration  document  was  not  validly  issued 
because  the  sugar  ration  bank  account  did  not  have  a 
sufficient  balance  to  cover  the  check  at  the  time  that  it 
was  issued  [R.  3,  4,  6,  8]. 

The  sugar  referred  to  in  the  even  numbered  counts  was^ 
that   obtained   by   virtue   of   the   issuance   of   the   checks 


^The  references  preceded  by  "R"  are  to  the  Record  on  Appeal  and 
those  preceded  by  "A.  B."  are  to  appellant's  brief. 


alleged  to  have  been  illegally  issued  in  the  odd  numbered 
counts. 

On  January  20,  1947,  motions  of  defendants  to  dismiss 
the  Information  were  denied  [R.  9],  and  each  of  the  de- 
fendants entered  pleas  of  not  guilty  to  each  of  the  eight 
counts  of  the  Information  [R.  10].  On  February  4,  1947, 
a  motion  by  the  Government  to  amend  each  count  of  the 
Information  in  certain  particulars,  was  granted  by  the 
District  Court   [R.   10,  11.    See  also  R.  3,  8]. 

From  February  4  to  February  11,  1947,  appellant  and 
defendant  West  Coast  Supply  Company  were  tried  before 
the  Honorable  J.  F.  T.  O'Connor,  and  a  jury  [R.  11]. 
At  the  conclusion  of  both  the  Government's  and  the  de- 
fendants' cases,  the  trial  Judge  granted  a  motion  for  a 
directed  verdict  of  acquittal  as  to  the  defendant  West 
Coast  Supply  Company  on  all  counts  of  the  Information 
[R.  12],  and  denied  a  similar  motion  as  to  the  defendant 
Paul  J.  Ziegler,  appellant  here  [R.  12], 

The  jury  then  found  appellant  guilty  on  each  of  the 
eight  counts  of  the  Information  [R.  41]. 

Thereafter  the  Court  sentenced  appellant  to  imprison- 
ment for  three  months  on  each  of  the  eight  counts  of  the 
Information,  the  sentences  to  run  concurrently  on  all 
counts,  fined  him  $2,500  on  each  count  [R.  43-45],  and 
then  suspended  the  jail  sentence  and  placed  appellant  on 
probation  for  sixty  days  on  each  count,  to  run  concur- 
rently [R.  44-45]. 


r 


STATEMENT  OF  FACTS. 
Preliminary. 

The  "Summary  of  Facts"  set  forth  in  appellant's  brief 
(A.  B.  4-6),  as  well  as  other  reference  in  that  brief  to 
evidence  taken  at  the  trial,  does  not  set  forth  the  evidence 
most  favorable  to  the  Government,  which  alone  will  be 
considered  on  appeal.^ 

Appellant,  an  attorney  in  this  State,  a  former  O.  P.  A. 
ration  board  member,  is  disclosed  by  the  evidence  to 
have  engaged  in  one  of  the  grossest  and  most  brazen 
violations  of  Federal  laws  to  have  come  to  the  attention 
of  the  authorities  in  this  District.  Utilizing  a  precon- 
ceived scheme  and  carefully  and  deliberately  prepared  plan 
for  obtaining  sugar  during  a  period  when  it  was  rationed 
by  law  to  provide  its  most  effective  utilization  in  a  war 
period,  appellant  lied  and  falsified  documents  and  caused 
others,  at  times  unknowingly,  to  take  steps  which  would 
effectuate  appellant's  illegal  purposes. 

As  a  result  of  his  machinations,  an  authorized  sugar 
ration  balance  of  less  than  40,000  pounds  was  deliberately 
misused  by  appellant  in  such  a  way  as  to  permit  him  to 
obtain  illegally  for  himself,  and  others  associated  with  hira 
in  business  ventures  utilizing  sugar,  a  total  of  more  than 
1,300,000  pounds  of  sugar  [R.  79-80]. 

In  the  circumstances  disclosed  by  this  record,  the  sen- 
tence meted  out  to  appellant  was  relatively  mild,  and 
neither  it,  nor  his  conviction  should  in  any  way  be  dis- 
turbed. 


2See  Hemphill  v.  United  States,  120  F.  (2cl)   115,  117  (C.  C.  A. 
9),  cert.  den.  314  U.  S.  627. 
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The  Facts  Most  Favorable  to  the  Government. 

In  the  main,  the  facts  most  favorable  to  the  Govern- 
ment were  not  contradicted  by  appellant,  his  primary 
defense  consisting  of  an  attempt  to  avoid  responsibility 
by  highly  technical  defenses  and  unacceptable  explanations 
of  his  acts.    In  brief,  the  facts  are  these : 

Appellant  is  an  attorney  [R.  333-334],  and  was  once  a 
member  of  an  O.  P.  A.  ration  board  [R.  122],  For  some 
years  past,  appellant  has  been  more  interested  in  sugar 
and  sugar  products  than  in  the  practice  of  law  [R.  333- 
334].  In  that  connection,  appellant  with  his  father,  John 
H.  Ziegler,  since  February  1,  1944,  constituted  the  co- 
partnership known  as  John  H.  Ziegler  Company  [R.  333], 
while  appellant's  father  and  brothers,  and  possibly  also 
appellant  [R.  145,  147],  were,  since  at  least  February, 
1943,  partners  operating  under  the  name  of  West  Coast 
Supply  Company  [R.  333.    See  also  R.  181]. 

The  John  H.  Ziegler  Company  purportedly  manufac- 
tured jellies,  flavors,  extracts,  and  other  items  utilizing 
sugar  as  a  major  ingredient  [R.  333],  which  functions 
prior  to  February  1,  1944,  were  a  part  of  the  operations 
of  the  West  Coast  Supply  Company  [R.  335].  The  John 
Ziegler  Company  then  purportedly  sold  the  manufactured 
products  to  the  West  Coast  Supply  Company  which  re- 
sold them  to  the  wholesaler  [R.  344-345].  Sugar  require- 
ments for  these  operations  were  about  47,500  pounds  a 
day  [R.  336].  Both  businesses  operated  upon  the  same 
continuous  physical  premises  [R.  337],  and  appellant  did 
work  for  both  concerns  [R.  286,  360-363].  It  is  not 
clear  where  the  activities  of  each  of  these  concerns  ended 
and  the  other  began  with  reference  to  the  business  of 
preparing  and  of  selling  jams,  jellies  and  allied  products. 


Appellant's  primary  function  on  behalf  of  both  these 
companies  was  to  devote  himself  to  governmental  regula- 
tions and  laws  affecting  the  business  in  which  they  were 
engaged  [R.  335,  361.    See  also  R.  73-74]. 

West  Coast  Supply  Company  had  an  official  sugar  quota 
and  also  a  sugar  ration  account  since  March  17,  1943, 
at  the  Union  Bank  and  Trust  Company,  and  appellant's 
signature  was  one  of  the  authorized  signatures  against 
that  account  [Gov.  Ex.  2].  The  John  H.  Ziegler  Com- 
pany had  no  sugar  quota  [R.  336,  362],  However,  appel- 
lant bought  sugar  for  the  latter  (and  appellant's  counsel 
intimated  at  the  trial  that  questions  as  to  these  facts 
might  expose  other  offenses  and  compel  appellant  to  tes- 
tify against  himself)   [R.  361-363.    See  also  R.  373-382]. 

In  June,  1946,  appellant  says,  he  followed  closely  the 
Congressional  progress  of  the  bills  to  extend  the  Emer- 
gency Price  Control  Act  [R.  345-349],  and  consulted 
sugar  brokers  as  to  sugar  supplies  in  the  event  rationing 
ended  [R.  155-156,  345-349]. 

Prior  to  July  1,  1946,  appellant  admittedly  had  sought 
to  obtain  increased  sugar  quotas  from  the  Office  of  Price 
Administration,  and  in  order  to  succeed  in  these  en- 
deavors, he  had  deliberately  described  himself  on  legal 
forms  which  indicated  on  their  face  that  falsification  of 
any  fact  was  a  federal  offense,  which  he  filed  with  that 
agency,  as  a  "partner"  of  the  West  Coast  Supply  Com- 
pany, whereas  in  truth,  according  to  appellant's  admis- 
sion on  the  stand  he  was  not  then  such  a  partner  [R.  244- 
245,  372-378,  401-409].  Appellant's  explanation  of  this 
action  can  best  be  appreciated  only  by  a  direct  reading 
of  the  record  by  this  Court  [R.  403-409]. 
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In  February,  1946,  appellant  told  officials  of  the  Office 
of  Price  Administration  [R.  293]  that  he  "felt  that  sugar 
rationing  was  going  off"  and  that  he  was  ''going  to  get 
sugar  one  way  or  the  other",  that  he  was  "short  of  sugar". 
Appellant  further  stated  that  "inasmuch  as  the  meat 
rationing  and  gasoline,  processed  foods  had  gone  off  and 
no  accounting  was  ever  made  of  the  filling  station  people 
or  the  grocers  or  the  butchers  as  to  how  many  points  they 
had  left  or  if  it  equaled  their  inventory,"  he  felt  that  the 
same  would  happen  to  sugar.  And  he  was  going  to  get 
it  one  way  or  the  other  (ibid.). 

On  July  1,  1946,  appellant  purchased  about  1,300,000 
lbs.  of  sugar  by  telephone  from  various  concerns  [R.  126, 
349,  391].  For  this  sugar  he  issued  the  four  sugar  ration 
checks  involved  in  this  case  [R.  66-70,  349-351].  The 
sugar  was  billed,  sent  to,  and  accepted  by  the  West 
Coast  Supply  Company  [R.  133-135,  148-149,  159-162, 
391]. 

The  only  sugar  ration  account  on  which  appellant  could 
draw  was  that  of  the  West  Coast  Supply  Company  [R. 
367]. 

The  sugar  was  paid  for  in  money  by  four  checks  drawn 
on  the  John  H.  Ziegler  Company  and  signed  by  appellant 
[R.  355,  385-390].  Three  of  these  checks  indicate  on  their 
face  that  they  were  "In  payment  of  .  .  .  West  Coast 
Supply  Company"  [R.  379,  381,  387,  393]. 

As  to  the  four  ration  checks,  appellant  admitted  at  the 
trial  that  he  signed  all  four  of  these  checks  [R.  340-343, 
344,  370-373,  82],  but  denied  that  any  of  them  bore  the 
words  "West  Coast  Supply  Company"  above  his  signa- 
ture at  the  time  he  issued  them  [R.  340-343,  344,  370- 
373]. 
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More  fully,  what  occurred  on  July  1,   1946  was  this: 

When  appellant  sought  to  place  an  order  for  600,000 
lbs.  of  sugar  with  Mailliard  &  Schmiddel  through  its  offi- 
cial Leland  at  about  10  A.  M.  on  July  1,  Leland  read  to 
appellant  a  telegram  which  he  had  received,  to  the  effect 
in  part  that  sugar  rationing  was  being  continued  in  full 
force  and  effect  [R.  125-129],  and  informed  appellant  that 
a  ration  check  for  the  600,000  lbs.  would  be  required  of 
him  [R.  130].  Appellant  replied  that  "the  O.  P.  A."  was 
out  of  existence  [R.  157],  but  he  nevertheless  agreed 
to  furnish  the  check  [R.  130,  157-158],  and  did  so  that 
afternoon  [R.  130-132,  158].  This  check  bore  appellant's 
signature,  but  not  the  name  of  the  West  Coast  Supply 
Company  [R.  132,  149].  The  latter  was  later  inserted. 
The  600,000  lbs.  of  sugar  was  delivered  to  the  West  Coast 
Supply  Company  upon  orders  of  appellant,  and  was  ac- 
cepted by  it  [R.  133-135,  148-149]. 

That  day  appellant  also  ordered,  by  telephone,  an  addi- 
tional 660,000  lbs.  of  sugar  from  Parrott  &  Company, 
through  its  official  Barry  [R.  165-166],  and  next  day  that 
concern  received  a  ration  check  for  that  number  of  pounds 
signed  by  appellant  but  not  bearing  the  words  "West 
Coast  Supply  Company"  [R.  167-169].  A  telephone  call 
was  then  made  to  appellant,  and  he  authorized  the  addi- 
tion of  those  words  to  the  check  [R.  172-173,  183]. 

The  sugar  was  shipped  to  the  West  Coast  Supply  Com- 
pany and  accepted  by  it  [R.  185-187]. 

On  July  1,  appellant  ordered  an  additional  80,000 
pounds  of  sugar,  over  the  telephone,  on  behalf  of  West 


Coast  Supply  Company,  from  the  Sims-Thompson  Com- 
pany [R.  192-193].  In  placing  the  order  appellant  gave 
No.  148  as  the  number  of  a  ration  check  covering  the 
purchase,  which  check  was  actually  issued  by  him  for 
80,0CX)  lbs.  and  was  subsequently  received,  complete  in  all 
details,  by  that  concern  [R.  194,  197-198,  207,  209,  215]. 

Finally,  on  July  1,  appellant  ordered  a  further  30,000 
lbs.  of  sugar  from  the  Kelley-Clarke  Company  through 
its  employee  Williams  [R.  220-226]  and,  it  received  from 
him  ration  check  No.  145  in  that  amount  [R.  226,  232]. 

At  the  trial  appellant  admitted  that,  as  to  the  660,000 
pounds  check,  Barry  called  him  and  stated  that  it  did  not 
carry  "the  name  of  the  account  on  it."  Appellant  admits 
that  he  replied  to  Barry:  "So  what?";  that  Barry  said 
"Well,  it  should  have  an  account  name  on  it,  shouldn't 
it?";  to  which  appellant  says  he  replied  "Not  as  far  as  I 
am  concerned  it  shouldn't."  To  Barry's  insistence  that 
an  "account"  name  be  on  the  check,  appellant,  in  part,  ad- 
mittedly answered  "Well,  that  is  up  to  you."    [R.  341.] 

Similarly,  appellant  admits  that  Williams  telephoned 
to  him  respecting  the  omission  of  the  words  "West  Coast 
Supply  Co."  from  the  30,000  lb.  check  which  he  had  sent 
the  Spreckels  Sugar  Company  [R.  341-342]  and  appel- 
lant admits  that  he  replied  "Well,  what  about  it?"  when 
this  omission  was  brought  to  his  attention  and  asserted 
that  he  rejected  the  demand  that  an  "account  name"  ap- 
pear on  the  check  [R.  342-343]. 
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Then,  as  to  the  600,000  lb.  check  [R.  298],  appellant 
(laimed  on  the  stand  that  in  reply  to  Leland's  telephone 
complaint  that  the  check  bore  no  account  name,  he,  appel- 
lant, replied  that  he  was  aware  of  that  fact,  asked,  "What 
of  it?",  rejected  Leland's  representations  that  the  account 
name  should  appear  on  the  check,  and  said  also,  in  part, 
to  Leland  that  he  could  put  the  account  name  on  the  check, 
that  "I  can't  prevent  you  from  putting  it  on  there,  but  I 
don't  think  it's  necessary.  You  asked  for  a  check.  You 
got  what  you  consider  a  check.  What  more  do  you  want?" 
[R.  342-343;  italics  ours]. 

The  sugar  brokers  were  "sufficiently  well  acquainted 
v;ith  me  (appellant)  to  know  from  my  voice  who  was 
talking"  [R.  388]  ;  in  fact  appellant  was  an  old  customer 
[R.  388-390]. 

On  July  25  or  26,  1948,  a  Saturday,  the  bank  official  in 
charge  of  sugar  ration  accounts  [R.  60-61]  spoke  to  ap- 
pellant advising  him  that  the  600,000  lb.  check  had  come 
in  and  that  there  were  not  enough  pounds  to  the  credit  of 
the  account  to  cover  it.  Appellant  promised  to  contact 
the  bank  on  Monday ;  he  never  made  any  deposits  to  cover 
the  check  [R.  75-77].  When  the  660,000  lb.  check  came 
through  to  the  bank,  appellant  told  the  bank  official  "Well, 
your  instructions  are  to  post  it  and  show  it  as  an  overdraft 
and  report  it  to  the  Office  of  Price  Administration"  [R. 
77-78].  The  final  "overdraft"  was  of  1,351,804  lbs. 
[R.  120]. 

When  a  bank  statement  was  later  sent  to  the  West 
Coast  Supply  Company  showing  these  checks  as  charged 
ctgainst  its  account,  it  at  no  time  objected  [R.  100-101, 
119]. 
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QUESTIONS  PRESENTED. 

Appellant  has  placed  before  this  Court  in  his  brief 
(A.  B.  7-8),  thirteen  ''Specifications  of  Error"  which 
he  uses  as  points  on  appeal,  and  as  questions  presented  for 
determination  by  this  Court. 

To  save  the  time  of  this  Court,  we  shall  discuss  each  of 
these  thirteen  points  seriatim. 

I. 

Appellant  complains  (A.  B.  9-16)  that  the  District 
Court  committed  reversible  error  by  admitting  in  evidence 
the  four  ration  checks  which  appellant  issued  in  order  to 
obtain  the  sugar,  which  was  subsequently  sent  to  him, 
each  of  which  ration  checks  constitutes  the  basis  for  one 
of  the  odd  numbered  counts  of  the  Information. 

A  reading  of  the  so-called  "Specification  of  Error  I," 
which  appellant  uses  as  his  argument,  makes  apparent 
that  appellant  seeks  to  transplant  law  relating  to  nego- 
tiable instruments  into  rules  of  evidence  relating  to  crimi- 
nal proceedings  in  the  Federal  District  Courts  by  contend- 
ing that  a  so-called  "alteration"  or  "suspicion  of  altera- 
tion" (A.  B.  10)  of  these  checks  precludes  their  admission 
in  evidence  as  against  appellant  or  his  co-defendant. 
Plainly  appellant's  contention  is  without  merit. 

The  ration  checks  were  issued  by  appellant  with  the  in- 
tent that  they  be  accepted  as  valid  ration  currency  by  the 
sugar  brokers  from  whom  he  ordered  the  sugar.  Appel- 
lant's deliberate  omission  of  the  name  of  the  West  Coast 
Supply  Company,  even  if  his  testimony  to  that  effect  were 
to  be  accepted  at  face  value,  in  itself  has  probitive  force 
with  reference  to  the  element  of  wilfulness.  Manifestly 
the  modus  operandi  of  the  appellant  in  his  efforts  to  ob- 
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tain  a  rationed  commodity  to  which  he  was  not  entitled, 
by  utilization  of  the  scheme  which  he  concocted,  consti- 
tutes evidence  having  probitive  force  as  to  the  issues  in 
this  case. 

For  appellant  to  argue  that  his  attempts  to  mislead  the 
innocent  vendors  of  the  sugar  should  now  constitute  the 
cloak  protecting  him  from  prosecution  indicates,  we  sub- 
mit, that  even  after  conviction  appellant  is  still  attempting 
to  out-smart  the  Congress  and  the  courts.  That  this 
Court  obviously  will  not  tolerate. 

Even  if  the  words  "West  Coast  Supply  Company"  were 
not  present  upon  the  ration  checks,  it  is  clear  from  the 
entire  record  that  appellant,  being  an  authorized  signatory 
for  that  company  upon  that  ration  account,  and  having  no 
ration  account  in  his  own  name,  was  deliberately  mislead- 
ing the  brokers,  with  whom  he  had  dealt  on  many  occasions 
before  on  behalf  of  the  West  Coast  Supply  Company,  into 
thinking  that  he  was  still  functioning  in  that  capacity. 
In  fact,  appellant  was  so  functioning,  and  desired  the 
brokers  to  so  regard  him,  and  deliberately  intended  that 
they  should  transfer  to  him  the  1,300,000  pounds  of  sugar 
to  which  he  knew  he  was  not  entitled. 

Whether  the  actions  of  appellant  with  reference  to 
these  checks  were  in  violation  of  the  law,  was  a  matter  of 
proof  for  the  Government.  Such  proof  consisted  of  all 
the  testimony  and  exhibits  in  the  record.  The  alleged 
absence  of  certain  words  from  the  checks  when  they  were 
issued  was  an  issue  of  fact  for  the  jury;  it  could  hardly 
resolve  that  issue  without  seeing  the  checks.  And  it  ob- 
viously could  not  see  them  until  they  were  admitted  in  evi- 
dence. 
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in fact,  upon  appellant's  own  theory  of  the  case,  the 
checks  were  not  only  admissable  in  evidence  but  were  in- 
dispensable to  him.  And  the  testimony  as  to  the  circum- 
stances under  which  the  name  "West  Coast  Supply  Co." 
appeared  on  these  checks  all  went  to  the  basic  theories  of 
both  the  appellant's  and  the  Government's  cases. 

Plainly,  appellant,  an  attorney,  a  former  O.  P.  A.  ration 
board  member,  concocted  a  scheme  to  evade  the  sugar 
rationing  regulations  and  to  obtain  an  unusually  large 
amount  of  sugar  without  right  to  do  so;  his  scheme  back- 
fired and  he  is  now  seeking  to  extricate  himself  by  means 
of  technical  and  specious  arguments  and  contentions.  This 
Court  should  not  permit  him  that  avenue  of  escape. 

II. 

Appellant  in  effect  asserts  (A.  B.  17-27)  that  a  certain 
conversation  between  appellant  and  Government  investi- 
gator Loud  should  not  have  been  admitted  in  evidence. 

The  testimony  of  that  witness  relating  to  a  conversa- 
tion was  offered  upon  the  element  of  wilfulness  and  dis- 
closed that  prior  to  July  1,  1946,  appellant  said  that  "he 
was  going  to  get  sugar  one  way  or  another";  that  he  was 
short  of  sugar;  that  "inasmuch  as  meat  rationing  and 
gasoline  and  processed  foods  had  gone  off  and  no  account- 
ing was  ever  made  of  the  filling  station  people  or  the 
grocers  or  the  butchers  as  to  how  many  points  they  had 
left  or  if  it  equaled  their  inventory,"  that  appellant  felt 
the  same  thing  would  happen  with  reference  to  sugar,  and 
he  was  going  to  get  it  one  way  or  another. 

Investigator  Loud  informed  appellant  during  the  con- 
versation, which  took  place  in  February,  1946,  that  sugar 
rationing  was   not  off,   and   that   anything  appellant   did 
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contrary  to  the  regulations  would  be  illegal.  Thereupon 
appellant  replied  that  he  was  not  going  to  be  caught  short, 
that  he  was  going  to  build  up  his  inventory  in  case  sugar 
rationing  went  off,  and  he  was  going  to  be  supplied  with 
as  much  sugar  as  he  could  possibly  get  [R.  293]. 

As  appellant,  in  part,  correctly  appraises  this  conversa- 
tion, it  "expressed  a  design  or  plan  to  obtain  sugar"  on 
the  part  of  appellant  (A.  B.  21).  It  further  constituted 
evidence  material  to  the  issue  of  wilfulness,  we  submit, 
and  was  properly  admitted  into  the  case  by  the  trial  court. 

The  state  of  mind  of  the  appellant  was  in  part  revealed 
by  this  conversation  and,  considered  in  the  light  of  subse- 
quent events  in  which  appellant  participated,  this  conver- 
sation furnished  proof  which  the  jury  could  accept  as 
indicating  that  prior  to  July  1,  1946,  appellant  had  a  pre- 
conceived method  for  obtaining  sugar  regardless  of  ra- 
tioning restrictions  and  that  he  later  did  so  despite  the 
fact  that  he  knew  his  acts  were  in  violation  of  the  law. 
And,  as  the  District  Court  pointed  out  upon  the  argument 
in  this  connection,  "any  knowledge  brought  to  the  defend- 
ant with  reference  to  the  regulations,  or  anything  that  he 
said  with  reference  to  his  attitude  towards  those  regula- 
tions, is  admissible"  [R.  288-289]. 

Appellant's  subsequent  denial  on  the  witness  stand  that 
such  a  conversation  had  taken  place  with  Loud,  presented 
an  issue  of  credibility  for  the  jury,  resolution  of  which 
could  properly  affect  not  only  the  jury's  beliefs  and  dis- 
beHefs  as  to  the  occurrence  of  this  particular  incident,  but 
could  also  form  a  basis  for  the  jury's  final  conclusion  as  to 
the  appellant's  true  purposes,  motives  and  activities  in  this 
case,  both  as  established  by  this  resolution  and  inferrible 
from  all  of  the  evidence  in  the  case.  What  the  appellant 
is  complaining  of  in  this  instance  is  actually,  we  submit. 
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not  so  much  the  propriety  of  the  trial  court's  ruling  in 
admitting  this  evidence,  since  the  trial  court  had  almost 
unlimited  discretion  on  ruling  on  the  admissibility  of  evi- 
dence, but  merely  the  fact  that  appellant,  having  finally 
found  that  he  out-smarted  himself  in  all  his  activities  and 
dealings,  was  not  successful  in  causing  the  jury  to  believe 
his  protestations  of  innocence.  This  court  plainly  should 
now  offer  no  aid  to  appellant  in  his  efforts  to  extricate 
himself  from  the  effects  of  his  wilful,  illegal  acts. 

III. 

Appellant  argues  (A.  B.  28)  that  his  motion  for 
judgment  of  acquittal  should  have  been  granted  for  the 
reasoning  that  the  balance  in  the  sugar  ration  account  of 
the  West  Coast  Supply  Company  was  in  excess  of  the 
total  poundage  in  ration  credits  withdrawn  by  the  checks 
which  constitute  the  basis  for  half  of  the  counts  (A.  B. 
28-32). 

This  contention  is  wholly  without  merit.  Appellant 
simultaneously  issued  checks  for  a  total  of  more  than 
1,300,000  pounds  of  sugar  upon  an  account  having  a  bal- 
ance of  less  than  40,000  pounds.  The  check  for  600,000 
pounds  (G.  E.  6)  was  the  first  which  was  charged  against 
the  rationing  account,  thereby  immediately  creating  an 
overdraft. 

Appellant  had  no  ration  account  under  his  own  name, 
and  the  West  Coast  Supply  Company's  account,  on  which 
he  was  an  authorized  drawer,  not  only  did  not  have  any 
such  balance  as  that  drawn  against  it,  but  it  is  clear  that 
appellant  was  under  no  misconception  as  to  these  facts;  he 
knew  them,  but  was  out  to  obtain  sugar  in  any  way  he 
could.  That  he  succeeded  in  doing  so  in  gross  violation  of 
the  law,  is  clear. 
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Appellant  persistently  repeats  (A.  B.  30  ff)  his  base- 
less contention  to  the  effect  that  his  alleged  omission  of 
the  words  "West  Coast  Supply  Company"  from  the  ration 
checks  places  his  acts  in  obtaining  the  1,370,000  pounds  of 
sugar  beyond  the  pale  of  the  law.  This  argument  is  so 
preposterous  as  to  fall  of  its  own  weight. 

It  is  clear  that  appellant,  who  had  been  dealing  with  the 
sugar  suppliers  as  the  direct  representative  of  the  West 
Coast  Supply  Company,  and  who  bought  the  1,370,000 
pounds  of  sugar  on  July  1,  1946,  in  its  name  and  for  de- 
livery to  it,  clearly  intended  to,  and  did  succeed  in  carry- 
ing out  the  transaction,  at  least  ostensibly,  on  behalf  of 
that  concern.  And  in  issuing  the  ration  checks  he  did  so 
also  in  that  guise.  When  the  sugar  arrived,  appellant, 
under  another  of  his  fictitious-name  identities,  which  he 
appears  to  have  used  at  random  as  best  fitted  his  scheme 
of  the  moment,  received  the  sugar  and  paid  for  it. 

It  is  plainly  immaterial  what  name  appellant  appended 
to  the  ration  and  money  checks,  or  what  name  he  bore  in 
performing  each  act.  In  every  instance  it  was  appellant 
who  conceived  the  idea,  projected  it  into  action,  and  reaped 
the  benefits  of  his  own  machinations.  His  gyrations 
should  not  permit  him  to  avoid  the  inescapable  fact  that 
he  bought  and  accepted  the  dehvery  of  sugar  when  he  had 
no  right  to  it  under  the  rationing  laws  and  regulations, 
and  that  he  illegally  issued  ration  currency  for  a  total  of 
1,370,000  pounds  of  sugar  when  the  only  account  to  which 
he  had  access  contained  a  balance  of  less  than  40,000 
pounds. 
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IV. 

Appellant  complains  (A.  B.  38  ff)  that  he  was  forced 
to  produce  his  private  papers.     The  complaint  is  baseless. 

Appellant,  an  attorney,  offered  himself  as  a  witness  in 
his  own  defense.  While  testifying  on  direct  examination, 
appellant  testified  as  to  his  money  payments  for  the 
1,370,000  pounds  of  sugar  [R.  354  ff].  He  said  the  pay- 
ments were  made  by  the  John  H.  Ziegler  Company,  by 
check  [R.  354-355].  The  Government's  objection  to  testi- 
mony respecting  the  checks,  on  the  ground  that  the  pay- 
ment check  should  be  produced,  was  sustained  after  appel- 
lant had  said  that  he  made  the  payments  [R.  354-355]. 
Appellant  then  offered  to  obtain  the  last  check,  because 
he  could  not  answer  his  counsel's  question  as  to  its  terms 
[R.  355],  and  offered  it  in  evidence,  and  it  was  received 
[R.  355-356]. 

The  identity  of  the  purchaser  of  the  sugar  and  of  the 
person  who  accepted  it  was  an  issue  in  the  case,  as  was 
the  question  of  overdrawing  upon  the  West  Coast  Supply 
Company's  ration  account. 

On  cross-examination  appellant  was  questioned  concern- 
ing the  fact  that  the  money  check  introduced  by  him  in 
evidence  showed  on  its  face  that  it  was  in  payment  of  a 
"West  Coast  Supply  Co."  transaction  [R.  379].  He  had 
testified  that  it  was  the  John  H.  Ziegler  Company  which 
was  manufacturing  sugar  products  [R.  3SS,  335,  344]. 

Government  counsel  asked  appellant  [R.  381]  whether 
the  other  three  money  checks  used  to  pay  for  the  sugar 
ptirchases  were  in  the  same  form  as  that  offered  in  evi- 
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dence  by  appellant.  Appellant,  an  attorney,  replied  by 
stating  that  "the  checks  are  here  in  court."  [R.  381].  His 
attorney,  however,  then  refused  to  produce  the  checks  [R. 
381-383].  Upon  order  of  the  Court,  the  checks  were  pro- 
duced [R.  383]. 

The  request  for  these  checks  in  the  light  of  all  the  facts 
in  the  case  and  appellant's  testimony,  was  clearly  proper, 
as  was  the  court's  ruling.  Appellant  had  opened  the  en- 
tire subject  by  his  defense  theory  and  his  testimony  on 
his  direct  examination.  Not  only  were  the  facts  in  issue 
as  to  which  he  had  thus  testified,  but  his  overall  credibility 
was  subject  to  question. 

Having  offered  himself  as  a  witness,  having  first  de- 
veloped the  subject  of  the  cash  payments  for  the  sugar 
and  the  interrelation  of  the  activities  of  the  two  com- 
panies, and  having  proffered  the  checks  in  the  first  in- 
stance, appellant  should  not  now  be  heard  to  complain 
because  the  Court  had  the  checks  finally  produced. 

United  States  v.  Hoyt,  53  F.  (2d)  881; 

Bioldeau  v.  United  States,  14  F.  (2d)  582,  273  U. 
S.  737; 

Garcia  v.  State,  35  Ariz.  35,  274  Pac.  166. 

V. 

The  so-called  "expert"  testimony  of  Schneider  (A.  B. 
47  ff)  had  no  place  in  the  trial  below.  By  offering  this 
testimony,  appellant  was  seeking  to  introduce  matters 
foreign  to  the  criminal  prosecution,  matters  which  could 
not  possibly  affect  the  outcome  of  the  case  since  they 
were  not  relevant  or  material  to  the  issues  involved,  as  a 
reading  of  appellant's  offer  of  proof  in  this  respect  will 
disclose  [R.  409-411,  420-424].  The  evidence  was  prop- 
erly rejected  by  the  trial  court. 
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VI-XIII. 

Eight  specifications  of  error  (A.  B.  53-67)  relate  to 
some  instructions  given  by  the  Court  below,  and  others 
not  given. 

The  law  applicable  to  this  case  was  fully  and  adequately 
stated  by  the  trial  court  in  its  instructions  to  the  jury  [R. 
617-639].  Those  concerning  which  appellant  complains  as 
having  been  refused  by  the  Court,  were  properly  refused, 
and  those  given,  were  proper  in  every  respect. 

(1)  Government's  Instruction  8  (A.  B.  53)  cor- 
rectly states  the  law.  And  appellant's  objection  to  it 
on  the  ground  that  it  "disregarded  the  major  part  of 
appellant's  defense,  namely,  lack  of  intent,"  is  base- 
less. Ignorance  of  the  law  is  no  excuse.  And  appel- 
lant was  the  expert  on  regulations  pertaining  to  sugar 
at  the  concerns  involved  in  this  case ;  he  was  a  former 
O.  P.  A.  ration  board  officer,  and  is  an  attorney. 
Surely,  at  least  in  his  latter  capacity  he  must  have 
known  that  ignorance  of  the  law  would  not  excuse 
him.  Moreover,  the  record  discloses  a  deliberate  dis- 
regard of  the  law  on  his  part,  not  ignorance  of  it. 
The  instruction  was  proper. 

(2)  Defendant's  Requested  Instruction  No.  16 
(A.  B.  54)  constituted  a  further  attempt  by  appellant 
to  avoid  the  conviction  by  confusing  the  jury  as  to  the 
true  issues  in  the  case.  The  requested  instruction  was 
unnecessary  to  a  full  statement  of  the  applicable  law 
on  the  evidence  in  the  case.  The  effect  of  this  instruc- 
tion was  to  require  the  jury  to  bring  in  a  verdict  of 
not  guilty. 
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(3)  Defendant's  Requested  Instruction  No.  22 
(A.  B.  56)  does  not  correctly  state  the  law.  Sugar 
rationing  was  not  continued  by  Executive  Order 
9745 ;  it  was  always  in  effect  under  the  Second  War 
Powers  Act  which  remained  in  existence  at  all  times 
material  in  this  case.  The  Executive  Order  merely 
continued  the  administrative  functions  of  the  O.  P.  A. 
in  enforcing  sugar  rationing. 

Moreover,  publication  of  a  law  or  regulation  in  the 
Federal  Register  creates  notice  by  law,  irrebuttable  in 
that  respect — and  contrary  to  the  terms  of  this  pro- 
posed instruction. 

Nor  has  this  proposed  instruction  anything  in  it 
which  might  bear  on  the  element  of  wilfulness.  That 
was  fully  covered,  moreover,  by  the  court's  instruc- 
tions. 

(4)  Defendant's  Requested  Instructions  Nos.  26, 
35  and  36  [R,  60,  62,  63]  do  not  correctly  reflect  the 
law.  Their  effect  would  have  been  to  inject  issues 
here  not  properly  in  the  case,  and  to  mislead  the  jury 
as  to  the  requirements  of  the  law. 

(5)  Defendant's  Requested  Instruction  No.  37 
(A.  B.  64)  confuses  the  issues,  and  the  correct  law 
in  that  respect  was  in  fact  given  the  jury  by  the  trial 
court  [R.  624]. 

(6)  Defendant's  Requested  Instruction  No.  39 
(A.  B.  67)  was  also  properly  rejected.  This  instruc- 
tion is  almost  the  same  as  Defendant's  22  (item  3 
above),  and  it  was  improper  for  the  same  reasons. 
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Conclusion. 

No  reversible  error  was  committed  by  the  trial  judge. 
Appellant  had  a  full  and  fair  trial.  The  verdict  is  fully 
supported  by  the  evidence.  The  sentence  was  moderate 
and  clearly  justified.    The  judgment  should  be  affirmed. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney; 

Ernest  A.  Tolin, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 
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The  decision  of  this  court,  based  upon  the  finding  by  this  court 
that  there  was  substantial  evidence  that  appellant  was  a  mem- 
ber of  the  partnership  of  West  Coast  Supply  Company,  is 
directly  contrary  to  the  record  and  is  an  invasion,  by  this 
court,  of  the  province  and  functions  of  the  jury  since  the 
lower  court  had  instructed  the  jury,  as  a  matter  of  law.  that 
the  evidence  adduced  at  the  trial  was  insufficient  to  prove  ap- 
pellant was  a  partner  of  the  West  Coast  Supply  Company 3 

A.  The  decision  of  this  court  affirming  the  judgment  of  con- 
viction on  Counts  1,  3,  5  and  7  is  erroneous  because  it  is 
predicated  upon  the  premise  that  appellant  was  a  depositor 
as  defined  by  Third  Revised  Ration  Order  No.  3.  Section 
24.1(c)(9)  since  he  was  one  of  the  partners  of  West 
Coast  Supply  Company  in  which  name  and  on  which  ac- 
count the  ration  checks  were  purportedly  drawn,  when  the 
record  shows  that  the  lower  court  instructed  the  jury,  as 
a  matter  of  law,  that  there  was  insufficient  evidence  to 
prove  that  appellant  was  a  member  of  the  partnership. 
If  he  was  not  a  member  of  the  partnership,  it  was  not  his 
account  and  he  was  not  a  depositor.  Therefore,  one  of 
the  elements  of  the  offense  was  not  proved  under  Counts 

1,  3,  5  and  7 _ _...    3 

B.  The  decision  of  this  court  affirming  the  judgment  of  con- 
viction on  Counts  2,  4.  6  and  8  is  erroneous  because  it  is 
predicated  up>on  the  premise  that  appellant  was  a  partner 
of  the  West  Coast  Supply  Company,  and  the  receiving  of 
the  sugar  by  West  Coast  Supply  Company  was  the  receiv- 
ing of  a  rationed  commodity  by  appellant  since  he  was  a 
member  of  said  partnership,  when  the  record  shows  that 
the  lower  court  instructed  the  jury,  as  a  matter  of  law, 
that  there  was  insufficient  evidence  to  prove  that  appel- 
lant was  a  member  of  the  partnership  and  that  the  jury 
must  find  that  appellant  was  not  a  partner  of  West  Coast 
Supply  Company  H 
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No.  11,555 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Paul  J.  Ziegler, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


PETITION  FOR  REHEARING. 


Comes  now  the  Appellant  in  the  above  entitled  cause  and 
presents  his  Petition  for  Rehearing  of  the  above  entitled 
cause  and,  in  support  thereof,  respectfully  shows: 

That  the  opinion  of  this  Honorable  Court  in  this  case 
is  at  variance  with  the  Transcript  of  Record  and  is  con- 
trary to  law  in  the  following  particulars : 

I. 

The  decision  of  this  court,  based  upon  the  finding  by 
this  Court  that  there  was  substantial  evidence  that  Ap- 
pellant was  a  member  of  the  partnership  of  West  Coast 
Supply  Company,  is  directly  contrary  to  the  record  and  is 
an  invasion,  by  this  Court,  of  the  province  and  functions 
of  the  jury  since  the  lower  -court  had  instructed  the  jury, 
as  a  matter  of  law,  that  the  evidence  adduced  at  the  trial 
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was  insufficient  to  pro\e  Appellant  was  a  partner  of  the 
West  Coast  Supply  Company  [R.  625]. 

A.  The  decision  of  this  Court  affirming  the  judgment 
of  conviction  on  Counts  1,  3,  5  and  7  is  erroneous  because 
it  is  predicated  upon  the  premise  that  Appellant  was  a  de- 
positor as  defined  by  Third  Revised  Ration  Order  No.  3, 
Section  24.1(c)(9)  since  he  was  one  of  the  partners  of 
West  Coast  Supply  Company  in  which  name  and  on  which 
account  the  ration  checks  were  purportedly  drawn,  when 
the  record  shows  that  the  lower  court  instructed  the  jury, 
as  a  matter  of  law,  that  there  was  insufficient  evidence 
to  prove  that  Appellant  was  a  member  of  the  partnership 
[R.  625].  If  he  was  not  a  member  of  the  partnership,  it 
was  not  his  account  and  he  was  not  a  depositor.  There- 
fore, one  of  the  elements  of  the  offense  was  not  proved 
under  Counts  1,  3,  5  and  7. 

B.  The  decision  of  this  Court  affirming  the  judgment 
of  conviction  on  Counts  2,  4,  6  and  8  is  erroneous  because 
it  is  predicated  upon  the  premise  that  Appellant  was  a  part- 
ner of  the  West  Coast  Supply  Company,  and  the  receiv- 
ing of  the  sugar  by  West  Coast  Supply  Company  was 
the  receiving  of  a  rationed  commodity  by  Appellant  since 
he  was  a  member  of  said  partnership,  when  the  record 
shows  that  the  lower  court  instructed  the  jury,  as  a  matter 
of  law,  that  there  was  insufficient  evidence  to  prove  that 
Appellant  was  a  member  of  the  partnership  and  that  the 
jury  must  find  that  Appellant  was  not  a  partner  of  West 
Coast  Supply  Company  [R.  625]. 
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I. 

The  Decision  of  This  Court,  Based  Upon  the  Finding 
by  This  Court  That  There  Was  Substantial  Evi- 
dence That  Appellant  Was  a  Member  of  the  Part- 
nership of  West  Coast  Supply  Company,  Is 
Directly  Contrary  to  the  Record  and  Is  an  Inva- 
sion, by  This  Court,  of  the  Province  and  Func- 
tions of  the  Jury  Since  the  Lower  Court  Had 
Instructed  the  Jury,  as  a  Matter  of  Law,  That  the 
Evidence  Adduced  at  the  Trial  Was  Insufficient 
to  Prove  Appellant  Was  a  Partner  of  the  West 
Coast  Supply  Company  [R.  625]. 

A.  The  Decision  of  This  Court  Affirming  the  Judgment  of 
Conviction  on  Counts  1,  3,  5  and  7  Is  Erroneous  Because 
It  Is  Predicated  Upon  the  Premise  That  Appellant  Was 
a  Depositor  as  Defined  by  Third  Revised  Ration  Order 
No.  3,  Section  24.1(c)  (9)  Since  He  Was  One  of  the 
Partners  of  West  Coast  Supply  Company  in  Which 
Name  and  on  Which  Account  the  Ration  Checks  Were 
Purportedly  Drawn,  When  the  Record  Shows  That  the 
Lower  Court  Instructed  the  Jury,  as  a  Matter  of  Law, 
That  There  Was  Insufficient  Evidence  to  Prove  That 
Appellant  Was  a  Member  of  the  Partnership  [R.  625]. 
If  He  Was  Not  a  Member  of  the  Partnership,  It  Was 
Not  His  Account  and  He  Was  Not  a  Depositor.  There- 
fore, One  of  the  Elements  of  the  Offense  Was  Not  Proved 
Under  Counts  1,  3,  5  and  7. 

This  Court  found  that  there  was  substantial  evidence 
that  Appellant  was  a  member  of  the  partnership  of  West 
Coast  Supply  Company  despite  the  fact  that  the  lower 
court  withdrew  and  excluded  from  the  jury  the  issue  of 
whether  or  not  Appellant  was  a  member  of  the  partner- 
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ship,  West  Coast  Supply  Company.     In  that  connection, 
the  lower  court  instructed  the  jury  as  follows: 

''You  are  instructed  that  the  evidence  adduced  at 
the  trial  was  insufficient  to  prove  the  defendant.  Paul 
J.  Ziegler.  was  at  any  of  the  times  mentioned  in  any 
or  all  counts  of  the  information  a  partner  of  the 
West  Coast  Supply  Company.  Von  will  accordingly 
find,  therefore,  that  Paul  J.  Ziegler  was  not  at  any 
of  the  times  mentioned  in  the  information  a  partner 
of  the  said  West  Coast  Supply  Company/'  [R.  625.] 
(Emphasis  supplied.) 

As  noted  by  this  Court  in  its  opinion  on  page  7,  Appel- 
lant's contention  on  appeal  was  that  he  did  not  have  "an 
'account,'  as  defined  in  subparagraph  (1)  of  paragraph 
(c)  of  §24.1  of  Third  Revised  Ration  Order  No.  3.  and 
hence  was  not  a  'depositor.'  as  defined  in  subparagraph 
(9)  of  paragraph  (c).  and  that  therefore  the  ration  checks 
drawn  by  him  were  not  'checks,'  as  defined  in  subpara- 
graph (5)  of  paragraph  (c)."  This  Court  decided  that 
Appellant  was  a  partner:  that  because  he  was  one  of  the 
partners  of  the  West  Coast  Supply  Company,  the  accounts 
of  that  Company  were  his  accounts,  and  he  was,  therefore, 
a  depositor  as  defined  in  subparagraph  (9),  and  the  checks 
drawn  by  him  were  checks  as  defined  in  subparagraph  (5). 
In  order  to  arrive  at  this  conclusion,  this  Court  necessarily 
had  to  find  that  Appellant  was  a  partner  of  the  West  Coast 
Supply  Company.  Otherwise  it  is  obvious  that  the  Court 
would  have  had  to  conclude  that  Appellant  did  not  have  a 
ration  account  within  the  meaning  of  the  provisions  of 
Third  Revised  Ration  Order  No.  3  heretofore  mentioned. 

One  of  the  grounds  of  the  Motion  for  Judgment  of 
Acquittal  [R.  311-15]  and  which  was  renewed  at  the  con- 
clusion of  the  case   [R.  443-451]   was  that  the  evidence 


— 5— 

was  insufficient  to  prove  that  Appellant  was  a  depositor 
or  had  an  account  within  the  meaning  of  Third  Revised 
Ration  Order  No.  3,  and  that,  therefore,  the  purported 
checks  were  not  checks  within  the  meaning  of  such  Ration 
Order.  Consequently,  there  was  a  failure  of  proof  as  to 
Counts  1,  3,  5  and  7. 

Counts  1,  3,  5  and  7  charged  an  offense  under  Section 
15.7  (d)  of  Third  Revised  Ration  Order  No.  3  which 
provides : 

''Overdrafts  Prohibited.  No  check  may  be 
issued  for  an  amount  larger  than  the  balance  in  the 
account  on  which  it  is  drawn  less  the  amount  of  out- 
standing checks  drawn  on  that  account." 

Under  the  foregoing  section,  in  order  to  be  an  overdraft 
the  check  would  have  to  be  issued  on  the  account  of  the 
depositor.  Otherwise  no  offense  would  be  stated  under 
this  section.  Subparagraph  (5)  of  paragraph  (c)  of 
Section  24.1  of  the  above  mentioned  Ration  Order  pro- 
vides : 

"  'Check'  means  a  sugar  ration  check,  in  the  form 
prescribed  by  the  Office  of  Price  Administration, 
drawn  by  a  depositor  against  his  account     *     *     *" 

and  subparagraph  (9)  provides : 

"  'Depositor'  means  a  person  who  has  a  ration  bank 
account.     *    *     *" 

In  reviewing  the  ruling  of  the  lower  court  on  the  Motion 
for  Judgment  of  Acquittal,  this  Court  concluded  there  was 
substantial  evidence  that  Appellant  was,  in  fact,  a  mem- 


ber  of  the  partnership,  West  Coast  Supply  Company,  in 
which  name  the  ration  account  was  carried.  This  Court 
stated  on  page  4  of  the  opinion: 

"At  all  pertinent  times,  appellant  and  his  father 
(John  H.  Ziegler)  and  brothers  (Allen  S.  Ziegler  and 
Raymond  M.  Ziegler)  were  partners  doing  business 
in  Los  Angeles,  California,  under  the  name  West 
Coast  Supply  Company."  (Op.  p.  4.)  (Emphasis 
supplied.) 

And  again: 

"These  contentions  are  based  on  the  false  assump- 
tion that  West  Coast  Supply  Company  and  appellant 
were  distinct  entities.  As  indicated  above,  the  evi- 
dence showed  that  West  Coast  Supply  Company  was 
a  partnership  the  members  of  which  were  appellant 
and  his  father  and  brothers.^^"     (Op.  p.  7.) 

Also  this  Court,  on  page  7  of  its  opinion,  in  footnote 
12,  stated: 

"Although  he  denied  it,  there  was  substantial  evi- 
dence that  appellant  was,  in  fact,  a  member  of  the 
partnership." 

Apparently  this  Court  was  in  accord  with  the  conten- 
tion that  one  of  the  elements  of  proof  necessary  to  sustain 
a  conviction  on  Counts  1,  3,  5  and  7  was  that  Appellant 
must  have  had  an  "account"  as  defined  in  subparagraph 
(1)  of  paragraph  (c)  of  Section  24.1  of  the  Ration  Order, 
was  a  "depositor"  as  defined  in  subparagraph  (9)  of  para- 
graph (c)  thereof,  and  also  that  the  checks  drawn  by 
Appellant  were  checks  as  defined  in  subparagraph  (5)  of 
paragraph  (c)  thereof.  Unless  the  checks  were  issued  on 
an  account  of  Appellant,  they  could  not  be  an  overdraft. 
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This  Court  apparently  weighed  the  evidence  on  the  record 
and  determined  that  it  was  sufficient  to  prove  that  Appel- 
lant was  a  partner  of  the  West  Coast  Supply  Company, 
and  it  thus  arrived  at  the  conclusion  that  the  partnership 
ration  bank  accounts  were  accounts  of  the  partnership 
members.  In  so  doing,  this  Court  completely  disregarded 
the  fact  that  the  jury  had  not  passed  on  the  issue  of 
whether  Appellant  was  a  partner  since  the  lower  court 
had  withdrawn  it  from  the  jury.  When  the  lower  court 
instructed  the  jury,  as  a  matter  of  law,  that  the  evidence 
on  this  particular  issue  was  insufficient  and  that  the  jury 
must  find  that  Appellant  was  not  a  partner  of  the  West 
Coast  Supply  Company,  that  issue  was  withdrawn  entirely 
from  the  jury's  consideration.  If  this  Court  concluded 
that  the  evidence  that  Appellant  was  a  partner  was  suffi- 
cient to  go  to  the  jury,  then  there  was  only  one  alternative 
and  that  was  for  the  Court  to  reverse  the  case  and  send  it 
back  for  a  new  trial  thereby  permitting  a  jury  to  pass 
upon  the  factual  issue  as  to  whether  or  not  Appellant  was 
a  member  of  the  partnership.  By  doing  otherwise,  this 
Court  invaded  the  province  of  the  jury  and  endeavored 
to  determine  a  question  of  fact  which  could  be  determined 
in  a  jury  trial  only  by  a  jury. 

On  appeal  from  a  denial  of  a  motion  to  acquit  for  lack 
of  evidence  as  to  any  material  issue,  the  appellate  court 
may  review  questions  of  law  only  and  not  questions  of 
fact.  As  was  pointed  out  by  the  Supreme  Court  in  U.  S. 
V.  Socony-Vacuum  Oil  Co.,  310  U.  S.  150,  254,  84  L.  Ed. 
1129,  1184:  ; 

"His  motion  for  a  directed  verdict  at  the  conclusion 
of  the  case  was  denied  by  the  trial  court  and  the 
Circuit  Court  of  Appeals  held  that  there  was  no  error 
in  such  denial.     A  question  of  law  is  thus   raised, 
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which  entails  an  examination  of  the  record,  not  for 
the  purpose  of  weighing  the  evidence  but  only  to 
ascertain  whether  there  was  some  competent  and  sub- 
stantial evidence  before  the  jury  fairly  tending  to 
sustain  the  verdict." 

And,  as  was  said  in  Securities  and  Exchange  Commis- 
sion V.  Chenery  Corporation,  318  U.  S.  80,  88,  87  L.  Ed. 
626,  633 : 

"But  it  is  also  familiar  appellate  procedure  that 
where  the  correctness  of  the  lower  court's  decision 
depends  upon  a  determination  of  fact  which  only  a 
jury  could  make  but  which  has  not  been  made,  the 
appellate  court  cannot  take  the  place  of  the  jury." 

See,  also:  ,  ' 

Troxell  v.  Delaware,  Lackawanna  &  Western  R.  R. 
Co.,  227  U.  S.  434,  444,  57  L.  Ed.  586,  591 ; 

Gunning  v.  Cooky,  281  U.  S.  90,  94,  74  L.  Ed. 
720,  724. 

An  appeal  from  a  denial  of  a  motion  to  acquit  permits 
the  appellate  court  to  consider  whether  there  was  evidence 
to  sustain  the  verdict  and  not  pass  upon  the  weight  of  the 
evidence  or  to  make  findings  of  fact.  If  there  is  any  issue 
of  fact,  it  must  be  determined  by  the  jury,  and  no  issue  of 
fact  can  be  revised  by  this  Court. 

Hedderly  v.  U.  S.,  (9  Cir.)  193  Fed.  561,  571; 
O'Leary  v.  U.  S.,  (9  Cir.)  160  F.  2d  333,  336; 
24  C.  /.  S.,  p.  670,  Sec.  1832;  and 
24  C.  /.  S.,  p.  785,  Sec.  1880. 


Whether  there  is  a  legal  sufficiency  of  evidence  in  sup- 
port of  a  material  issue  of  the  case  which  will  warrant 
its  submission  to  the  jury  is  a  question  of  law  for  the 
Court. 

See: 

Marande  v.    Texas  &  Pacific   Railway   Co.,    184 
U.  S.  173,  46  L.  Ed.  487,  494; 

State  V.  Karas,  43  Utah  506,  136  Pac.  788; 

Gray  v.  State,  (7  Okl.  Cr.  102)  122  Pac.  265; 

State  V.  Flory,  203  Iowa  918,  210  N.  W.  961 ; 

State  V.  Rheams,  58  Minn.  478,  24  N.  W.  302; 

23  C.  J.  S.,  p.  651,  Sec.  1139. 

The  instruction  to  the  jury  by  the  lower  court  that  they 
must  find  Appellant  was  not  a  partner  of  West  Coast 
Supply  Company  was  binding  upon  the  jury  and  it  was 
their  duty  to  follow  such  instruction.  The  instructions 
are  the  law  of  the  case  and  bind  the  jury  even  though  they 
may  be  erroneous. 

Pek  V.  U.  S.  (2  Cir.),  54  F.  2d  1001 ; 

53  Am.  Jur.  p.  620,  Sections  844  and  845. 

Furthermore,  the  reviewing  court  should  presume  that  the 
jury  followed  and  applied  the  charge  or  instructions  given 
it  by  the  trial  court  in  reaching  its  verdict. 

Gregory  v.  Morris,  96  U.  S.  619,  24  L.  Ed.  740; 
Clark  V.  McClurg,  215  Cal.  279,  284,  9  P.  2d  505; 
Goodsell  V.  Taylor,  41  Minn.  207,  42  N.  W.  873; 
3  Am.  Jur.  p.  513,  Sec.  951. 
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It  was  Appellant's  contention  at  the  trial  that  the  evi- 
dence was  wholly  insufficient  to  show  that  he  was  a  partner 
of  the  West  Coast  Supply  Company,  and  the  District  Court 
agreed  with  that  view,  instructing  the  jury  that  they  were 
to  find  that  Appellant  was  not  a  partner  [R.  625].  Ir- 
respective of  whether  the  view  taken  by  the  District  Court 
was  correct  or  not,  the  instruction  given  by  that  Court 
did  take  away  from  the  jury  the  opportunity  to  pass  upon 
that  issue  so  that,  when  the  case  came  before  this  Court 
on  appeal,  there  was  no  evidence  to  support  the  verdict 
of  the  jury  on  the  question  of  whether  or  not  appellant 
was  a  member  of  the  partnership  if  such  were  required. 
Under  these  circumstances,  this  Court  may  not  conclude 
guilt  from  the  record,  for  to  do  so  would  be  to  invade  the 
province  of  the  jury  and  usurp  its  functions. 

The  sole  question  for  determination  on  this  appeal  was 
whether  or  not  there  was  sufficient  evidence  to  support  the 
verdict  of  the  jury.  It  is  submitted  that  there  was  not, 
for  the  reason  that  there  was  no  evidence  before  the  jury 
to  show  that  Appellant  was  a  patrner  of  the  West  Coast 
Supply  Company.  The  withdrawal  of  that  issue  from  the 
jury,  whether  correct  or  incorrect,  cannot  be  remedied  by 
this  Court  except  by  a  return  of  the  case  for  a  retrial  and 
resubmission  of  the  issue  in  question  to  a  jury.  An  analo- 
gous situation  was  decided  by  this  Court  in  Shaw  v.  U.  S. 
(9  Cir.),  131  F.  2d  476.  As  was  pointed  out  by  the  Su- 
preme Court  in  Bollenbach  v.  U.  S.,  326  U.  S.  607,  614, 
90  L.  Ed.  350,  355 : 

'Tn  view  of  the  Government's  insistence  that  there 
is  abundant  evidence  to  indicate  that  Bollenbach  was 
implicated  in  the  criminal  enterprise  from  the  begin- 
ning, it  may  not  be  amiss  to  remind  that  the  question 
is  not  whether  guilt  may  be  spelt  out  of  a  record,  but 
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whether  guilt  has  been  found  by  a  jury  according  to 
the  procedure  and  standards  appropriate  for  criminal 
trials  in  the  federal  courts."     (Emphasis  supplied.) 

And  again  the  Supreme  Court  reiterated  in  Bihn  v.  U.  S., 
328  U.  S.  633,  638,  90  L.  Ed.  1484,  1488: 

"Nor  is  it  enough  for  us  to  conclude  that  guilt  may 
be  deduced  from  the  whole  record.  Such  a  course 
would  lead  to  serious  intrusions  on  the  historic  func- 
tions of  the  jury  under  our  system  of  government. 
See  Bollenbach  v.  United  States,  326  U.  S.  607,  ante, 
350,  66  S.  Ct.  402." 

B.  The  Decision  of  This  Court  Affirming  the  Judgment  of 
Conviction  on  Counts  2,  4,  6  and  8  Is  Erroneous  Because 
It  Is  Predicated  Upon  the  Premise  That  Appellant  Was 
a  Partner  of  the  West  Coast  Supply  Company,  and  the 
Receiving  of  the  Sugar  by  West  Coast  Supply  Company 
Was  the  Receiving  of  a  Rationed  Commodity  by  Appel- 
lant Since  He  Was  a  Member  of  Said  Partnership,  When 
the  Record  Shows  That  the  Lower  Court  Instructed  the 
Jury,  as  a  Matter  of  Law,  That  There  Was  Insufficient 
Evidence  to  Prove  That  Appellant  Was  a  Member  of  the 
Partnership  and  That  the  Jury  Must  Find  That  Appel- 
lant Was  Not  a  Partner  of  West  Coast  Supply  Company 
[R.  625]. 

It  appears  that  this  Court  affirmed  the  judgments  of 
conviction  on  Counts  2,  4,  6  and  8  upon  the  theory  that 
Appellant  received  the  rationed  commodity,  to-wit :  sugar, 
as  charged  in  the  Information,  since  he  was  a  partner  of 
the  West  Coast  Supply  Company  and  the  evidence  showed 
that  the  sugar  was  actually  received  by  that  Company.  It 
is  true  that  the  record  does  conclusively  show  that  the 
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sugar  was  shipped  to  and  received  by  the  West  Coast  Sup- 
ply Company.  However,  there  was  no  evidence  before  the 
jury  that  Appellant  was  one  of  the  partners  of  the  West 
Coast  Supply  Company. 

The  District  Court  specifically  directed  the  jury  by  an 
instruction  to  find  that  Appellant  was  not  a  partner  of  the 
West  Coast  Supply  Company  [R.  625].  Therefore,  the 
basic  support  of  this  Court's  decision  was  wholly  lacking, 
namely,  that  Appellant  was  a  partner  and,  that  because  he 
was  a  partner  of  the  West  Coast  Supply  Company,  the  re- 
ceipt by  that  Company  was  "receipt"  by  him  as  charged 
in  Counts  2,  4,  6  and  8  of  the  Information.  What  has 
been  heretofore  said  respecting  this  Court's  power  to  decide 
questions  of  fact  which  were  not  submitted  to  the  jury 
applies  with  like  force  and  effect  here. 

One  of  the  grounds  of  the  motion  for  judgment  of  ac- 
quittal as  to  Counts  2,  4,  6  and  8  [R.  311-16]  and  which 
was  renewed  at  the  conclusion  of  the  case  [R.  443-51]  was 
that: 

"Respecting  Ziegler,  (Appellant)  as  to  Counts  Two, 
Four,  Six  and  Eight,  there  is  not  one  scintilla  of  evi- 
dence, your  Honor,  that  Paul  Ziegler  ever  received 
one  pound  of  sugar.  So  I  submit  those  counts  I  have 
just  enumerated,  the  receiving  counts,  a  motion  as  to 
them  properly  lies  as  to  Paul  Ziegler."     [R.  316.] 

There  can  be  no  question  that  the  evidence  contained  in 
the  record  on  this  appeal  shows  that  the  sugar  was  re- 
ceived by  the  West  Coast  Supply  Company.    The  Govern- 
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ment introduced  in  evidence  Exhibits  12  through  21,  both 
inclusive,  to  establish  that  the  sugar  was  actually  delivered 
to  the  West  Coast  Supply  Company.  Exhibit  12  con- 
sisted of  invoices  to  the  West  Coast  Supply  Company  for 
sugar  [R.  134].  Exhibit  13  consisted  of  freight  bills 
showing  the  transfer  of  sugar  to  the  West  Coast  Sup- 
ply Company  [R.  135].  Exhibit  14  consisted  of  delivery 
receipts  showing  delivery  of  sugar  to  the  same  Company 
[R.  135].  Exhibit  15  consisted  of  four  documents  show- 
ing shipment  and  delivery  of  sugar  to  West  Coast  Supply 
Company  [R.  159].  Exhibits  16  through  20,  both  in- 
clusive, were  original  and  photostatic  copies  of  documents 
showing  the  transfer  of  sugar  to  the  West  Coast  Supply 
Company  [R.  161].  The  witness,  Robert  A.  Russell,  called 
by  the  Government,  testified  that  he  was  employed  by  the 
West  Coast  Supply  Company.  He  identified  his  signature 
on  the  above  mentioned  Exhibits  [R.  257  et  seq.].  All 
Exhibits  introduced  by  the  Government  relating  to  delivery 
of  the  sugar  show  delivery  to  West  Coast  Supply  Com- 
pany. 

The  situation  respecting  Counts  2,  4,  6  and  8  is  identical 
with  that  of  Counts  1,  3,  5  and  7.  Without  proof  that 
Appellant  was  one  of  the  partners  of  the  West  Coast  Sup- 
ply Company,  there  is  no  proof  to  support  the  verdict  of 
the  jury  that  he  received  the  sugar  as  charged  in  Counts 
2,  4,  6  and  8  of  the  Information.  The  propositions  of 
law  and  the  authorities  heretofore  cited  in  connection  with 
the  argument  relative  to  Counts  1,  3,  5  and  7  are  equally 
applicable  here. 
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Conclusion. 

It  is  respectfully  submitted  that  the  decision  of  this 
Honorable  Court  is  erroneous  in  the  several  particulars 
heretofore  set  forth,  to  the  detriment  and  prejudice  of  the 
Appellant  in  this  case,  and  that  Appellant  is  justly  entitled 
to  a  reconsideration  and  to  a  rehearing  in  order  that  he 
may  fully  and  completely  present  the  errors  complained 
of,  and  that  upon  further  consideration  this  Court  may  set 
aside  the  conviction  of  Appellant  on  each  and  every  count. 

Respectfully  submitted, 

Charles  H.  Carr, 
Attorney  for  Appellant. 


Certificate  of  Counsel. 

I,  counsel  for  the  above  named  appellant,  do  hereby 
certify  that  the  foregoing  Petition  for  Rehearing  of  this 
cause,  in  my  opinion,  is  well  founded,  fully  justified  and 
that  it  is  not  interposed  for  delay. 

Charles  H.  Carr, 
Attorney  for  Appellant. 
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2  Magnesium  Products,  Inc.,  etc.  vs. 

District  Court  of  the  United  States  for  the 

Southern  District  of  California 

Central  Division 

Civil   Action   No.   4390-O'C 

MAGNESIUM  PRODUCTS,  INC,  a  corporation,  1119 
Santa  Fe  Avenue,  Los  Angeles  21,  California, 

Plaintiff, 

vs. 

NORTH  AMERICAN  AVIATION,   INC.,  a  corpora- 
tion, Inglevvood,  California, 

Defendant. 

COMPLAINT  FOR  MONEY 
Plaintiff'  complains  and  alleges: 

I. 

That  at  all  times  herein  mentioned  plaintiff  was  and 
now  is  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  California  with  its 
principal  place  of  business  located  at  1119  Santa  Fe 
Avenue,  Los  Angeles,  California. 

That  at  all  times  herein  mentioned  defendant  was  and 
now  is  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Delaware,  and  was 
and  now  is  doing  business  within  the  State  of  Cali- 
fornia, to-wit,  Inglevvood,  Los  Angeles  County,  Cali- 
fornia.  [2] 

IL 

That  tlie  matter  in  controversy  and  the  value  of  the 
property  and  property  rights  involved  herein  exceeds,  ex- 
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elusive  of  interest  and  costs,  the  sum  of  Three  Thousand 
Dollars  ($3000.00),  to-wit,  the  sum  of  Twenty  Thousand 
Two  Hundred  Four  and  03/100  Dollars  ($20,204.03). 

III. 

That  on  or  about  the  31st  day  of  March,  1945,  at  the 
City  of  Los  Angeles,  County  of  Los  Angeles,  State  of 
California,  and  within  the  jurisdiction  of  the  above  en- 
titled court,  defendant  became  indebted  to  plaintiff  in  the 
sum  of  Twenty  Thousand  Two  Hundred  Four  and 
03/100  Dollars  ($20,204.03)  for  goods,  wares  and  mer- 
chandise sold  and  delivered  to  defendant  at  its  special 
instance  and  request;  that  the  agreed  price  for  said  goods, 
wares  and  merchandise  was  and  is  the  sum  of  Twenty 
Thousand  Two  Hundred  Four  and  03/100  Dollars 
($20,204.03)  ;  that  no  part  of  said  sum  has  been  paid  to 
plaintiff  although  demand  has  been  made  therefor  but  to 
the  contrary  defendant  refuses  to  pay  said  sum  or  any 
part  thereof  to  plaintiff. 

For  a  Second  and  Separate  Cause  of  Action  Plaintiff 
Complains  and  Alleges: 

I. 

Plaintiff  reiterates  and  repleads  all  of  the  allegations 
contained  in  paragraphs  I  and  II  of  its  first  cause  of 
action  as  though  the  same  were  set  forth  in  full  at  this 
portion  of  its  complaint. 

II. 

Defendant  owes  plaintiff  the  sum  of  Twenty  Thousand 
Two  Hundred  Four  and  03/100  Dollars  ($20,204.03) 
according  to  the  account  hereto  annexed  as  Exhibit  A 
together  with  interest  thereon  as  follows:  interest  at  7% 
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per  annum  on  the  sum  of  Sixteen  Thousand  Eight  Hun- 
dred Sixty-six  and  43/100  Dollars  ($16,866.43)  from 
the  [3]  6th  day  of  September,  1944;  interest  at  7%  per 
annum  on  the  sum  of  One  Thousand  Three  Hundred 
Ninety-three  and  05/100  Dollars  ($1,393.05)  from  the 
27th  day  of  February,  1945;  and  interest  at  7%  per  an- 
num on  the  sum  of  One  Thousand  Nine  Hundred  Forty- 
four  and  55/100  Dollars  ($1,944.55)  from  the  31st  day 
of  March,  1945. 

Wherefore,  plaintiff  prays  judgment  against  the  de- 
fendant for  the  sum  of  Twenty  Thousand  Two  Hundred 
Four  and  03/100  Dollars  ($20,204.03)  together  with  in- 
terest thereon  as  follows:  interest  at  7%  per  annum  on 
the  sum  of  Sixteen  Thousand  Eight  Hundred  Sixty-six 
and  43/100  Dollars  ($16,866.43)  from  the  6th  day  of 
September,  1944;  interest  at  7%  per  annum  on  the  sum 
of  One  Thousand  Three  Hundred  Ninety-three  and  05/100 
Dollars  ($1,393.05)  from  the  27th  day  of  February, 
1945;  and  interest  at  7%  per  annum  on  the  sum  of  One 
Thousand  Nine  Hundred  Forty-four  and  55/100  Dollars 
($1,944.55)  from  the  31st  day  of  March,  1945;  for  costs 
of  suit  herein  incurred  and  for  such  other  and  further 
relief  as  may  be  just  and  equitable. 

BAILEY  &  POE 
RUFUS  BAILEY 
ARLO  D.  POE 

639  South  Spring  Street 
Los    Angeles    14,    California 
Telephone— TRinity  8325  [4] 
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Old  Balance            Date  Inv.  No.  Charges           Credits           Balance 

16,866.43  9-1-44  16,866.43 

1-12-45  72888  5.00 

1-25-45  73042  45.20 

1-29-45  73072  117.52        17,034.15 

17,034.15  1-30-CM  4032  24.46  17,009.69 

17,009.69  2-1-45  73157  73.45 

2-8-45  73261  197.75 

2-9-45  73272  1.14 

2-12-45  73274  50.85 

2-13-45  73277  85.88 

2-13-45  73278  56.50 

2-16-45  73351  291.54 

2-22-45  73433  148.03 

2-26-45  73489  196.62 

2-27-45  73496  148.03        18,259.48 

18,259.48  3-6-45  73562  33.90 

3-17-45  73694  529.97 

3-22-45  73729  697.21 

3-31-45  73824  233.91 

3-31-45  73825  449.56        20,204.03 

[Endosed]  :  Filed  Apr.  19,  1945.  [5] 
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[Title  of  District  Court  and  Cause] 

ANSWER 

Comes  now  the  defendant,  North  American  Aviation, 
Inc.,  a  corporation,  and  for  answer  to  the  complaint  filed 
herein,  admits,  denies  and  alleges  as  follows: 

I. 

Admits  the  allegations  of  paragraph  I  of  said  com- 
plaint. 

II. 

Admits  the  allegations  of  paragraph  II  of  said  com- 
plaint. 

III. 

For  answer  to  paragraph  III  of  said  complaint,  defend- 
ant admits  that  at  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  State  of  California,  and  within  the  juris- 
diction of  the  above  entitled  Court,  defendant  became  in- 
debted to  plaintiff  in  the  sum  of  |6]  $20,204.03;  admits 
that  no  part  of  said  sum  has  been  paid  to  plaintiff, 
admits  that  demand  has  been  made  therefor;  admits  that 
defendant  refuses  to  pay  said  sum  or  any  part  thereof  to 
plaintiff,  and  in  this  connection  this  defendant  affirma- 
tively alleges  as  follows : 

(  1 )  That  at  all  times  in  the  complaint  herein  men- 
tioned there  was  in  force  and  effect  Section  403.  incor- 
porated in  the  Sixth  National  Defense  Appropriation  Act, 
1942,  (Act— April  28,  1942,  C.  247— Title  IV,  Sec. 
403,-56  Stat.  245,-50  U.  S.  C.  A.,  Sec.  1191,  as 
amended)  as  approved  April  28,  1942,  as  amended  by 
Sec.  801,  Title  VIII  of  the  Revenue  Act  of  1942— Laws 
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of  the  77th  Congress— 2nd  Session— Chap.  619— Public 
Law  753,  approved  Oct.  21,  1942,  and  effective  as  of 
April  28,  1942,  and  as  further  amended  by  Lavi^s  of  the 
78th  Congress— First  Session— Chap.  239— Public  Law 
149,  approved  July  14,  1943,  and  effective  as  of  April 
28,  1942,  which  Section  403,  as  amended,  is  known  as 
"The  Renegotiation  Act";  that  said  Act,  as  amended  as 
aforesaid,  after  defining  in  Subsections  (a)  (1),  (2),  (3) 
and  (4),  the  terms  "Department",  "Secretary",  "renegoti- 
ate", "renegotiation"  and  "excessive  profits",  provides  in 
Sections   (c)    (1)   and    (2)   thereof  as  follows: 

"(c)  (1)  Whenever,  in  the  opinion  of  the  Secre- 
tary of  a  Department,  the  profits  realized  or  likely 
to  be  realized  from  any  contract  with  such  Depart- 
ment, or  from  any  subcontract  thereunder  whether 
or  not  made  by  the  contractor,  may  be  excessive,  the 
Secretary  is  authorized  and  directed  to  require  the 
contractor  or  subcontractor  to  renegotiate  the  con- 
tract price.  When  the  contractor  or  subcontractor 
holds  two  or  more  contracts  or  subcontracts  the  Sec- 
retary in  his  discretion,  may  renegotiate  to  eliminate 
excessive  profits  on  some  or  all  of  such  contracts  and 
subcontracts  as  a  group  without  separately  renegoti- 
ating the  contract  [7]  price  of  each  contract  or  sub- 
contract. 

(2)  Upon  renegotiation,  the  Secretary  is  author- 
ized and  directed  to  eliminate  any  excessive  profits 
under  such  contract  or  subcontract  (i)  by  reductions 
in  the  contract  price  of  the  contract  or  subcontract, 
or  by  other  revision  in  its  terms;  or  (ii)  by  with- 
holding, from  amounts  otherwise  due  to  the  con- 
tractor or  subcontractor,  any  amount  of  such  exces- 
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sive  profits;  or  (iii)  by  directing  a  contractor  to 
withhold  for  the  account  of  the  United  States,  from 
amounts  otherwise  due  to  the  subcontractor,  any 
amount  of  such  excessive  profits  under  the  subcon- 
tract; or  (iv)  by  recovery  from  the  contractor  or  sub- 
contractor, through  repayment,  credit  or  suit,  of  any 
amount  of  such  excessive  profits  actually  paid  to 
him;  or  (v)  by  any  combination  of  these  methods, 
as  the  Secretary  deems  desirable.  The  Secretary  may 
bring  actions  on  behalf  of  the  United  States  in  the 
appropriate  courts  of  the  United  States  to  recover 
from  such  contractor  or  subconstrator,  any  amount 
of  such  excessive  profits  actually  paid  to  him  and 
not  withheld  or  eliminated  by  some  other  method  un- 
der this  subsection.  The  surety  under  a  contract  or 
subcontract  shall  not  be  liable  for  the  repayment 
of  any  excessive  profits  thereon.  All  money  recov- 
ered by  way  of  repayment  or  suit  under  this  sub- 
section shall  be  covered  into  the  Treasury  as  miscel- 
laneous receipts." 

(2)  That  this  defendant.  North  American  Aviation, 
Inc.,  is  and  was  at  all  of  the  times  in  said  complaint  men- 
tioned a  "contractor"  within  the  meaning  of  that  term 
as  used  in  Sections  (c)  [8j  (1)  and  (2)  above  quoted, 
and  is  and  was  at  all  times  in  the  complaint  herein  men- 
tioned, engaged  in  the  manufacture  and  production  of 
airplanes,  parts  and  supplies,  under  written  contracts  with 
the  Government  of  the  United  States  and  its  "Depart- 
ments", as  that  term  is  defined  in  said  "Renegotiation 
Act". 

(3)  That  the  plaintifi:'  herein.  Magnesium  Products, 
Inc.,  is,  and  at  all  of  the  times  in  said  complaint  men- 
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tioned  was,  a  "subcontractor"  within  the  meaning  of 
that  term  as  used  in  Sections  (c)  (1)  and  (2)  above 
quoted,  and  was  engaged,  among  other  activities,  in  manu- 
facturing and  furnishing  to  defendant  certain  magnesium 
castings  and  other  suppHes,  used  by  the  defendant  in  the 
manufacture  and  production  of  airplanes,  parts  and  sup- 
plies, under  written  contracts  with  the  Government  of  the 
United  States  and  its  Departments,  as  hereinabove  set 
forth;  that  the  goods,  wares  and  merchandise  described 
in  paragraph  III  of  the  complaint  herein,  and  all  of  them, 
were  furnished  by  plaintiff  to  defendant  for,  and  were 
used  by  defendant  in  the  manufacture  and  production  of 
airplanes,  parts  and  supplies  for  the  Government  of  the 
United  States  of  America,  and  its  "Departments",  as 
aforesaid,  and  such  uses  and  purposes  were  at  all  times 
known  to  plaintiff. 

(4)  Defendant  is  informed  and  believes,  and  upon  such 
information  and  belief  alleges  that  prior  to  August  31, 
1944,  the  plaintiff  held  contracts  and  subcontracts  subject 
to  renegotiation  pursuant  to  the  provisions  of  Section  403 
of  the  Sixth  Supplemental  National  Defense  Appropria- 
tion Act,  1942,  as  amended;  that  prior  to  said  date  re- 
negotiation had  taken  place  between  the  Under  Secretary 
of  War  and  the  said  plaintiff,  pursuant  to  the  provisions 
of  said  Act,  for  the  purpose  of  eliminating  excess  profits 
realized  by  the  plaintiff  during  its  fiscal  year  ended  No- 
vember 30,  1942,  under  said  contracts  and  subcontracts; 
that  pursuant  thereto  and  pursuant  to  the  authority  and 
discretion  vested  in  the  Secretary  of  War  and  others  by 
said  Act,  duly  delegated  to  the  Under  Secre-  [9]  tary  of 
War  under  Subdivision  (f)  of  said  Act,  the  said  Under 
Secretary  of  War,  on  or  about  June  6,  1944,  found  and 
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determined  that  $250,000.00  of  the  profits  realized  by  the 
plaintiff  during  its  fiscal  year  ended  November  30,  1942, 
imder  its  contracts  and  subcontracts  subject  to  renegotia- 
tion, pursuant  to  the  provisions  of  said  Act,  were  exces- 
sive ;  that  attached  hereto,  marked  Exhibit  "A"  and  by 
reference  in  corporated  herein  and  made  a  part  hereof 
is  a  true,  correct  and  complete  copy  of  "Determination 
of  Excessive  Profits"  found  and  determined  by  Robert  P. 
Patterson,  Under  Secretary  of  War  under  date  of  June 
6,  1944. 

(5)  That  on  or  about  September  12,  1944,  there  was 
served  upon  this  defendant  a  "Direction  to  Withhold 
From  Magnesium  Products,  Inc.,  of  Los  Angeles,  Cali- 
fornia, Pursuant  to  the  Renegotiation  Act",  dated  Sep- 
tember 6,  1944,  signed  by  Robert  P.  Patterson,  Under 
Secretary  of  War,  a  true,  correct  and  complete  copy  of 
which  is  attached  hereto,  marked  Exhibit  "B"  and  by 
reference  incorporated  herein  and  made  a  part  hereof, 
which  said  Direction,  issued  pursuant  to  Section  403  of 
the  Sixth  Supplemental  National  Defense  Appropriation 
Act,  1942,  as  amended,  and  particularly  Subdivision  (c) 
(2)  (iii)  thereof,  directed  this  defendant  to  withhold 
for  the  account  of  the  United  States  any  and  all  amounts 
(not  in  excess  of  $40,000.00  in  the  aggregate)  otherwise 
due  or  \\'hich  thereafter  should  become  due  from  this  de- 
fendant to  said  Magnesium  Products,  Inc.,  the  plaintiff 
herein. 

(6)  That  thereafter,  and  on  or  about  September  14, 
1944,  this  defendant  advised  the  said  Under  Secretary  of 
War,  Robert  P.  Patterson,  that  it  was,  pursuant  to  the 
direction  from  the  Under  Secretary  of  War.  dated  Sep- 
tember 6,   1944,  withholding  from  monies  otherwise  due 
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Magnesium   Products,   Inc.,   the  plaintiff  herein,  the  sum 
of  $7,820.37. 

(7)  That  thereafter,  and  on  or  about  October  14,  1944, 
this  defendant  received  from  Robert  P.  Patterson,  Under 
Secretary  [10]  of  War,  a  certain  telegram  amending  said 
letter  directive  of  September  6,  1944,  (Exhibit  *'B"  here- 
to) wherein  and  whereby  this  defendant  was  directed  to 
continue  to  withhold  such  amounts  as  were  otherwise 
due  from  this  defendant  to  Magnesium  Products,  Inc.,  the 
plaintiff  herein,  at  the  close  of  business  on  October  14, 
1944,  and  also  further  directed  to  withhold  no  additional 
amounts  until  October  30,  1944,  on  which  date  this  de- 
fendant was  further  directed  to  resume  withholding  in 
accordance  with  the  said  letter  of  September  6,  1944  (Ex- 
hibit ''B"  hereto)  until  the  total  of  amounts  withheld 
through  October  14,  1944  and  after  October  30,  1944, 
equalled  $33,500.00;  that  a  true,  correct  and  complete 
copy  of  said  telegram  of  October  14,  1944,  is  attached 
hereto,  marked  Exhibit  "C"  and  by  reference  incorpo- 
rated herein  and  made  a  part  hereof;  that  thereafter, 
and  on  or  about  October  17,  1944,  this  defendant  directed 
a  telegram  to  Robert  P.  Patterson,  Under  Secretary  of 
War,  in  response  to  said  telegram  of  October  14,  1944 
(Exhibit  "C"  hereto),  advising  the  said  Under  Secre- 
tary of  war  that  the  amount  withheld  from  Magnesium 
Products,  Inc.,  the  plaintiff  herein,  by  this  defendant  was, 
as  of  October  10,  1944,  $16,866.43;  that  a  true,  correct 
and  complete  copy  of  said  telegram  of  October  17,  1944,  is 
attached  hereto,  marked  Exhibit  "D",  and  by  reference 
incorporated  herein  and  made  a  part  hereof;  that  there- 
after, and  on  or  about  October  19,  1944,  the  said  Robert 
P.  Patterson,  Under  Secretary  of  War,  directed  a  tele- 
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gram  to  this  defendant,  wherein  and  whereby  said  tele- 
gram of  October  14,  1944  (Exhibit  "C"  hereto)  was 
amended  to  refer  to  a  total  of  not  less  than  $16,866.43; 
that  a  true,  correct  and  complete  copy  of  said  telegram 
of  October  19,  1944,  is  attached  hereto,  marked  Exhibit 
"E",  and  by  reference  incorporated  herein  and  made  a 
part  hereof. 

(8)  That  pursuant  to  said  direction  of  September  6, 
1944,  (Exhibit  "B"  hereto)  as  amended  by  said  telegram 
of  October  14,  1944,  (Exhibit  "C"  hereto)  and  said 
telegram  of  October  19,  1944,  [11]  (Exhibit  "E"  here- 
to), this  defendant  has  withheld  for  the  account  of  the 
United  States,  from  monies  otherwise  due  or  which  there- 
after became  due  from  this  defendant  to  Magnesium 
Products,  Inc.,  the  plaintiff  herein,  the  sum  of  $20,204.03; 
that  said  sum  is  the  aggregate  of  withholdings  made  from 
time  to  time  from  August  31,  1944,  to  and  including 
March  31,  1945,  at  the  times  and  in  the  amounts  set 
forth  in  that  certain  Statement  of  Account  attached  here- 
to, marked  Exhibit  "F",  and  by  reference  incorporated 
herein  and  made  a  part  hereof;  that  all  of  said  monies, 
and  the  total  thereof,  was  withheld  solely  by  reason  of 
said  Directive  of  September  6,  1944  (Exhibit  "B"  here- 
to), as  amended,  and  for  no  other  purpose  or  reason 
whatsoever,  and  that  but  for  said  Directive  said  sums 
and  amounts  would  have  been  paid  by  defendant  to  plain- 
tiff when  the  same  became  due  respectively;  that  said 
Directive  of  September  6,  1944  (Exhibit  "B"  hereto),  as 
amended,  was,  according  to  its  terms,  effective  imme- 
diately,  from   September    16,    1944,   and   thereafter   until 
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further  notice  from  said  Robert  P.  Patterson,  Under 
Secretary  of  War;  that  no  notice  revoking,  cancelling  or 
terminating  said  Directive  of  September  6,  1944,  or  other- 
wise modifying  this  defendant's  duty  and  obligation  to 
withhold,  as  therein  directed,  has  been  received  by  this 
defendant  from  said  Robert  P.  Patterson,  Under  Secre- 
tary of  War,  or  any  one  else,  and  the  said  Directive  of 
September  6,  1944  (as  amended)  has  been  at  all  times, 
since  September  6,  1944,  and  now  is  in  full  force  and 
effect;  that  by  virtue  thereof  and  of  said  Section  403  of 
the  Sixth  Supplemental  National  Defense  Appropriation 
Act,  1942,  as  amended,  this  defendant  is  required  to 
impound  and  hold  said  sum  of  $20,204.03,  and  the  whole 
thereof,  until  such  time  as  this  defendant  receives  fur- 
ther notice  from  the  said  Robert  P.  Patterson,  Under 
Secretary  of  War;  that  said  sum  of  $20,204.03  is  the 
amount  claimed  by  said  Magnesium  Products,  Inc.,  the 
plaintiff  herein,  and  upon  which  the  [12]  complaint  in 
this  action  is  based. 

For  Answer  to  the  Second  and  Separate  Cause  of 
Action  in  the  Complaint  Herein,  This  Answering  De- 
fendant Admits,  Denies  and  Alleges  as  Follows: 

I. 

This  defendant  reiterates  and  re-pleads  all  of  the  al- 
legations contained  in  paragraphs  I  and  II  of  its  Answer 
to  the  first  cause  of  action  herein  as  though  the  same  were 
set  forth  in  full  in  this  paragraph  I  of  its  Answer  to 
plaintiff's  second  and  separate  cause  of  action. 
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II. 

For  answer  to  paragraph  II  of  the  second  and  separate 
cause  of  action  of  said  complaint,  this  defendant  admits 
that  it  owes  plaintiff  the  sum  of  $20,204.03;  denies  that 
said  sum  is  owed  in  accordance  with  the  account  annexed 
as  Exhibit  A  to  said  complaint,  but  on  the  contrary 
alleges  that  said  sum  of  $20,204.03  is  owed  from  this 
defendant  to  plaintiff  in  accordance  with  that  certain  ac- 
count attached  hereto,  marked  Exhibit  "F"  and  by  refer- 
ence incorporated  herein  and  made  a  part  hereof;  denies 
each  and  all  of  the  allegations  of  said  paragraph  II  of 
the  second  and  separate  cause  of  action  of  said  complaint 
not  herein  specifically  admitted.  For  a  further,  separate 
and  affirmative  answer  and  defense  to  said  second  cause 
of  action,  this  defendant  reiterates  and  re-pleads  each 
and  all  of  the  allegations  contained  in  subparagraphs  (1), 
(2),  (3),  (4),  (5),  (6),  (7)  and  (8)  of  paragraph  III 
of  its  answer  to  plaintift''s  first  cause  of  action  as  though 
the  same  were  set  forth  in  full  in  this  paragraph  II  of 
defendant's  answer  to  plaintiff's  second  and  separate  cause 
of  action. 

Wherefore,  the  defendant  i)rays  judgment  that  the  com- 
plaint 1 13 1  of  the  plaintiff'  be  dismissed  with  costs  to 
the  defendant. 

FLINT  &  MACKAY 
By  Edward   L.   Compton 

Attorneys  for  Defendant  North  American 
Aviation,  Inc.   [14] 
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[EXHIBIT  "A"] 

WAR  DEPARTMENT 
OFFICE  OF  THE  UNDER  SECRETARY 

Washington 

DETERMINATION  OF  EXCESSIVE  PROFITS 

Pursuant  to  Section  403  of  the  Sixth  Supplemental 
National  Defense  Appropriation  Act,  1942,  as  amended, 
which  term  refers  to  said  Act  as  last  amended  14 
July  1943  and  as  affected  by  Title  VII  of  the  Revenue 
Act  of  1943  so  far  as  applicable. 

Whereas,  Magnesium  Products,  Inc.  (hereinafter  re- 
ferred to  as  the  Contractor),  holds  contracts  and  subcon- 
tracts subject  to  renegotiation  pursuant  to  the  provisions 
of  Section  403  of  the  Sixth  Supplemental  National  De- 
fense Appropriation  Act,  1942,  as  amended  (hereinafter 
referred  to  as  the  Act) ;  and 

Whereas,  renegotiation  has  taken  place  between  the  Un- 
der Secretary  of  War  and  the  Contractor,  pursuant  to  the 
provisions  of  the  Act,  for  the  purpose  of  eliminating  ex- 
cessive profits  realized  by  the  Contractor  during  its  final 
year  ended  30  November  1942,  under  said  contracts  and 
subcontracts;  and 

Whereas,  as  a  basis  for  said  renegotiation  the  Under 
Secretary  of  War  considered  certain  financial,  operating 
and  other  data,  submitted  by  the  Contractor  or  obtained 
by  the  Under  Secretary  of  War  from  governmental  or 
other  reliable  sources,  relating  to  the  profits  realized  by 
the  Contractor  during  said  fiscal  year  under  said  con- 
tracts and  subcontracts;  and 
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Whereas,  the  Contractor  has  been  granted  full  oppor- 
tunity to  submit  such  additional  information  and  to  pre- 
sent such  contentions  as  the  Contractor  deemed  material 
in  determining"  the  excessiveness  of  said  profits  and  the 
renegotiability  of  such  contracts  and  subcontracts,  at  hear- 
ings of  which  due  notice  was  given,  and  due  considera- 
tion has  been  given  to  the  financial,  operating  and  other 
data  and  information  so  furnished  or  obtained  and  each 
of  the  contentions  so  presented; 

Now,  Therefore,  pursuant  to  the  authority  and  discre- 
tion vested  in  the  Secretary  of  War,  the  Secretary  of  the 
Navy,  the  Secretary  of  the  Treasury,  the  Chairman  of 
the  Maritime  Commission,  the  Administrator  of  the  War 
Shipping  Administration,  and  the  respective  Boards  of 
Directors  of  the  Defense  Plant  Corporation,  Metals  Re- 
serve Company,  Defense  Supplies  Corporation  and  Rubber 
Reserve  Company  under  the  provisions  of  the  Act,  and 
duly  delegated  to  the  Under  Secretary  of  War  under  sub- 
section  (f)   thereof,  it  is  hereby  found  and  determined: 

That  $250,000  of  the  profits  realized  by  the  Contractor 
during  its  fiscal  year  ended  30  November  1942,  under  its 
contracts  and  subcontracts  subject  to  renegotiation  jnir- 
suant  to  the  provisions  of  the  Act,  are  excessive. 

That  in  connection  with  the  payment  or  discharge  by 
an}^  means  of  the  amount  of  excessive  profits  determined 
hereby  to  have  been  realized  by  the  Contractor,  the  Con- 
tractor shall  be  credited  with  any  amount  to  which  it 
may  be  entitled  under  Section  3806  of  the  Internal  Rev- 
enue Code  as  computed  by  the  Commissioner  of  Internal 
Revenue. 
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That  the  Contractor  is  directed  to  repay  such  exces- 
sive profits  less  such  tax  credit,  if  any,  to  the  Treasurer 
of  the  United  States. 

That  the  excessive  profits  so  found  and  determined  shall 
be  eliminated  by  any  of  the  methods  provided  in  the  Act 
or  any  combination  thereof;  and  the  Commanding  Gen- 
eral, Army  Service  Forces,  and  the  Commanding  General, 
Army  Air  Forces,  are  hereby  authorized  and  directed  to 
take  any  and  all  action  which  may  be  necessary  or  desir- 
able to  efifect  such  elimination. 
6  June  1944. 

/s/     Robert  P.  Patterson 

ROBERT  P.  PATTERSON 
Under  Secretary  of  War 

A  True  Copy: 
FRANK  FOX 

Captain,   Ordinance   Department 

War  Department  Price  Adjustment  Board 

SPRAR-8 
5-17-44  [15] 

[EXHIBIT  "B"] 

WAR  DEPARTMENT 

OFFICE  OF  THE  UNDER  SECRETARY 

Washington  25,  D.  C. 

6  September  1944. 
North  American  Aviation,  Inc., 
Inglewood,  California. 

Subject:  Direction  to  Withhold  from  Magnesium 
Products,  Inc.,  of  Los  Angeles,  Cali- 
fornia, pursuant  to  the  Renegotiation  Act. 
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Gentlemen : 

Pursuant  to  the  authority  vested  in  the  Secretary  of 
War  under  Section  403  of  the  Sixth  Supplemental  Na- 
tional Defense  Appropriation  Act,  1942,  as  amended,  and 
duly  delegated  to  me,  1  found  and  determined  on  6  June 
1944  that  certain  of  the  prices  and  profits  realized  by 
Magnesium  Products,  Inc.,  during  its  fiscal  year  ended 
30  November  1942  under  contracts  and  subcontracts  sub- 
ject to  renegotiation  were  excessive. 

In  accordance  with  the  authority  and  duty  to  eliminate 
said  excessive  profits  (after  allowing  to  said  Magnesium 
Products,  Inc.  credit  for  Federal  taxes  as  provided  in 
Section  3806  of  the  Internal  Revenue  Code)  I  hereby 
direct  you  to  withhold  for  the  account  of  the  United 
States  any  and  all  amounts  ( not  in  excess  of  $40,000  in 
the  aggregate)  otherwise  due  or  which  shall  become  due 
from  you  to  said  Magnesium  Products,  Inc. 

This  direction  shall  be  effective  immediately  and  shall 
continue  in  effect  until  further  notice  from  me. 

You  are  also  directed  to  report  in  writing  to  the  Chair- 
man of  the  War  Department  Price  Adjustment  Board, 
Room  3D  573,  The  Pentagon,  any  amounts  which  you 
may  from  time  to  time  withhold  for  the  account  of 
the  United  States  pursuant  hereto. 

Very  truly  yours, 

Robert  P.   Patterson 
ROBERT  P.  PATTERSON 
Under   Secretary  of   War 

[Stamped]:    Received  Sep.  12,  1944.  Accounting.   [16] 
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[EXHIBIT  "C"] 

\  LNA  V  LA  6 

^   LA  218  V  LA  388  NR  1 

M 

LA22 

DA48 

FB18 

I    WA38 

LA  V  WARG  NR  166  UD 

FROM  ROBERT  P  PATERSON  UNDER  SECRE- 
TARY OF  WAR  WASHINGTON  DC  142209Z 

TO  NORTH  AMERICAN  AVIATION  INC  INGLE- 
WOOD  CALIF 

GRNC 
MY  LETTER  6  SEPTEMBER  1944  DIRECTING 
YOU  TO  WITHHOLD  40000  FROM  MAGNESIUM 
PRODUCTS  INC  FOR  ACCOUNT  THE  UNITED 
STATES  IS  HEREBY  AMENDED  AS  FOLLOWS 
YOU  ARE  TO  CONTINUE  TO  WITHHOLD  SUCH 
AMOUNTS  AS  WERE  OTHERWISE  DUE  FROM 
YOU  TO  MAGNESIUM  PRODUCTS  INC  AT  THE 
CLOSE  OF  BUSINESS  ON  14  OCTOBER  1944 
WHICH  AMOUNTS  I  UNDERSTAND  TOTAL  NOT 
LESS  THAN  $24462.24 

YOU  ARE  TO  WITHHOLD  NO  ADDITIONAL 
AMOUNTS  UNTIL  30  OCTOBER  1944  ON  WHICH 
DATE  YOU  ARE  TO  RESUME  WITHHOLDING 
IN  ACCORDANCE  WITH  MY  LETTER  OF  6  SEP- 
TEMBER 1944  UNTIL  THE  TOTAL  OF  AMOUNTS 
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WITHHELD  THROUGH   14  OCTOBER   1944  AND 
AFTER  30  OCTOBER  1944  IS  $33500 

2301Z 
6  1944  $40000  14  1944  $24462.24  30  1944  6  1944  14 
1944  30  1944  $33500 

RELAY  EC  160738PWT 

38880C 

[Written]:     Received    10.10    AM.     10/17/44.     P.    L. 
Levengood.   [17] 

[EXHIBIT  "D"] 

AAF  RESIDENT  REPRESENTATIVE 

S.  G.  ANSPACH 

TWX  TO  WASHINGTON,  D.  C. 

OCTOBER  17,  1944 

TWX  -  ROBERT  P.  PATTERSON 

UNDER  SECRETARY  OF  WAR 
WASHINGTON,  D.  C. 

TWX-891  RE  TWX  LA  V  WARG  NR166  WD,  OC- 
TOBER 14,  1944.  MODIFYING  LETTER  OF  SEP- 
TEMBER 6,  1944  DIRECTING  CONTRACTOR  TO 
WITHHOLD  FROM  MAGNESIUM  PRODUCTS, 
INC.  CONTRACTOR  REPORTED  TO  CHAIRMAN 
WDPAB  ON  OCTOBER  16,  1944  THAT  WITH- 
HOLDING AS  OF  OCTOBER  10,  1944  WAS 
$16,866.43.  IT  IS  ESTIMATED  THAT  THIS  FIG- 
URE   DID    NOT    MATERIALLY    INCREASE    BE- 
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TWEEN  OCTOBER  10  AND  OCTOBER  14.  THIS 
IS  AT  VARIANCE  WITH  YOUR  UNDERSTAND- 
ING THAT  CONTRACTOR  WITHHELD  NOT  LESS 
THAN  $24,462.24,  AND  IT  IS  BELIEVED  THAT 
LARGER  FIGURE  MAY  INCLUDE  AMOUNTS 
BEING  HELD  BY  OTHER  CONTRACTORS.  MAG- 
NESIUM PRODUCTS,  INC.  ADVISES  TODAY 
THAT  IT  WILL  NOT  DELIVER  CASTINGS 
HENCEFORWARD  UNLESS  PAYMENT  IS  MADE 
ON  DELIVERY  AND  THAT  IT  WILL  NO  LONGER 
WAIVE  THIS  REQUIREMENT  AS  IT  PRE- 
VIOUSLY DID.  CONSEQUENTLY,  YOUR  IMME- 
DIATE ANSWER  IS  REQUESTED  SO  THAT  THE 
CONTRACTOR  CAN  BUY  ON  COD  BASIS  UN- 
TIL  OCTOBER   30,    1944, 

NORTH  AMERICAN  AVIATION,  INC. 
S.   G.   ANSPACH 
SECRETARY -ASST.  TREASURER 

FBS  :vs 

cc:    Mr.  Paul  Levengood 
Mr.  R.  Nagely-2 
Mr.  F.  B.  Stone -3   [18] 
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[EXHIBIT  "E"] 

TXXXINGLE  7082  GA  PLS 
INGLE  7082  V  LA  388  NR  1 
LA284 
WA307 

LA  V  WARA  NR59  WD 

FROM    ROBERT     P     PATTERSON     UNDER    SW 
WASHINGTON  DC  918125Z 

TO  NORTH  AMERICAN  AVIATION  INC  INGLE- 
WOOD  CALIF 

GRNC 
REFERENCE  YOUR  TELEGRAM  17  OCTOBER 
FROM  JOHNSON  STOP  MY  TELEGRAM  14  OC- 
TOBER RESPECT  TO  MAGNESIUM  PRODUCTS 
INC  WITHHOLDING  IS  HEREBY  AMENDED  TO 
REFER  TO  TOTAL  OF  NOT  LESS  THAN 
$16  866.43  IN  LIEU  OF  $24  462.24  STOP  RESPECT 
COD  DELIVERY  REFERENCE  IS  MADE  TO  LET- 
TER DATED  13  OCTOBER  FROM  MAGNESIUM 
PRODUCTS  INC  RUFUS  BAILEY  SECRETARY 
TO  DEPARTMENT  OF  JUSTICE  WHICH  AGREES 
THAT  DURING  PERIOD  BETWEEN  13  OCTOBER 
AND  30  OCTOBER  SALES  TO  YOU  WILL  BE  ON 
QUOTE  CUSTOMARY  CREDIT  TERMS  UN- 
QUOTE END 

1840Z 
17  14  $16  866.43  $24  462.24  13  13 
::  INGLE  7082  R  1   BW  TNX 
T 
39043C 

[Written]:    Rec'd  at    12;   B.P.    Rec.    10/20/44,   8:15 
A.  M.  PBL  [19] 
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[EXHIBIT  "F"] 

ACCOUNT 

BETWEEN   MAGNESIUM   PRODUCTS,   INC.  -  CR. 
AND  NORTH  AMERICAN  AVIATION   INC. -DR. 


Invoice  Date 

Invoice  No. 

Amount 

Date  Due 

8/31/44 

71185 

$  22.55 

9/10/44 

Net 

(( 

71186 

32.78 

i( 

(( 

(( 

71187 

487.52 

a 

<< 

(< 

71188 

95.92 

(( 

<( 

(( 

71189 

29.48 

(t 

« 

fi 

71190 

1,283.70 

11 

,< 

9/  1/44 

71213 

6.05 

10/10/44 

(< 

u 

71214 

113.08 

a 

i( 

8/22/44 

70947 

63.80 

9/10/44 

li 

a 

70949 

118.80 

(< 

(I 

8/28/44 

71077 

850.60 

n 

(I 

9/  6/44 

71261 

9.30 

10/10/44 

a 

(( 

71262 

134.64 

(( 

ii 

(I 

71263 

5.61 

(( 

a 

(( 

71264 

289.30 

<< 

i( 

i( 

71265 

96.00 

(< 

(( 

(( 

71266 

1,536.00 

« 

<( 

i( 

71267 

239.58 

<< 

<< 

it 

71268 

63.36 

a 

<t 

n 

71269 

17.60 

n 

<< 

tl 

71270 

1,266.54 

(t 

(( 

it   . 

71278 

576.00 

n 

i( 

9/  7/44 

71279 

540.32 

10/10/44 

a 

(( 

71280 

583.66 

i( 

(( 

(C 

71281 

11.88 

i( 

a 

t( 

71282 

82.28 

« 

u 
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Invoice  Date 

Invoice  No. 

Amount 

Date  Due 

(< 

71283 

7.70 

u 

11 

a 

71285 

424.16 

>( 

li 

9/  8/44 

71296 

65.12 

i( 

i( 

(( 

71297 

19.36 

li 

i( 

(< 

71298 

19.36 

11 

(( 

<< 

71299 

208.12 

a 

a 

(( 

71300 

1,240.58 

li 

11 

<( 

71301 

438.02 

<< 

(( 

<< 

71302 

408.00 

a 

it 

(( 

71303 

1,032.00 

(I 

(t 

9/11/44 

71320 

843.48 

ii 

it 

t( 

71321 

11.12 

i( 

a 

n 

71322 

143.00 

(( 

a 

(( 

71323 

2,592.00 

ii 

a 

9/12/44 

71324 

148.06 

a 

a 

(< 

71325 

518.10 

li 

<i 

9/13/44  . 

71343 

268.62 

11 

a 

iC 

71344 

1,230.24 

a 

a 

9/14/44 

71349 

9.90 

<< 

a 

(( 

71350 

9.68 

(I 

t( 

(( 

71351 

8.58 

11 

a 

(( 

71352 

64.02 

11 

a 

(( 

71353 

395.34 

10/10/44 

11 

i( 

71354 

143.88 

11 

a 

9/15/44 

71389 

118.80 

a 

a 

[20] 

9/19/44 

71427 

$   11.88 

10/10/44 

Net 

it 

71428 

85.06 

(( 

li 

(( 

71429 

41.14 

11 

ii 

9/28/44 

71513 

12.76 

11 

li 

1/25/45 

73402 

45.20 

2/10/45 

ii 
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Invoice  Date 

Invoice  No. 

Amount 

Date  Due 

1/29/45 

7?>072 

117.52 

n 

1/23/45 

72888 

5.00 

11 

2/  2/45 

73157 

73.45 

3/10/45 

2/  8/45 

73261 

197.75 

n 

2/  9/45 

73272 

1.14 

(I 

2/12/45 

73274 

50.85 

i( 

2/13/45 

7Z277 

85.88 

it 

u 

73278 

56.50 

<< 

2/16/45 

73351 

291.54 

« 

2/22/45 

7MZ?> 

148.03 

a 

2/26/45 

73489 

196.62 

(( 

2/27/45 

73496 

148.03 

<< 

3/  6/45 

73562 

33.90 

4/10/45 

3/19/45 

73694 

529.97 

(( 

3/22/45 

73729  . 

697.21 

11 

3/31/45 

73824 

233.91 

(( 

3/31/45 

73825 

449.56 

4/10/45 

Less  our  Returned  Material  Debit : 

9/  9/44 

441  CR  107240 

-240.00 

8/28/44 

441  CR  116165 

-1,968.00 

1/23/45  Our 

D/M 

451  CR  901 10 

V 

-24.46 

^20,204.03 

r9 

[21] 

Received  copy  of  the  within  Answer  this  July  31,  1945. 
Rufus  Bailey,  Attorney  for  Plaintiff. 

[Endorsed]  :    Filed  Jul.  31,  1945.   [22] 
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[Title  of  District  Court  and  Cause] 

MOTION  FOR  SUMMARY  JUDGMENT 

The  pleadings  herein  having  been  closed,  plaintiff  moves 
the  Court  for  a  summary  judgment  in  favor  of  plaintiff 
herein  upon  the  grounds  and  for  the  reasons  that:  (a) 
the  answer  leaves  undenied  all  of  the  material  allegations 
of  plaintiff's  complaint  in  that  defendant's  sole  defense  is 
based  upon  acts  done  and  threatened  to  be  done  under 
color  of  the  provisions  of  the  Renegotiation  Act  which 
said  Act  is  void  and  unconstitutional  as  being  unauthor- 
ized and  violative  of  the  constitution  of  the  United  States 
of  America  as  more  fully  set  forth  in  plaintiff's  memo- 
randum of  points  and  authorities  in  support  of  this  mo- 
tion, served  and  filed  concurrently  herewith,  and  (b)  upon 
the  further  ground  that  the  affirmative  defenses  of  the 
defendant  herein  are  barred  by  the  [23]  statute  of  limi- 
tations set  forth  in  said  Renegotiation  Act. 

Plaintiff  further  moves  that  this  motion  be  heard  and 
determined  before  trial. 

BAILEY  &  POE 
By  Rufus  Bailey 
By  Arlo  D.  Poe   [24] 

Received  copy  of  the  within.  Flint  &  Mackay,  Nov.  17, 
1945.     By  LK. 

[Endorsed]:    Filed  Nov.  19,  1945.  [25] 


North  American  Aviation,  Inc.,  etc.,  et  al.  27 

[Title  of  District  Court  and  Cause  J 

NOTICE  OF  MOTION  FOR  SUMMARY 
JUDGMENT 

To  the  Defendant  above  named  and  to  Flint  &  Mackay 
and  Edward  L.  Compton,  its  attorneys  of  record: 

You  are  hereby  notified  that  on  the  10th  day  of  De- 
cember, 1945,  the  plaintifif  will  bring  a  motion  for  sum- 
mary judgment  on  for  hearing  before  the  Honorable  J.  F. 
T.  O'Connor,  Judge  of  the  above  entitled  court  at  his 
court  room  at  United  States  Courts  and  Post  Office  Build- 
ing, Los  Angeles,  California,  at  10:00  o'clock  A.  M.  of 
that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Said  motion  will  be  made  upon  the  motion  for  sum- 
mary judgment,  the  affidavit  of  E.  R.  Clayton,  and  plain- 
tiff's memorandum  of  points  and  authorities  in  support 
of  motion  for  summary  judgment,  copies  of  which  are 
served  concurrently  herewith  and  [26]  upon  all  of  the 
pleadings  and  files  herein. 

Dated:    November  8,   1945. 

BAILEY  &  POE 
By  Rufus  Bailey 
By  Arlo  D.  Poe   [27] 

Received  copy  of  the  within.  Flint  &  Mackay,  Nov.  17, 
1945.    By  LK. 

[Endorsed]  :    Filed  Nov.   19,   1945.    [28] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT   OF   E.    R.    CLAYTON   IN   SUPPORT 
.     OF  MOTION  FOR   SUMMARY  JUDGMENT 

State  of  California,  County  of  Los  Angeles — ss: 

E.  R.  Clayton  being  first  duly  sworn  deposes  and  says: 

That  he  is  now  and  continuously  ever  since  the  6th 
day  of  December,  1938,  has  been  the  president  of  Mag- 
nesium Products,  Inc.,  the  plaintifif  herein;  that  the  plain- 
tiff is  a  coriX)ration  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  California,  with  its 
principal  place  of  business  located  at  1119  Santa  Fe 
Avenue,   Los  Angeles,   California. 

That  at  all  of  the  times  herein  mentioned  Henry  L. 
Stimson  was  the  duly  appointed,  qualified  and  acting  Sec- 
retary of  War  of  the  United  States  of  America  and  as 
such  was  charged  with  the  duty  of  administering  the 
Renegotiation  Act.   [29] 

That  at  all  of  the  times  herein  mentioned  Robert  P. 
Patterson  was  the  duly  appointed,  qualified  and  acting 
Under  Secretary  of  War  of  the  United  States  of  America 
and  as  such  was  also  charged  wnth  the  duty  of  adminis- 
tering said  Renegotiation  Act.  by  direction  of  and  delega- 
tion by  said  Henry  L.  Stimson  as  the  Secretary  of  War; 
that  with  respect  to  the  matters  involved  in  this  action 
said  Robert  P.  Patterson,  as  Under  Secretary  of  War, 
did  at  all  times  purport  to  act  by  virtue  of  authority  dele- 
gated to  him  by  said  Henry  L.  Stimson  as  the  Secretary 
of  War. 


North  American  Azdation,  Inc.,  etc.,  et  al.  29 

That  plaintiff  is  engaged  in  the  business  of  operating 
a  jobbing  foundry  wherein  it  fabricates  and  sells  mag- 
nesium alloy  sand  castings;  that  all  of  the  business  done 
by  plaintiff  during  the  times  herein  mentioned,  ending 
November  30,  1942,  was  with  private  individuals,  firms 
and  corporations  and  not  with  the  United  States  of 
America;  that  plaintiff  had  no  contracts,  as  such,  with 
any  person,  firm  or  corporation  or  with  the  United  States 
of  America;  that  all  of  its  said  business  is  and  was  done 
upon  purchase  orders,  forwarded  to  plaintiff  by  its  cus- 
tomers; that  all  of  the  magnesium  alloy  sand  castings 
fabricated  and  sold  by  plaintiff,  during  the  times  herein 
mentioned,  were  sold  below  the  maximum  price  which  had 
been  established  and  was  in  effect  under  the  Emergency 
Price  Control  Act  of  1942,  as  amended,  and  were  sold  at 
a  price  below  the  January  1,  1941,  selling  price. 

Affiant  is  informed  and  believes  and  therefore  alleges 
the  fact  to  be  that  said  Unilateral  Determination  (Exhibit 
A  to  Defendant's  Answer),  included  the  total  of  plain- 
tiff's business  done  for  its  fiscal  year  ending  November 
30,  1942.  without  regard  to  whether  each  purchase  order 
involved  $100,000.00  as  required  by  said  Renegotiation 
Act;  that  plaintiff  at  no  time  had  a  single  purchase  order 
or  contract  with  defendant  for  $100,000.00  or  more; 

That  the  products  produced  by  plaintiff  are  standard 
commercial  products  which  are  identical  in  every  material 
respect  with  [30]  the  products  which  are  manufactured 
and  sold,  as  a  competitive  product  by  hundreds  of  other 
manufacturers  throughout  the  United  States  and  which 
were  in  general  civilian,  industrial  and  commercial  use 
prior  to  January  1,  1940;  that  the  products  produced  by 
plaintiff  were  unchanged  in  any  material  respect  by  the 
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war  and  were  consistently  sold  at  a  price  not  in  excess 
of  the  January  1,  1941,  selling  price;  affiant  is  informed 
and  believes  and  therefore  alleges  that  its  selling  prices 
were,  during  all  of  the  times  herein  mentioned,  well  be- 
low said  ceiling  price  and  far  below  the  prices  charged 
by  any  other  magnesium  sand  casting  foundry  in  this  or 
any  other  market  area;  in  this  regard  affiant  is  informed 
and  believes  and  therefore  alleges  the  fact  to  be  that  its 
prices  are  the  lowest  in  the  entire  United  States;  plain- 
tiff's costs  have  been  reduced  over  a  long  period  of  years 
and  as  these  reductions  have  occurred  its  selling  prices 
have  been  correspondingly  reduced. 

Plaintiff's  operations  at  all  times  herein  mentioned  have 
been  conducted  with  its  own  funds  and  personnel  and 
without  any  direct  or  indirect  financial  assistance  from 
the  government  and  plaintiff"  has  at  all  times  promptly  and 
fully  met  its  obligations  to  the  government  of  the  United 
States  of  America,  including  the  full  payment  of  all  taxes 
which  plaintiff  believes  it  owed  to  the  government,  which, 
for  1942,  were  paid  in  the  amount  of  $381,592.38. 

Plaintiff  has,  in  conducting  its  operations  in  the  war 
effort,  expended  considerable  effort  and  expense  in  as- 
sisting smaller  concerns  and  has  made  available  to  them 
plaintiff's  engineering  and  technical  staffs,  supplies  and 
equipment ;  that  plaintiff  has  not  materially  increased  its 
total  compensation  for  its  officers  and  executive  employees 
since  1941  even  though  the  operations  of  plaintiff  have 
greatly  increased  and  the  resulting  responsibility  and  bur- 
den on  those  officers  and  employees  has  been  correspond- 
ingly increased. 

Plaintiff  has  supplied  castings  in  an  open  competitive 
market  and  has,  since  October  1941,  consistently  sold  at 
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a  price  [31]  below  the  O.P.A.  ceiling  as  set  by  Maximum 
Price  Regulation  No.  125.  In  1940  plaintiff  voluntarily 
established  a  blanket  price  for  all  magnesium  castings  of 
$2.35  per  pound;  this  price  was  made  without  regard  to 
the  difficulty  of  castings  or  intracacy  of  design;  in  1941 
plaintiff  voluntarily  reduced  the  blanket  price  to  $2.30 
per  pound;  in  January  of  1942  plaintiff  voluntarily  re- 
duced its  price  to  $2.25  per  pound;  in  February  of  1943 
plaintiff  complied  with  the  O.P.A.  request  for  reduction 
of  2>(^  per  pound  based  upon  its  computation  of  savings 
due  to  the  roll  back  in  the  ingot  price  of  magnesium  of 
2(1'  per  pound.  This  price  of  $2.22  per  pound  was  well 
below  the  ceiling  price  and  far  below  the  price  charged 
by  plaintiff's  competitors  in  this  or  any  other  market  area. 

The  plaintiff,  in  July  of  1943,  voluntarily  reduced  the 
price  of  all  castings  to  $2.00  per  pound  thereby  effecting 
a  saving  to  its  customers,  for  the  balance  of  the  fiscal 
year,  of  approximately  $70,000.00.  This  saving  more  than 
offsets  the  amount  of  recovery  sought  by  renegotiation 
and  was  made  by  plaintiff'  as  a  means  of  settling  this 
controversy. 

That  on  June  6,  1944,  the  said  Robert  P.  Patterson,  as 
the  Under  Secretary  of  War,  acting  and  purporting  to  act 
by  virtue  of  the  authority  delegated  to  him  by  the  said 
Henry  L.  Stimson  as  the  Secretary  of  War,  and  acting 
and  purporting  to  act  under  said  Renegotiation  Act,  did 
make  an  order  purporting  to  determine  excess  profits  al- 
leged to  have  been  made  by  plaintiff  during  the  last 
eight  months  of  its  fiscal  year  ending  November  30,  1942; 
that  a  copy  of  said  order  is  attached  as  Exhibit  A  to  De- 
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fendant's  answer  and  by  this  reference  incorporated  here- 
in as  though  set  forth  in  full  at  this  portion  of  affiant's 
affidavit. 

That  at  all  times  herein  mentioned  Henry  H.  Arnold 
was  and  now  is  a  duly  commissioned  General  in  the  United 
States  Army  and  the  Commanding  General  of  the  Army 
Air  Forces  of  the  United  States  and  is  the  same  person 
designated  in  said  Exhibit  A  as  the  "Commanding  [32 J 
General,  Army  Air  Forces". 

That  at  all  times  herein  mentioned  Brehon  B.  Somer- 
vell was  and  now  is  a  duly  commissioned  General  in  the 
United  States  Army  and  the  Commanding  General  of  the 
Army  Service  Forces  of  the  United  States  and  is  the  same 
person  designated  in  Exhibit  A  as  the  "Commanding 
General,  Army  Service  Forces". 

Affiant  is  informed  and  believes  and  upon  such  infor- 
mation and  belief  alleges  the  fact  to  be  that  pursuant  to 
said  Renegotiation  Act  the  said  Henry  L.  Stimson  did, 
on  the  30th  day  of  June,  1942,  delegate  to  said  Robert 
P.  Patterson,  as  the  Under  Secretary  of  War,  all  of  the 
authority  and  discretion  conferred  upon  Henry  L.  Stim- 
son, as  the  Secretary  of  War;  that  on  the  30th  day  of 
June,  1942,  the  said  Robert  P.  Patterson  designated  the 
war  Department  Price  Adjustment  Board  as  the  co- 
ordinating agency  to  determine  and  eliminate  by  renegotia- 
tion excessive  profits  and  delegated  to  said  Henry  H. 
Arnold  as  the  Commanding  General,  Army  Air  Forces, 
the  authority  to  create  certain  subagencies  and  Price  Ad- 
justment Boards  and  redelegated  the  authority  conferred 
by  the  Renegotiation  Act  to  said  Price  Adjustment 
Boards. 
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That  at  all  times  herein  mentioned  the  "renegotiations" 
herein  referred  to  were  conducted  in  the  first  instance 
by  the  Army  Air  Forces  sitting  in  Los  Angeles,  Cali- 
fornia, subsequently  by  a  Price  Adjustment  Board  sitting 
in  Washington,  D.  C,  and  subsequently  by  a  Price  Ad- 
justment Board  sitting  in  Los  Angeles,  California,  which 
Boards  were  appointed  or  designated,  and  were  and  are 
purporting  to  act  by  virtue  of  authority  and  discretion 
delegated  to  them  by  said  Robert  P.  Patterson. 

That  the  said  Robert  P.  Patterson,  as  is  disclosed  by 
Exhibit  A  attached  to  Defendant's  answer,  reached  his 
conclusion  through  a  consideration  of  financial  operating 
and  other  data  obtained  from  governmental  or  other 
sources  unknown  to  plaintiff;  that  said  Robert  P.  Patter- 
son has  wholly  failed  and  neglected  to  [Z2t]  inform  plain- 
tiff" as  to  what  financial  operating  and  other  data  he  took 
into  consideration  or  how  he  used  it  or  what  weight  he 
gave  to  it:  in  this  regard  plaintiff  alleges  that  said 
Robert  P.  Patterson  and  the  above  named  Boards  reached 
their  conclusions  arbitrarily,  capriciously,  unreasonably 
and  in  violation  of  plaintiff's  legal  rights. 

That  the  renegotiation  proceeding  for  plaintiff's  fiscal 
year,  November  30.  1942,  was  commenced  on  April  17, 
1943,  by  the  mailing  to  plaintiff  of  the  notice  attached 
hereto  as  Exhibit  A;  that  on  the  date  shown  thereon 
plaintiff  mailed  to  said  Board  the  original  of  Exhibit  B  at- 
tached hereto,  together  with  the  data  described  therein; 
that  thereafter  the  first  conference  was  held  concerning 
said  renegotiation  proceedings  between  plaintiff"  and  said 
Board  on  May  18,  1943,  as  is  disclosed  by  Exhibit  C  at- 
tached hereto. 
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The  plaintiff  herein  has  never  agreed  or  assented  to 
said  renegotiation  or  the  determination  of  any  alleged  ex- 
cessive profits  or  the  amount  thereof  but  on  the  contrary 
has  expressly  refused  to  agree  thereto  and  has  at  all  times 
consistently  maintained  that  it  was  not  subject  to  said 
Renegotiation  Act  and  that,  in  truth  and  in  fact,  it  has 
not  received  or  realized  any  excessive  profits;  plaintiff 
has  consistently  maintained  and  asserted  that,  as  and  if 
applied  to  the  plaintiff'  or  to  the  business  or  transactions 
of  the  plaintiff,  said  Renegotiation  Act  and  each  and 
every  section  and  subdivision  thereof  are,  and  each  of 
them  is,  void  and  unconstitutional  as  being  unauthorized 
and  violative  of  the  constitution  of  the  United  States  of 
America  and  that  neither  Henry  L.  Stimson,  Robert  P. 
Patterson,  Henry  H.  Arnold  nor  Brehon  B.  Somervell 
had  the  power  or  authority  to  make  said  Unilateral  De- 
termination of  June  6,  1944,  (Exhibit  A  to  Defendant's 
Answer  herein),  nor  said  direction  to  withhold  of  Sep- 
tember 6,  1944,  (Exhibit  B  to  Defendant's  Answer)  or 
either  of  them  and  that  none  of  said  last  named  persons 
have  the  power  or  authority  to  enforce  said  Unilateral  De- 
termination according  to  its  terms  or  otherwise  for  the 
reason  that  said  |34]  Renegotiation  Act  is  unconstitu- 
tional and  void,  without  lawful  effect  and  repugnant  to 
the  constitution  of  the  United  States  of  America. 

That  plaintiff  filed  with  the  Tax  Court  of  the  United 
States  its  petition  for  redetermination  of  excessive  profits 
under  the  Renegotiation  Act  on  September  1,  1944,  and 
said  [petition  has  been  assigned  Docket  No.  61 -R;  that 
thereafter  Henry  L.  Stimson  as  Secretary  of  War,  and 
Robert  P.  Patterson  as  Under  Secretary  of  War,  filed 
their   answer   to   said  petition;   that  said  petition   is  now 
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pending  before  the  Tax  Court  of  the  United  States  but 
has  not  been  calendared  for  hearing  nor  has  any  deter- 
mination been  made  on  its  merits. 

E.  R.  CLAYTON 

Subscribed  and  sworn  to  before  me  this  8th  day  of  No- 
vember, 1945. 

(Seal)  WINIFRED  HOLLAND 

Notary  Public  in  and  for  said  County  and  State  [35] 

[EXHIBIT  A] 

Address  Reply  To: 
Western  District  Supervisor 

Attention : 
Price    Adjustment    Sect. 
File  No.   1399 

Budget  Bureau  No.  49-R070-43 
Approval  Expires  Dec.  31,  1943 

ARMY  AIR  FORCES 

COMMAND 
MATERIEL  CENTER 
WESTERN  PROCUREMENT  DISTRICT 

3636  Beverly  Boulevard 
Los  Angeles,  California 
April  17,  1943 

Magnesium  Products,  Inc. 
1119  South  Santa  Fe  Avenue 
Los  Angeles,  California 
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Gentlemen : 

Pursuant  to  an  Act  of  Congress  (Section  403  of  the 
Sixth  Supplemental  National  Defense  Appropriation  Act 
of  1942,  approved  April  28,  1942,  as  amended  by  Section 
801  of  the  Revenue  Act  of  1942,  approved  October  21, 
1942)  Price  Adjustment  Boards  have  been  established 
within  the  War  Department,  The  Navy  Department,  the 
Maritime  Commission,  and  the  Treasury  Department. 
The  function  of  these  Boards  is  to  review  the  profits 
earned  on  Government  business  by  individuals  or  corpo- 
rations who  are  parties  to  contracts  for  the  production  or 
supply  of  war  products. 

In  the  interest  of  simplicity,  the  four  above-mentioned 
Departments  have  agreed  that  there  should  be  delegated 
to  this  Section  all  renegotiations  with  your  Company. 

It  is  the  view  of  the  Board  that  this  review  can  better 
be  made  by  an  overall  study  of  your  Company's  financial 
position  and  your  profits  (past  and  prospective)  from  your 
war  contracts  as  a  whole,  subdivided  only  as  to  fixed-fee 
and  fixed-price  contracts,  than  by  an  analysis  of  each  in- 
dividual  contract   on   a   unit   cost   basis. 

For  preliminary  study  will  you  please  send  us  within 
fifteen  days: 

a^  Copies  of  your  regularly  prepared  financial  reports 
including  balance  sheets  and  income  and  surplus  ac- 
counts for  the  years   1936  to   1942,  inclusive. 

b.  A  copy  of  your  latest  balance  sheet  and  of  your  in- 
come account  or  operating  statement  for  the  current 
year  to  the  most  recent  date  available. 
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In  order  not  to  burden  your  company,  these  reports 
need  not  be  set  up  in  tabulated  form.  Copies  of  your  reg- 
ular audited  statements  with  the  auditor's  comments,  or  if 
these  are  not  available,  your  published  reports  to  stock- 
holders should  give  us  all  the  information  necessary  for 
our  preliminary  study.  [36] 

After  we  have  had  an  opportunity  to  study  this  ma- 
terial, it  will  be  our  purpose  to  arrange  a  meeting  with 
you  and  any  financial  or  other  officers  whom  you  may  wish 
to  include,  in  order  that  we  may  develop  a  mutually  sat- 
isfactory basis  for  review. 

It  may  be  that  a  preponderant  portion  of  your  pro- 
duction is  for  some  Service  or  Department  other  than 
the  Army  Air  Forces.  If  so,  we  shall  appreciate  your 
advising  us  thereof  before  preparing  the  data  requested 
above. 

Very  truly  yours, 

E.  A.  MATTISON 
Major,  Air  Corps 
Chief  Price  Adjustment  Section 

G.  M.  Chipman 

G.  M.  CHIPMAN 
Captain,  Air  Corps 
Price  Adjustment  Section   [37] 
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[EXHIBIT  B] 

May  6,   1943 

Army  Air  Forces,  Reference: 

Materiel  Command,  Price  Adjustment  Sec. 

Western  Procurement  Dist.,  File:    1399 

3636  Beverly  Blvd., 

Los  Angeles,  California. 

Attn:    Mr.  J.  W.  Chappie 

Gentlemen : 

Pursuant  to  your  letter  of  April  17,  1943  and  our 
telephone  conversation  of  this  week,  we  are  enclosing 
herewith,  balance  sheets  and  P  and  L's  for  the  fiscal 
years  ended  November  30,    1939,   1940,   1941,   1942. 

We  trust  that  you  find  these  satisfactory  for  your  re- 
negotiation purposes  and  we  shall  expect  to  hear  from 
you  in  the  near  future  for  an  appointment  to  go  into 
further  details. 

Very  truly  yours, 

MAGNESIUM  PRODUCTS,  INC., 
By  E.  R.   Clayton 

ERC:HH  President  [38] 
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[EXHIBIT   C] 

May  25,  1943. 
Special  Delivery 

Army  Air  Forces 

Materiel  Command 

Western  Procurement  District 

3636  Beverly  Blvd. 

Los  Angeles,  California. 

Reference:    Price  Adj.   Section 
File  No.  1399 

Attention:    Mr.  J.  W.  Chappie 

Gentlemen : 

As  per  request  in  Price  Adj.  Section  Form  2,  which  you 
gave  us  at  conference  May  18th,  our  "Contractors  Let- 
ter" is  as  follows : 

History 

In  the  fall  of  1938,  Mr.  K.  T.  Vanganes,  who  had  ten 
years  prior  experience  in  aircraft  manufacture,  produc- 
tion control  and  purchasing,  interested  the  writer  in  the 
financing  of  our  present  Magnesium  Products,  Inc.  At 
that  time  all  the  magnesium  sand  castings  required  for 
our  local  aircraft  companies  were  made  by  the  Dow 
Chemical  Company's  foundry  at  Bay  City,  Michigan,  or 
at  American  Magnesium  Company's  foundry  in  Cleveland, 
Ohio,  or  at  Bendix  foundry  at  Bendix,  New  Jersey. 

Our  idea  was  that  there  could  be  developed  sufficient 
aircraft  and  commercial  business  to  support  a  local  foun- 
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dry  which  would  help  the  local  manufacturers  from  both 
a  price  and  time  saving  basis.  We  visited  The  Dow 
Chemical  Company  in  Midland  and  Bay  City  and  after 
proving  our  financial  ability  to  perform  in  a  manner  satis- 
factory to  them  and  their  customers  in  California  they 
granted  us  a  license  to  operate  a  sand  casting  foundry 
and  agreed  to  furnish  us  with  one  of  their  specially  trained 
metalurgists  thoroughly  competent  to  handle  any  phase  of 
any  magnesium  operation.  The  man  we  all  agreed  on  was 
Mr.  L.  M.  Nash  who  had  ten  years  experience  in  all  de- 
partments of  their  magnesium  operation.  Mr.  Nash  has 
been  our  metallurgist  and  general  superintendent  since 
January  1939. 

At  this  time  we  asked  the  Dow  Chemical  Company  for 
a  sales  contract  to  represent  them  on  a  manufacturers  basis 
in  California  on  their  line  of  wrought  magnesium  products 
namely:  sheet,  extrusions,  forgings  and  fabricated  parts. 
The  reply  was  that  we  would  first  have  to  demonstrate 
[39 J  to  them  that  we  could  successfully  operate  a  foun- 
dry and  promote  the  sale  of  magnesium  in  this  territory. 
About  July  of  1939  on  inspection  of  our  plant  and  opera- 
tions we  were  awarded  a  sales  contract  on  a  year  to  year 
basis  which  we  have  enjoyed  to  the  present  time. 

Mr.  V^anganes  and  the  writer  returned  from  the  visit 
to  Dow  in  October  1938  and  with  my  personal  funds  we 
started  to  purchase  the  necessary  foundry  and  heat  treat- 
ing equipment  to  start  operations. 


North  Anierican  Aviation,  Inc.,  etc.,  et  al.  41 

The  writer  owns  the  building  at  1119-1125  Santa  Fe 
Avenue  and  we  asked  the  tenant,  Callahan  Engineer  Com- 
pany to  move  out  so  that  we  could  start  the  foundry 
operation.  In  using  this  building  we  acquired  consider- 
able machinery,  air  lines,  400  amp.  electric  service,  over- 
head rail  and  hoist  and  office  equipment  which  enabled  us 
to  get  started  on  our  small  initial  capital.  During  the  first 
years  operation  w^  were  some  10  to  12  thousand  dollars 
in  the  red  which  was  supplied  by  the  writer  on  open  note 
basis.  The  steady  expansion  which  has  occasioned  since 
the  first  year  is  apparent  from  the  statements  in  your 
possession.  All  capital  was  furnished  either  by  the  writer 
or  from  profits  which  we  accumulated.  No  dividend  was 
paid  until  November  1942. 

We  believe  that  we  have  been  largely  responsible  for 
the  rapid  growth  of  the  use  of  magnesium  in  this  terri- 
tory then  our  years  of  educational  and  sales  promotion- 
ary  work  on  the  engineering  and  purchasing  staffs  of  the 
local  aircraft  companies.  We  have  always  tried  not  to 
oversell  the  material  and  to  deliver  a  product  which  was 
better  than  the  specification  requirement. 

Thru  the  years  we  have  had  to  anticipate  the  require- 
ments of  our  customers  to  some  extent,  in  order  to  be 
ready  to  turn  out  the  necessary  poundage  without  serious 
delay.  The  expansions  required  foundry  production  equip- 
ment such  as  jolt  squeeze  and  roll  over  machines  and  heat 
treating  equipment  and  the  training  of  personnel. 
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A  good  deal  of  the  business  of  1942  and  43  was  prac- 
tically forced  upon  us,  due  to  the  opening  of  large  branches 
of  Douglas,  North  American,  Boeing  and  Vultee  in  the 
Eastern  territory.  We  had  the  only  set  of  patterns  for 
some  of  these  ships  and  to  make  new  patterns  and  prove 
them  and  secure  a  new  source  of  supply  would  have  en- 
tailed added  costs  and  a  delay  of  4  to  6  months.  It  has 
been  quite  a  struggle  to  keep  up  with  the  required  deliv- 
eries due  to  this  reason. 

PRICE 

In  1939  as  far  as  we  could  ascertain  the  price  on  selec- 
tive castings  basis  was  from  $2.50  to  $5.00  per  pound. 
We  started  on  a  $2.50  per  pound  basis  and  in  the  first 
year  we  voluntarily  established  for  large  users  a  price 
of  $2.35  per  pound  for  all  castings  of  over  3  ounces 
weight.  The  minimum  on  these  small  castings  of  less 
than  3  ounces  55c  each.  About  1940  we  voluntarily  es- 
tablished a  "Blanket  Price"  of  $2.35  for  large  accounts. 
This  had  the  effect  of  saving  large  amounts  of  time  for- 
merly consumed  both  by  our  own  cost  and  billing  depart- 
ments and  by  the  aircraft  companies  cost  [40]  accounting 
and  ea'timating  departments.  About  1941  we  voluntarily 
reduced  the  blanket  price  to  large  users  to  $2.30.  An- 
other voluntary  reduction  to  $2.25  followed  about  Janu- 
ary 1942.  On  February  1st  of  1943  we  complied  with  the 
O.P.A.  request  for  a  reduction  of  3<l'  per  pound  based  on 
their  computation  of  savings  due  to  the  reduction  in  ingot 
price  of  2(1'  per  pound. 
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COOPERATION 

We  have  during  our  entire  history  cooperated  with  our 
competitors  in  sharing  with  them  the  knowledge  and  de- 
signs for  special  equipment  necessary  to  turn  out  a  satis- 
factory product.  This  is  proven  by  the  fact  that  with 
the  exception  of  the  local  American  Magnesium  Plant  all 
the  men  in  charge  of  our  competitors'  foundries  were 
exemployees  of  this  company  at  one  time  and  were  trained 
under  our  system  by  Mr.  Nash.  Many  of  their  molders, 
coremakers,  heat  treaters  and  finishers  had  this  training 
in  our  plant.  During  the  1942  shortage  of  materials  we, 
on  many  occasions,  kept  local  plants  open  by  loaning  them 
from  our  stocks  magnesium  ingot,  melting  fluxes,  cruci- 
bles and  other  materials.  These  loans  were  on  a  free  basis 
and  all  that  we  received  was  the  return  of  the  same 
amount  of  material.  We  have  been  instrumental  in  re- 
ducing the  cost  to  all  of  us  on  melting  crucibles  from 
$35.00  in  1939  to  $10.00  at  present. 

FUTURE  OPERATIONS 
We  are  of  the  opinion  that  magnesium  is  in  its  in- 
fancy, that  it  is  hazardous  and  we  believe  we  would  never 
have  crowded  the  large  amount  of  production  equipment 
into  our  small  plant  except  for  the  urgent  needs  of  war 
necessity.  We  believe  that  it  will  not  be  possible  to 
operate  on  our  present  three  shift  six  day  basis  economi- 
cally in  the  post  war  era.  We  will  have  considerable 
amounts  of  excess  machinery  for  which  we  do  not  hold 
a  certificate  of  necessity.    For  these  reasons  we  believe 
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that  our  present  operations  are  of  the  so  called  ''War 
Baby"  Class  and  should  be  entitled  to  a  larger  percentage 
of  profit  than  more  stable  established  lines. 

In  December  1942  we  suffered  a  disastrous  fire  which 
destroyed  our  entire  cleanup  and  shipping  department  just 
completed  in  August  1942.  This  represents  about  20% 
of  our  entire  floor  space.  We  only  lost  three  days  opera- 
tion in  the  foundry  and  sub-contracted  the  cleanup  work. 
We  had  the  building  entirely  rebuilt  and  new  machinery 
in  operation  in  exactly  30  days  time.  In  the  next  60  days 
we  caught  up  and  passed  the  entire  production  lost  in  De- 
cember. 

Trusting  this  is  the  information  desired  and  assuring 
you  or  our  continued  cooperation,  we  are 

Very  truly  yours, 

MAGNESIUM  PRODUCTS,  INC. 
By  E.  R.  Clayton 
ERCiHG  President  [41] 

Received  copy  of  the  withn.  Flint  &  Mackay,  Nov.  17, 
1945.    By  L.K. 

[Endorsed]:    Filed  Nov.  19,  1945.  [42] 
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[Title  of  District  Court  and  Cause] 

RESPONSE  TO   CERTIFICATION   AND   MOTION 
BY  UNITED  STATES  TO  INTERVENE 

Comes  now  the  United  States  of  America  by  its  Assist- 
ant Attorney  General,  John  F.  Sonnett,  and  its  attorney 
for  the  Southern  District  of  California,  Charles  H.  Carr, 
and  says: 

1.  The  United  States  of  America,  pursuant  to  the 
Act  of  August  24,  1937  (28  U.  S.  C.  401)  and  Rule  24 
of  the  Federal  Rules  of  Civil  Procedure,  moves  to  inter- 
vene and  become  a  party  herein  for  the  purposes  and 
with  all  the  rights  provided  by  said  Act  of  August  24, 
1937,  and  by  said  Rule  24,  on  the  following  grounds: 

(a)   That  the  constitutionality  of  an  Act  of  Congress, 

the   [43]    Renegotiation  Act,    [Section  403  of  the  Sixth 

Supplemental  National  Defense  Appropriation  Act,   1942 

(Public  528,  77th  Congress),  approved  April  28,  1942,  as 

amended  by   Section  801    of   the   Revenue   Act  of    1942 

(Public  753,  77th  Congress)  approved  October  21,  1942; 

by  the  Military  Appropriation  Act,  1944  (Public  108,  78th 

Congress),   approved  July   1,   1943;  by  Public   149,  78th 

Congress,   approved  July    14,    1943;  and  as  amended  in 

full    by    Section    701  (b)    of    the    Revenue    Act   of    1943 

I    (Public  235,  78th  Congress,  enacted  February  25,  1944] 

I    affecting  the  public  interest  is  drawn  in  question  in  this 

m   action   and   neither   the   United   States,   nor   any   agency 
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thereof,  nor  any  officer  or  employee  thereof,  as  such  of- 
ficer or  employee,  is  a  party  hereto;  and 

(b)  That  m  accordance  with  Rule  24  (b)  (2)  of  the 
Federal  Rules  of  Civil  Procedure,  the  United  States  has 
claims  and  defenses  which  present  questions  both  of  law 
and  of  fact  which  are  common  to  the  main  action.  The 
intervention  of  the  United  States  will  not  unduly  delay  or 
prejudice  the  adjudication  of  the  rights  of  plaintiff  or 
defendant  in  this  action. 

2.  Annexed  hereto  in  accordance  with  Rule  24  (c)  of 
the  Federal  Rules  of  Civil  Procedure  is  a  pleading  en- 
titled "Answer  of  the  United  States."  The  United  States 
moves  that  said  pleading  be  deemed  the  appearance  of  the 
United  States  in  support  of  the  constitutionality  of  the 
Act  of  Congress  herein  drawn  in  question,  and  in  opposi- 
tion to  all  pleadings,  motions,  and  proceedings  of  the 
parties  hereto  that  have  been  or  may  be  made  in  so  far  as 
said  pleadings,  motions,  or  proceedings  are  based  on  the 
contention  that  said  Act  of  Congress  is  in  any  respect,  or 
in  any  application,  unconstitutional;  and  that  said  plead- 
ing be  deemed  the  appearance  of  the  United  States  for 
the  purpose  of  asserting  its  claims  and  defenses  under  the 
Federal  Rules  of  Civil  Procedure,  and  in  opposition  to 
all  pleadings,  motions,  and  proceedings  of  the  parties  here- 
to that  have  been  made  or  may  be  made  herein  in  so  far 
as  said  pleadings,  motions,  or  proceedings  relate  to  said 
claims  or  defenses. 
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3.  The  United  States  moves  for  leave  to  make  such 
motions  [44]  and  take  such  other  proceeding's  as  it  may 
deem  appropriate  or  desirable  and  to  present  evidence  in 
support  of  the  allegations  of  its  answer  and  as  the  Act 
of  August  24,  1937  provides. 

JOHN  F.  SONNETT 

Assistant  Attorney  General 

CHARLES  H.  CARR 
United  States  Attorney 

RONALD  WALKER 

Assistant  United  States  Attorney 

ROBERT  E.  WRIGHT 

Assistant  United  States  Attorney 

Attornevs  for  United  States 


[Endorsed]:    Filed  Jan.  18,  1946.  [45] 
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[Title  of  District  Court  and  Cause] 

NOTICE 

To :    Rufus  Bailey,  Arlo  D.  Poe,  639  South  Spring  Street, 
Los  Angeles  14,  California,  Attorneys  for  Plaintiff. 
To:    Flint  &  Mackay,   12th   Floor  Rowan   Building,  458 
South  Spring  Street,  Los  Angeles,  California,  At- 
torneys  for   Defendant,   North  American  Aviation, 
Inc. 
You  Will  Please  Take  Notice  that  on  Monday,  the  28th 
day  of  January,    1946,  at  the  hour  of   10:00  o'clock  in 
the  forenoon  of  said  day  or  as  soon  thereafter  as  counsel 
may  be  heard,  the  undersigned  attorneys  for  the  United 
States  of  America  will  appear  before  the  [46]  Honorable 
J.  F.  T.  O'Connor  in  the  Courtroom  usually  occupied  by 
him  in  the  United  States  Court  House,  Los  Angeles,  Cali- 
fornia, and  will  then  and  there  present  the  motion  of  the 
United  States  for  leave  to  intervene  in  the  above-entitled 
cause,  the  answer  of  the  United  States,  as  intervenor,  to 
the  complaint  in  said  cause,  and  will  then  and  there  move 
the  Court  to  enter  an  order  allowing  intervention  by  the 
United  States,  copies  of  which  said  motion,  answer,  and 
proposed  order  are  attached  hereto. 

JOHN  F.  SONNETT 

Assistant  Attorney  General 
CHARLES  H.  CARR 

United   States   Attorney 
RONALD  WALKER 

Assistant  United  States  Attorney 
ROBERT   E.   WRIGHT 

Assistant  United  States  Attorney 
Attorneys    for   United    States 
[Endorsed]:    Filed  Jan.  18,  1946.   [47] 
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[Title  of  District  Court  and  Cause] 

ORDER  ALLOWING  INTERVENTION  BY 
UNITED  STATES 

This  cause  came  on  to  be  heard  on  the  motion  of  the 
United  States  to  intervene  and  for  other  relief,  and  the 
Court  being  satisfied  that  the  United  States  has  the  right 
to  intervene  and  become  a  party  herein  under  the  provi- 
sions of  the  Act  of  August  24,  1937  (28  U.  S.  C.  401), 
and  under  the  provisions  of  Rule  24  of  the  Federal  Rules 
of  Civil  Procedure. 

It  Is  Ordered: 

1.  That  the  motion  of  the  United  States  is  in  all  re- 
spects granted; 

2.  That  the  United  vStates  is  hereby  made  a  party  to 
this  [49]  cause  for  the  purposes  and  with  all  the  rights 
provided  by  said  Act  of  August  24,  1937,  and  by  the 
Federal  Rules  of  Civil  Procedure,  and  that  the  United 
States  shall  receive  notice  of  all  proceedings  herein; 

3.  That  the  Answer  of  the  United  States,  annexed  to 
said  motion,  is  deemed  the  appearance  of  the  United  States 
in  support  of  the  constitutionality  of  the  Act  of  Con- 
gress herein  drawn  in  question,  to  wit,  the  Renegotiation 
Act;  and  in  opposition  to  all  pleadings,  motions,  and  pro- 
ceedings of  the  parties  hereto  that  have  been  or  may  be 
made  in  so  far  as  said  pleadings,  motions,  or  proceedings 
are  based  on  the  contention  that  said  Act  of  Congress  is 
in  any  respect,  or  in  any  application,  unconstitutional;  and 
that  such  Answer  of  the  United  States  is  deemed  the  ap- 
pearance of  the  United  States  for  the  purpose  of  assert- 
ing its  claims  and  defenses  under  Rule  24  (b)  (2)  of  the 
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Federal  Rules  of  Civil  Procedure;  and  in  opposition  to  all 
pleadings,  motions,  or  proceedings  of  the  parties  hereto 
that  have  been  made  or  may  be  made  herein  in  so  far 
as  said  pleadings,  motions,  or  proceedings  relate  to  said 
claims  or  defenses; 

4.  That  leave  is  granted  to  the  United  States  to  make 
such  motions  and  take  such  other  proceedings  as  it  may 
deem  appropriate  or  desirable  and  to  present  evidence  at 
the  trial  in  support  of  the  allegations  of  its  answer  and  in 
the  manner  provided  by  said  Act  of  August  24,  1937. 

Done  in  open  Court  this  28  day  of  January,  1946. 
J.  R  T.  O'CONNOR 

United  States  District  Judge 

[Endorsed]  :   Filed  Jan.  28,  1946.  [50] 


[Title  of  District  Court  and  Cause] 

ANSWER  OF  THE  UNITED  STATES 

The  United  States  of  America,  intervenor  herein,  for 
its  pleading  in  intervention  alleges  as  follows: 

1.  By  certificate  dated  November  19,  1945,  the  Hon- 
orable J.  F.  T.  O'Connor,  Judge  of  the  United  States 
District  Court,  certified  to  the  Attorney  General,  pursuant 
to  the  Act  of  August  24,  1937  (28  U.  S.  C.  401),  the 
fact  that  the  constitutionality  of  the  Renegotiation  Act, 
an  Act  of  Congress  affecting  the  public  interest,  is  drawn 
in  question  in  this  action. 

2.  Except  by  this  intervention  neither  the  United 
States  nor  any  agency  thereof  nor  any  officer  or  employee 
thereof,  as  such  officer  [51]  or  employee,  is  a  party  to  this 
action. 
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3.  The  Renegotiation  Act  affects  the  public  interest  for 
the  following  reasons  among  others: 

(a)  In  the  light  of  the  experience  acquired  in  the 
Revolutionary  War,  the  Civil  War  and  the  World  War, 
Congress  concluded  that  the  Renegotiation  Act  is  the  fair- 
est and  most  eft"ective  method  for  eliminating  excessive 
war  profits. 

(b)  Effective  control  of  war  profits  is  an  essential 
feature  of  a  successful  war  program.  The  control  of  war 
profiteering  is  required  to  maintain  morale,  reduce  the  tax 
burden,  control  inflation,  and  stimulate  efficient  procure- 
ment practices. 

(c)  The  United  States  has  obtained  refunds  pursuant 
to  the  Renegotiation  Act  of  excessive  war  profits  in  an 
amount  greater  than  $6,000,000,000,  prior  to  tax  adjust- 
ment. In  97.5%  of  the  cases  the  contractor  agreed  to  the 
determination  made  by  the  renegotiating  officials. 

FIRST  DEFENSE 

4.  The  Renegotiation  Act  was  enacted  pursuant  to  the 
war  powers  of  Congress.  It  is  constitutional  and  valid 
and  all  action  taken  pursuant  thereto  in  determining  the 
amount  of  excessive  profits  realized  by  plaintiff"  was  in  all 
respects  lawful. 

5.  The  Declarations  of  War  with  Germany,  Italy,  and 
Japan  required  the  production  of  the  weapons  of  war,  the 
procurement  of  equipment  and  supplies  for  troops,  the 
construction  of  camps  and  camp  facilities  and  the  procure- 
ment of  the  instruments  of  communication  and  trans- 
portation in  the  largest  possible  quantity  with  the  greatest 
possible  speed.    The  full  industrial  capacity  of  the  United 
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States  had  to  be  converted  immediately  to  the  production 
of  war  material  and  to  meet  war  objectives.  The  extent 
of  the  procurement  problem  is  indicated  by  the  fact  that 
during  the  four  months  of  July,  August,  September,  and 
October,  1942,  the  War  Department  alone  entered  into 
over  1,400,000  contracts.  In  January,  1942,  the  total  dol- 
lar value  of  contracts  executed  for  war  [52]  purposes 
amounted  to  more  than  $9,000,000,000  and  in  the  remain- 
ing months  of  the  fiscal  year  1942  this  figure  never  fell 
below  $4,800,000,000.  On  June  30,  1942,  the  outstand- 
ing obligations  of  the  United  States  for  war  supplies  and 
war  facilities  amounted  to  nearly  $43,000,000,000.  Total 
expenditures  of  the  War  and  Navy  Departments  for  the 
fiscal  year  ending  June  30,  1942,  amounting  to  nearly 
$23,000,000,000,  exceeded  the  total  military  and  naval  ex- 
penditures of  the  United  States  from  1789  through  the 
end  of  the  World  War. 

6.  The  necessity  for  ])rocuring  war  material  adequate 
in  quantity  and  available  in  time  to  permit  this  nation 
to  avert  grave  military  reverses  required  that  ordinary 
procurement  procedures  be  drastically  modified.  Negotia- 
tion of  contracts  was  substituted  for  advertising  for  bids; 
letters  of  intent  and  letter  contracts  were  widely  employed 
to  allow  manufacturers  to  begin  production  prior  to  the 
execution  of  formal  agreements ;  subcontracting  and  wide- 
spread distribution  of  war  orders  were  required  to  utilize 
the  full  industrial  capacity  of  the  nation  and  procurement 
officials  in  the  field  were  given  full  and  final  authority  to 
execute  contracts  in  very  large  amounts.  The  difficulties 
were  enormously  increased  by  the  fact  that  modern  war- 
fare, mechanized  and  amphibious,  has  forced  the  develop- 
ment, production,  and  use  of  hitherto  unknown  weapons 
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and  supplies.  Furthermore,  shortages  and  dislocation  of 
labor  and  materials  required  wholesale  revisions  in  estab- 
lished methods  of  production. 

7.  Under  these  circumstances  accurate  pricing  was  im- 
possible. Many  of  the  supplies  and  weapons  were  entirely 
new  and  as  to  these  there  was  and  could  be  no  guiding 
cost  or  price  experience.  Many  contractors  were  required 
to  produce  articles  which  they  had  never  produced  before 
and  were  thus  required  to  convert  their  plants  and  to  re- 
train their  labor  forces.  Quantities,  rates  of  delivery,  and 
specifications  were  and  had  to  be  modified  in  the  light  of 
battle  experience.  These  uncertainties  were  further  in- 
creased by  shortages  and  dislocation  of  labor  and  material 
supply.  Under  such  circumstances,  the  contractor  [53] 
was  entitled  to  and  did  receive  prices  which  would  protect 
him  against  these  innumerable  hazards  to  production,  al- 
though it  was  recognized  that  as  experience  was  acquired, 
as  conversion  problems  were  solved,  as  labor  was  trained, 
as  lines  of  supply  were  established,  as  design  and  specifi- 
cations were  crystallized,  and  as  mass  production  was 
achieved,  the  cost  of  production  would  be  greatly  de- 
creased and,  therefore,  that  very  large  profits  could  be 
expected. 

8.  Renegotiation  developed  as  the  solution  to  the  prob- 
lem of  meeting  the  procurement  needs  of  the  armed  forces 
with  the  speed  necessary  to  achieve  military  objectives, 
and  at  the  same  time  eliminating  excessive  war  profits 
which  would  place  an  undue  burden  upon  the  taxpayers 
of  the  nation,  impair  the  national  morale,  and  constitute 
a  threat  of  war-time  inflation.  Prior  to  the  enactment  of 
the  statute  there  had  been  numerous  instances  of  voluntary 
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refunds  to  the  Government  of  excessive  profits  and  of 
voluntary  renegotiation  and  revision  of  contract  prices. 
The  War  and  Navy  Departments  had,  prior  to  the  statute, 
estabHshed  cost  inspection  divisions  and  had  designated 
renegotiating  officials  whose  duty  it  was  to  advise  con- 
tracting officers  concerning  fair  pricing  for  future  con- 
tracts and  to  renegotiate  prices  under  existing  agree- 
ments. The  Renegotiation  Act  made  obligatory  and  gave 
the  force  of  law,  with  power  in  the  Government  to  make 
unilateral  determinations  and  with  such  other  modifica- 
tions as  the  Congress  thought  desirable,  to  the  practice 
which  was  developed  by  the  Ser\'ices  and  responsible 
members  of  the  business  community. 

9.  No  rigid  definition  of  excessive  profits  are  possible. 
In  fairness  to  the  contractor  and  to  the  public,  it  was 
necessary  that  the  ultimate  price  and  the  ultimate  profit 
be  fixed  by  an  exercise  of  judgment  in  the  light  of  the 
conditions  peculiar  to  the  individual  contractor.  Consid- 
eration had  to  be  given  to  a  great  variety  of  circumstances, 
including  the  contractor's  economy  in  the  use  of  labor, 
plant  facilities  and  raw  materials,  the  contractor's  effici- 
ency in  achieving  quantity  production  at  reduced  cost,  the 
war  contribution  of  the  contractor  by  invention  [54]  or 
by  development  of  manufacturing  technique,  the  quality 
and  complexity  of  the  item  produced,  the  extent  and 
character  of  subcontracting,  the  nature  and  amount  of 
Government  financing,  the  contractor's  cooperation  in 
meeting  the  changing  problems  of  war  production,  the 
risks  assumed  by  the  contractor  because  of  close  i)ricing, 
large  inventories,  cut-backs  in  orders  or  modifications  of 
specifications  and  such  other  factors  as  might  at  the 
time  of  the  profit  determination  prove  to  be  appropriate. 
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10.  In  order  to  achieve  the  purposes  for  which  the 
statute  was  passed  and  to  eh'minate,  so  far  as  possible, 
unfair  discrimination  between  contractors  the  Congress 
determined  that  it  was  necessary  that  the  Act  apply  to 
contracts  in  existence  on  the  date  the  legislation  became 
effective,  that  is  on  April  28,  1942.  On  that  date  there 
were  outstanding  uncompleted  war  contracts  under  which 
the  United  States  had  obligations  in  excess  of  $50,000,- 
000,000.  It  was  in  connection  with  these  early  contracts 
that  the  probability  of  excessive  profits  was  greatest  and 
accordingly,  that  the  need  for  renegotiation  was  greatest. 

11.  All  the  considerations  which  required  renegotia- 
tion of  prices  and  profits  arising  from  prime  contracts 
apply  with  equal  force  to  subcontracts. 

12.  In  view  of  the  great  variety  of  war  contracts ,  and 
in  order  that  the  accounting  burden  might  not  defeat  the 
ultimate  objectives  of  the  statute  and  in  order  that  the 
renegotiation  law  itself  should  not  by  its  rigidity  impede 
the  procurement  of  war  supplies,  it  was  necessary  and  ad- 
visable that  the  procuring  agencies  be  empowered  to  act 
upon  the  classification  of  contracts  established  by  the 
statute. 

SECOND  DEFENSE 

13.  This  Court  has  no  jurisdiction  of  any  issue  as  to 
which  the  Tax  Court  is  given  jurisdiction  by  Section 
403  (e)  of  the  Renegotiation  Act.  That  section  permits 
any  contractor  or  subcontractor  dissatisfied  with  the  ad- 
ministrative determination  of  his  excessive  profits  to  ob- 
tain [55]  in  the  Tax  Court  of  the  United  States  a  deter- 
mination de  no\'o  of  the  amount  of  such  profits  and  the 
Tax  Court  is  given  "exclusive  jurisdiction,  by  order,  to 
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finally  determine  the  amount,  if  any,  of  such  excessive 
profits  received  or  accrued  by  the  contractor  or  subcon- 
tractor, and  such  determination  shall  not  be  reviewed  or 
redetermined  by  any  court  or  agency."  Plaintiffs  have 
filed  a  petition  in  the  Tax  Court  for  such  redetermina- 
tion but  the  Tax  Court  has  not  as  yet  heard  or  decided 
plaintift*'s  case.  This  suit  is  premature  because  plaintiff 
has  not  as  yet  exhausted  its  Tax  Court  remedy. 

THIRD  DEFENSE 

14.  The  complaint  fails  to  state  a  claim  upon  which 
relief  can  be  granted. 

FOURTH  DEFENSE 

15.  (a)  The  United  States  admits  the  allegations  of 
paragraphs  I  and  H  of  the  complaint. 

(b)  During  1942,  plaintiff  was  engaged  in  the  manu- 
facture of  certain  magnesium  castings,  all  of  which  had 
a  war  end  use.  These  magnesium  castings  were  sold  to 
defendant  North  American  and  others,  and  as  plaintiff 
well  knew  they  were  used  in  the  fabrication  of  aircraft 
and  aircraft  parts  manufactured  for  and  at  the  expense 
of  the  United  States.  After  the  enactment  of  the  Re- 
negotiation Act  on  April  28,  1942,  plaintiff  continued  to 
enter  into  numerous  purchase  order  contracts  for  the 
manufacture  and  sale  of  such  castings  and  to  make  de- 
liveries pursuant  to  those  purchase  orders. 

(c)  After  dite  notice  to  plaintiff,  proceedings  for  the 
renegotiation  of  plaintiff's  contracts  and  subcontracts  were 
had  and  conducted  by  representatives  of  the  Secretary  of 
War  and  thereafter,  and  on  the  6th  day  of  June,  1944,  the 
Under  Secretary  of  War,  acting  under  and  by  virtue  of 
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the  Renegotiation  Act  and  pursuant  to  authority  delegated 
to  him,  duly  determined,  in  accordance  with  law,  that  of 
the  profits  realized  by  plaintiff  during  its  fiscal  year  end- 
ing November  30,  [56]  1942  on  its  contracts  and  sub- 
contracts subject  to  renegotiation,  $250,000  thereof  were 
excessive  profits.  A  full,  true  and  correct  copy  of  the 
order  and  determination  of  the  Under  Secretary  of  War 
is  attached  hereto  as  Exhibit  "A"  and  by  this  reference 
made  a  part  hereof. 

(d)  The  tax  credit  to  which  plaintiff  is  entitled  under 
Section  3806  of  the  Internal  Revenue  Code  is  in  the 
amount  of  $184,376.63.  This  tax  credit  is  computed  upon 
the  assumption  that  the  profits  determined  to  be  excessive 
were  returned  as  income  by  plaintiff  for  tax  purposes 
and  that  the  appropriate  taxes  have  been  or  will  be  paid 
on  such  profits. 

(e)  On  or  about  September  6,  1944,  the  Under  Sec- 
retary of  War  mailed  to  defendant  North  American  a 
"Direction  to  Withhold  from  Magnesium  Products,  Inc., 
of  Los  Angeles,  California,  pursuant  to  the  Renegotia- 
tion Act."  This  withholding  order  was  amended  by  a 
telegram  from  the  Under  Secretary  of  War  to  defendant 
North  American,  dated  October  14,  1944,  by  a  further 
telegram  dated  October  19,  1944,  and  by  a  letter  dated 
July  21,  1945.  Full,  true,  and  correct  copies  of  the  order 
and  its  amendments  are  attached  hereto  as  Exhibits  "B", 
"C",  and  "D",  and  "E",  and  by  this  reference  made  a 
part  hereof. 

(f)  The  United  States  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges  that  pursuant 
to  these  directions  from  the  Under  Secretary  of  War 
defendant  North  American  has  withheld  for  the  account 
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of  the  United  States,  from  amounts  otherwise  due  to 
plaintiff,  the  sum  of  $20,204.03.  And  the  United  States 
further  alleges  that  by  reason  of  the  orders  and  deter- 
minations made  by  the  Under  Secretary  of  War  and  de- 
scribed herein  said  sum  of  $20,204.03  is  not  now  owing 
to  plaintiff  but  is  owing  to  the  United  States. 

(g)  Plaintiff  has  filed  a  petition  in  the  Tax  Court  of 
the  United  States  asking  for  a  redetermination  of  the 
amount,  if  any,  of  its  excessive  profits  for  its  fiscal  year 
ending  November  30,  1942.  The  Tax  Court  has  not  as 
yet  heard  plaintift''s  case  or  rendered  any  [57]  decision 
thereon. 

(h)  The  United  States  denies  each  allegation  of  the 
complaint  not  admitted,  qualified,  or  specifically  denied. 

16.  With  respect  to  all  matters  in  controversy  in  this 
suit,  all  action  taken  by  Henry  L.  Stimson  and  Robert  P. 
Patterson  and  by  all  ])ersons  acting  for  them  or  under 
their  direction  or  on  their  behalf,  was  taken  pursuant  to 
and  authorized  or  required  by  the  Renegotiation  Act. 

FIFTH  DEFENSE 

17.  The  United  States  by  this  reference  realleges  as 
though  fully  here  set  forth  each  of  the  allegations  con- 
tained in  paragraphs   1   to   16,  inclusive,  of  this  answer. 

18.  By  reason  of  the  facts  and  circumstances  set  forth 
in  this  fifth  defense,  plaintiff'  has  waived  all  right  to  con- 
test the  validity  of  the  Renegotiation  Act  or  the  validity 
of  the  orders,  directions  and  determinations  of  the  Under 
Secretary  of  War,  and  all  right  to  contend  that  there  ib 
any  indebtedness  owing  to  plaintiff  from  defendant  North 
American. 
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SIXTH  DEFENSE 

19.  The  United  States  by  this  reference  realleges  as 
though  fully  here  set  forth  each  of  the  allegations  con- 
tained in  paragraphs  1  to  16,  inclusive,  of  this  answer. 

20.  By  reason  of  the  foregoing  fact  and  circumstances 
set  forth  in  this  sixth  defense,  plaintiff  is  estopped  from 
contesting  the  validity  of  the  Renegotiation  Act  or  the 
validity  of  the  orders,  directions  and  determinations  of 
the  Under  Secretary  of  War,  and  from  asserting  that 
there  is  any  indebtedness  owing  to  plaintiff  from  defend- 
ant North  American.  [58] 

SEVENTH  DEFENSE 

21.  The  United  States  by  this  reference  realleges  as 
though  fully  here  set  forth  each  of  the  allegations  con- 
tained in  paragraphs  1  to  16,  inclusive,  of  this  answer. 

22.  By  reason  of  the  foregoing  facts  and  circum- 
stances set  forth  in  this  seventh  defense  and  because  the 
Renegotiation  Act  has  to  do  with  the  expenditure  of  the 
funds  of  the  Federal  Government,  the  matters  in  con- 
troversy in  this  answer  are  matters  over  which  the  execu- 
tive and  legislative  branches  of  the  Government  have  full, 
final,  and  exclusive  authority. 

For  Answer  to  the  Second  and  Separate  Cause  of  Ac- 
tion in  the  Complaint,  the  United  States  Admits,  Denies, 
and  Alleges  as  Follows: 

23.  The  United  States  incorporates  herein  and  by  this 
reference  realleges  as  though  fully  here  set  forth  each 
and  all  of  the  allegations  heretofore  set  forth  in  this 
answer. 
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Wherefore,  the  United  States  prays  that  the  Court  ad- 
judge and  declare  that  the  Renegotiation  Act  is  constitu- 
tional and  that  the  United  States  have  such  other  and  fur- 
ther relief  as  to  the  Court  shall  seem  just  and  proper. 

JOHN  F.  SONNETT 

Assistant  Attorney  General 
CHARLES  H.   CARR 

United  States  Attorney 
RONALD  WALKER 

Assistant  United  States  Attorney 
ROBERT  E.  WRIGHT 

Assistant  United  States 
Attorney  [59] 

EXHIBIT   ''A" 

WAR  DEPARTMENT 
OFFICE  OF  THE  UNDER  SECRETARY 

Washington 

DETERMINATION  OF  EXCESSIVE  PROFITS 
Pursuant  to  Section  403  of  the  Sixth  Supplemental 
National  Defense  Appropriation  Act,  1942,  as  amended, 
which  term  refers  to  said  Act  as  last  amended  14  July 
1943  and  as  affected  by  Title  VII  of  the  Revenue  Act 
of   1943  so  far  as  applicable. 

Whereas,  Magnesium  Products,  Inc.,  (hereinafter  re- 
ferred to  as  the  Contractor)  holds  contracts  and  subcon- 
tracts subject  to  renegotiation  pursuant  to  the  provisions 
of  Section  403  of  the  Sixth  Supplemental  National  De- 
fense Appropriation  Act,  1942,  as  amended  (hereinafter 
referred  to  as  the  Act) ;  and 
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Whereas,  renegotiation  has  taken  place  between  the 
Under  Secretary  of  War  and  the  Contractor,  pursuant 
to  the  provisions  of  the  Act,  for  the  purpose  of  eHminat- 
ing  excessive  profits  realized  by  the  Contractor  during 
its  fiscal  year  ended  30  November  1942,  under  said  con- 
tracts and  subcontracts;  and 

Whereas,  as  a  basis  for  said  renegotiation  the  Under 
Secretary  of  War  considered  certain  financial,  operating 
and  other  data,  submitted  by  the  Contractor  or  obtained 
by  the  Under  Secretary  of  War  from  governmental  or 
other  reliable  sources,  relating  to  the  profits  realized  by 
the  Contractor  during  said  fiscal  year  under  said  con- 
tracts and  subcontracts;  and 

Whereas,  the  Contractor  has  been  granted  full  oppor- 
tunity to  submit  such  additional  information  and  to  pre- 
sent such  contentions  as  the  Contractor  deemed  material 
in  determining  the  excessiveness  of  said  profits  and  the 
renegotiability  of  such  contracts  and  subcontracts,  at  hear- 
ings of  which  due  notice  was  given,  and  due  considera- 
tion has  been  given  to  the  financial,  operating  and  other 
data  and  information  so  furnished  or  obtained  and  each 
of  the  contentions  so  presented; 

Now,  Therefore,  pursuant  to  the  authority  and  discre- 
tion vested  in  the  Secretary  of  War,  the  Secretary  of  the 
Navy,  the  Secretary  of  the  Treasury,  the  Chairman  of  the 
Maritime  Commission,  the  Administrator  of  the  War 
Shipping  Administration,  and  the  respective  Boards  of 
Directors  of  the  Defense  Plant  Corporation,  Metals  Re- 
serve Company,  Defense  Supplies  Corporation  and  Rub- 
ber Reserve  Company  under  the  provisions  of  the  Act. 
and  duly  delegated  to  the  Under  Secretary  of  War  under 
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subsection   (f)    thereof,  it  is  hereby  found  and   [60]   de- 
termined : 

That  $250,000  of  the  proiits  reahzed  by  the  Contractor 
during-  its  fiscal  year  ended  30  November  1942,  under  its 
contracts  and  subcontracts  subject  to  renegotiation  pur- 
suant to  the  provisions  of  the  Act,  are  excessive. 

That  in  connection  with  the  payment  or  discharge  by 
means  of  the  amount  of  excessive  profits  determined  here- 
by to  have  been  realized  by  the  Contractor,  the  Con- 
tractor shall  be  credited  with  any  amount  to  which  it  may 
be  entitled  under  Section  3806  of  the  Internal  Revenue 
Code  as  computed  by  the  Commissioner  of  Internal 
Revenue. 

That  the  Contractor  is  directed  to  repay  such  excessive 
profits  less  such  tax  credit,  if  any,  to  the  Treasurer  of 
the  United  States. 

That  the  excessive  profits  so  found  and  determined  shall 
be  eliminated  by  any  of  the  methods  provided  in  the  Act 
or  any  combination  thereof;  and  the  Commanding  Gen- 
eral, Army  Service  Forces,  and  the  Commanding  General, 
Army  Air  Forces,  are  hereby  authorized  and  directed  to 
take  any  and  all  action  which  may  be  necessary  or  desir- 
able  to   effect   such   elimination. 

6  June  1944 

(S)     ROBERT  P.  PATTERSON 
Robert  P.   Patterson 

Under  Secretary  of  War 

SPRAR-8 

5-17-44  Copy  24-55147    [61 J 
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EXHIBIT   "B" 

SPRAR  6  September  1944. 

North  American  Aviation,  Inc., 
Inglewood,   California 

Subject:  Direction  to  Withhold  from  Magnesium 
Products,  Inc.,  of  Los  Angeles,  Cali- 
fornia, pursuant  to  the  Renegotiation 
Act. 

Gentlemen : 

Pursuant  to  the  authority  vested  in  the  Secretary  of 
War  under  Section  403  of  the  Sixth  Supplemental  Na- 
tional Defense  Appropriation  Act,  1942,  as  amended,  and 
duly  delegated  to  me.  I  found  and  determined  on  6  June 
1944  that  certain  of  the  prices  and  profits  realized  by 
Magnesium  Products,  Inc.,  during  its  fiscal  year  ended 
30  November  1942  under  contracts  and  subcontracts  sub- 
ject to  renegotiation  were  excessive. 

In  accordance  with  the  authority  and  duty  to  eliminate 
said  excessive  profits  (after  allowing  to  said  Magnesium 
Products,  Inc.  credit  for  Federal  taxes  and  provided  in 
Section  3806  of  the  Internal  Revenue  Code)  I  hereby 
direct  you  to  withhold  for  the  account  of  the  United 
States  any  and  all  amounts  (not  in  excess  of  $40,000  in 
the  aggregate)  otherwise  due  or  which  shall  become  due 
from  you  to  said  Magnesium  Products,  Inc. 

This  direction  shall  be  effective  immediately  and  shall 
continue  in  effect  until  further  notice  from  me. 

You  are  also  directed  to  report  in  writing  to  the  Chair- 
man of  the  War  Department  Price  Adjustment  Board, 
Room  3D   573,  The  Pentagon,  any  amounts  which  you 
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may  from  time  to  time  withhold  for  the  account  of  the 
United  States  pursuant  hereto. 

Very  truly  yours, 

ROBERT  P.  PATTERSON 
Under  Secretary  of  War 
FF:hhb  Copy  [62] 

EXHIBIT  "C" 

72867 

ASF,  PRICE  ADJUSTMENT  BOARD  RENEGOTIA- 
TION DETERMINATION  SPRAR  ROOM  3D  573, 
THE  PENTAGON,  WASHINGTON  25,  D.  C. 

NORTH  AMERICAN  AVIATION,  INC. 

INGLEWOOD 

CALIFORNIA  14  OCTOBER   1944 

MY  LETTER  6  SEPTEMBER  1944  DIRECTING 
YOU  TO  WITHHOLD  $40,000  FROM  MAGNESIUM 
PRODUCTS,  INC.  FOR  ACCOUNT  THE  UNITED 
STATES  IS  HEREBY  AMENDED  AS  FOLLOWS: 

YOU  ARE  TO  CONTINUE  TO  WITHHOLD 
SUCH  AMOUNTS  AS  WERE  OTHERWISE  DUE 
FROM  YOU  TO  MAGNESIUM  PRODUCTS.  INC. 
AT  THE  CLOSE  OF  BUSINESS  ON  14  OCTOBER 
1944  WHICH  AMOUNTS  I  UNDERSTAND  TOTAL 
NOT  LESS  THAN  $24,462.24. 

YOU  ARE  TO  WITHHOLD  NO  ADDITIONAL 
AMOUNTS  UNTIL  30  OCTOBER  1944  ON  WHICH 
DATE  YOU  ARE  TO  RESUME  WITHHOLDING 
IN    ACCORDANCE    WITH    MY    LETTER    OF    6 
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SEPTEMBER     1944     UNTIL     THE     TOTAL     OF 
AMOUNTS  WITHHELD  THROUGH  14  OCTOBER 
1944  AND  AFTER   30  OCTOBER   1944   IS  $33,500. 
ROBERT  P.  PATTERSON 

UNDER  SECRETARY  OF  WAR 

OFFICIAL 

G.  K.  HEISS 

COLONEL,  ORDNANCE  DEPARTMENT 

EXECUTIVE  ASSISTANT 

DRStuart;fm  COPY  [63] 

EXHIBIT   "D" 

19  OCTOBER  1944 
72868 

ASF,  PRICE  ADJUSTMENT  BOARD  RENEGOTIA- 
TION DETERMINATION  SPRAR  ROOM  3D  573, 
THE  PENTAGON,  WASHINGTON  25,  D.  C. 

NORTH  AMERICAN  AVIATION,  INC. 

INGLEWOOD 

CALIFORNIA 

REFERENCE  YOUR  TELEGRAM  17  OCTOBER 
FROM  JOHNSON  STOP  MY  TELEGRAM  14  OC- 
TOBER RESPECT  TO  MAGNESIUM  PRODUCTS, 
INC.  WITHHOLDING  IS  HEREBY  AMENDED  TO 
REFER  TO  TOTAL  OF  NOT  LESS  THAN 
$16,866.43  IN  LIEU  OF  $24,462.24  STOP  RESPECT 
COD  DELIVERY  REFERENCE  IS  MADE  TO  LET- 
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TER  DATED  13  OCTOBER  FROM  MAGNESIUM 
PRODUCTS,  INC.  RUFUS  BAILEY,  SECRETARY, 
TO  DEPARTMENT  OF  JUSTICE  WHICH  AGREES 
THAT  DURING  PERIOD  BETWEEN  13  OCTOBER 
AND  30  OCTOBER  SALES  TO  YOU  WILL  BE  ON 
QUOTE  CUSTOMARY  CREDIT  TERMS  UN- 
QUOTE END 

ROBERT  P.  PATTERSON 

UNDER  SECRETARY  OF  WAR 

OFFICIAL: 


G.  K.  HEISS 

COLONEL,  ORDNANCE  DEPARTMENT 

EXECUTIVE  ASSISTANT 

DRStuart;fm  COPY  [64] 

EXHIBIT  "E" 

SPFEU  167/490428  Magnesium  Products  Inc. 

21  July  1945 

North  American  Aviation,  Inc. 
Inglewood,  California 

Gentlemen : 

Receipt  is  acknowledged  of  your  letter  dated  0  July 
1945,  in  which  you  state  that  you  have  withheld  from 
Magnesium  Products  Company,  1119  South  Santa  Fe 
Avenue,  Los  Angeles  21,  California,  as  of  that  date  the 
sum   of   twentv   thousand   two   hundred    four   dollars   and 
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three  cents  ($20,204.03),  pursuant  to  the  withholding  di- 
rective of  the  Under  Secretary  of  War. 

Reference  is  made  to  withholding  order  dated  6  Sep- 
tember 1944,  whereby  you  were  directed  by  the  Under 
Secretary  of  War,  to  withhold  monies  otherwise  due 
Magnesium  Products  Company  in  an  amount  not  to  ex- 
ceed forty  thousand  dollars  (40,000),  as  amended.  Such 
withholding  order  is  hereby  further  amended  in  that  the 
maximum  amount  to  be  withheld  from  Magnesium  Prod- 
ucts Company  is  decreased  from  forty-thousand  dollars 
(40,000)  in  the  aggregate  to  twenty  thousand  two  hun- 
drew  four  dollars  and  three  cents  (20,204.03)  in  the 
aggregate. 

It  is  now  requested  that  you  continue  withholding  the 
twenty  thousand  two  hundred  four  dollars  and  three 
cents  (20,204.03),  until  further  advice  is  received  from 
this  office  as  to  disposition  to  be  made  of  the  amount 
withheld. 

This  office  appreciates  your  cooperation  in  the  matter. 

Sincerely  yours, 

R.   P.   HUEPER 

Brigadier  General,  USA 

Acting,  Fiscal  Director 

COPY 

[Endorsed]  :    Filed  Jan.  18,  1946.   [65] 
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[Title  of  District  Court  and  Cause] 

MOTION  FOR   SUMMARY  JUDGMENT 

Comes  now  the  intervenor,  the  United  States  of  Amer- 
ica, and  moves  for  summary  judgment  on  the  ground 
that  there  is  no  genuine  issue  as  to  any  material  fact  and 
the  intervenor  is  entitled  to  judgment  as  a  matter  of 
law,  and  on  the  further  ground  that  the  complaint  fails 
to  state  a  claim  upon  which  relief  can  be  granted.  The 
Court  has  no  jurisdiction  in  this  action  of  any  issue  as  to 
which  the  Tax  Court  of  the  United  States  has  jurisdic- 
tion under  the  provisions  of  the  Renegotiation  Act. 

This  motion  is  based  upon  the  answer  of  the  United 
States,  the  [66]  affidavits  iiled  in  support  of  this  motion, 
and  upon  the  pleadings,  files,  and  records  in  this  case. 

JOHN  F.  SONNETT 

Assistant  Attorney  General 

CHARLES  H.   CARR 

United  States  Attorney 

RONALD  WALKER 

Assistant  United  States  Attorney 

ROBERT  E.  WRIGHT 

Assistant  United  States  Attorney 

[Endorsed]  :    Filed  Jan.  28,  1946.  [67] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT  OF  H.  STRUVE  HENSEL 

City  of  Washington. 
District  of  Columbia,  ss: 

H.  Struve  Hensel,  being  first  duly  sworn,  deposes  and 
says: 

1.  I  have  been  Assistant  Secretary  of  the  Navy  since 
January  30,  1945.  The  Secretary  of  the  Navy  has  dele- 
gated to  me,  as  Assistant  .Secretary,  the  general  super- 
vision over  all  of  the  procurement  activities  of  the 
Department  of  the  Navy.  I  was  appointed  a  Special 
Assistant  to  the  Under  .Secretary  of  the  Navy  in  Jan- 
uary 1941  and  was  appointed  Chief  of  the  Procure- 
ment Legal  Division  upon  the  formation  of  that  Division 
in  July  1941.  When  the  name  of  the  Procurement  Legal 
Division  was  changed  to  the  Office  of  the  General  Coun- 
sel for  the  Department  of  the  Navy  in  August  1944,  I 
was  appointed  General  Counsel  which  position  I  held  until 
my  appointment  as  Assistant  Secretary.  As  Chief  of  the 
Procurement  Legal  Division  and  General  Counsel,  I  had 
general  supervision  over  all  of  the  procurement  legal  mat- 
ters in  the  Department  of  the  Navy  and  supervised  the 
drafting  of  Navy  contracts. 

2.  The  statements  made  in  this  affidavit  are  based  upon 
information  received  by  me  in  my  official  capacity  and 
which  I  believe  to  be  true  and  accurate. 
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I.     SCOPE  AND  COMPLEXITY  OF  NAVY 
PROCUREMENT. 

3.  The  armed  services  in  December  1941  were  faced 
with  procurement  problems  on  a  scale  beyond  anything" 
which  they  had  theretofore  experienced.  The  problems 
of  allocating  materials  and  manpower  were  enormous. 
The  Army  and  Navy  urgently  needed  ships,  planes,  tanks 
and  other  munitions  of  every  kind,  regardless  of  cost. 
The  logistics  requirements  had  changed  so  much  and  so 
swiftly  with  the  outbreak  of  war  that  the  available  data 
on  the  Government's  [69]  previous  procurement  were  of 
very  little  assistance  in  fixing  prices  which  would  closely 
reflect  the  ultimate  costs. 

4.  Prior  to  the  emergency  period,  all  Navy  contracts 
were  let  as  the  result  of  competitive  bidding.  The  first 
step  away  from  this  requirement  was  taken  in  the  Act 
of  April  25,  1939,  when  the  Congress  authorized  con- 
struction of  naval  facilities  on  island  bases  on  a  cost-plus- 
a-fixed-fee  basis.  In  the  next  fifteen  months  several  fur- 
ther authorizations  were  enacted  allowing  the  negotiation 
of  cost-plus-a-fixed-fee  contracts  for  construction. 

5.  The  first  major  expansion  in  the  Navy's  war-procure- 
ment planning  was  in  June  1940.  Upon  the  fall  of  France 
and  the  Low  Countries,  the  Congress  voted  to  make  sub- 
stantial additions  to  the  United  States  Fleet.  By  Decem- 
ber 1941,  Navy  procurement  programs  had  been  acceler- 
ated as  demands  from  the  Fleet  became  more  imperative. 
After    December    7,    1941,    the   procurement   tempo    sky- 
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rocketed.  So  many  different  items  were  needed  in  such 
large  quantities,  by  both  the  War  and  Navy  Departments, 
that  the  Navy  Department  felt  compelled  to  give  a  com- 
mitment to  almost  any  manufacturer  who  demonstrated 
ability  to  perform  the  work. 

6.  In  June  and  July,  1940,  the  authorized  strength  of 
the  Navy  was  approximately  doubled.  The  "11  percent 
Expansion  Act"  of  June  14,  1940  and  the  "70  percent 
Expansion  Act"  of  July  19,  1940  (the  Two-Ocean  Navy 
Act)  were  passed  in  recognition  of  the  threats  to  this 
nation's  security  implicit  in  the  German  victories.  These 
authorizations  of  increased  Navy  strength  were  accompan- 
ied by  grants  of  contract  authority  and  the  necessary  ap- 
propriations. The  Act  of  June  28,  1940  (Public  No.  671, 
76th  Congress)  granted  limited  authority  to  negotiate 
contracts  for  vessels,  propulsion  machinery  and  equip- 
ment, and  also  [70]  granted  the  necessary  authority  to 
construct  facilities  to  build  the  vessels  and  munitions.  Re- 
quests to  the  Congress  for  authority  to  negotiate  contracts 
had  emphasized  that  the  Navy  had  need  for  utilizing  the 
services  of  all  shipbuilders,  all  manufacturers  of  naval 
ordinance  and  other  munitions,  rather  than  the  services 
of  only  those  making  the  lowest  bids.  In  point  of  fact, 
the  contracts  let  by  the  Bureau  of  Ships  in  late  1940  and 
the  first  half  of  1941  to  carry  out  the  additions  to  the 
Fleet  authorized  by  the  Congress,  in  large  part  tied  up 
the  existing  naval  shipbuilding  capacity  of  the  nation. 
Although  new  shipbuilding  facilities  were  being  con- 
structed and  completed  throughout  the  last  half  of  1940 
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and  1941,  it  was  not  until  early  1942  that  the  completion 
of  vessels  on  the  ways  and  the  availability  of  the  new  ship- 
building facilities  made  possible  the  execution  of  another 
large  group  of  shipbuilding  contracts. 

7.  The  vastness  of  the  procurement  programs  in   1941 
and  the  early  part  of  1942,  as  compared  with  earlier  pro- 
grams, tended  to  subordinate  all  other  considerations   to 
the   single    factor   of   getting   the   munitions.     The    Navy 
did  not  during  this  period  have  any  mechanisms  for  de- 
termining close  contract  prices  or   for  controlling  profits 
under   its   contracts.    More   important,   neither   the   Navy 
personnel  responsible  for  procurement  nor  the  contractors 
had  any  experience  to  enable  them  to  gauge  profits  ac- 
curately.   Many  contractors  were  making  new  items  which 
had    never    before    been    manufactured    in    this    country. 
Manpower  problems  began  to  be  acute  with  the  accelera- 
tion of   inductions  under   the   Selective   Service  Act.    No 
one  had  any  idea  as  to  what  effect  manufacture  of  ord- 
nance  and   other   items   by   the   thousands   instead   of   by 
single   items  or   in   small  lots  would  have  on  profits.    It 
proved   generally   impossible   to   make   allowance   in    |71J 
advance  for  increased  efficiency  gained   from  experience, 
and  the  greater  profits,  resulting  from  increased  volume. 
In  instance  after  instance  the  Navy  found  that  costs  and 
profits  seemingly  reasonable  at  the  start  of  the  contract 
became    unreasonable    after    volume    and    experience    had 
increased.    The  important  contracts  were  so  large  that  a 
small  margin  of  error  in  computing  prices  could  wipe  out 
the  contractor's  capital.    Conversely,  allowances  for  con- 
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tingencies,  intended  only  for  protection,  often  turned  into 
unexpected  profits.  Finally,  Navy  personnel  during  this 
period  were  more  interested  in  getting  the  munitions  than 
in  limiting  profits  under  the  contracts  for  such  munitions. 

a.  Contract   Statistics 

8.  The  scope  of  the  problem  of  acquiring  naval  supplies 
and  equipment  at  reasonable  prices  can  be  discovered  by 
examination  of  some  Navy  statistics  for  this  period. 

i.  Commitments  and  expenditures 

9.  For  the  calendar  years  1940-1944,  the  Navy's  com- 
mitments and  expenditiu-es  of  appropriated  funds  were 
as  follows  (in  billions  of  dollars) : 

Fiscal  Fiscal,  1941  Fiscal,  1942  Fiscal,  1943  Fiscal,  1944 

1940 

7-1-39  to     7-1  to      1-1  to       7-1  to      1-1  to       7-1  to      1-1  to       7-1  to      1-1  to 
6-30-40     12-31-40  6-30-41    12-31-41  6-30-42   12-31-42  6-30-43    12-31-43  6-30-44 


mitments    .. 

..    $1.1 

8.5 

4.2 

6.0 

17.2 

13.8 

13.0 

12.2 

12.0 

jnditures    .. 

0.9 

1.7 

2.8 

6.2 

7.6 

13.8 

12.2 

14.9 

The  commitments  represent  roughly  the  amount  of  con- 
tract obligations  (including  letters  of  intent)  executed; 
plus  amounts  for  pay,  subsistence  and  transportation  of 
naval  personnel  (for  the  fiscal  years  1941  to  1944,  in- 
clusive, expenditures  for  these  purposes,  in  billions  of 
dollars,  were  0.32,  0.65,  2,01  and  4.8,  respectively).  It 
will  be  noted  that  commitments  in  the  first  [72]  half  of 
1942  almost  tripled  those  of  the  latter  half  of  1941,  and 
that  expenditures  in  the  first  part  of  1942  were  more  than 
double    those    of    the    earlier    period.     Furthermore,    both 
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commitments  and  expenditures  for  the  second  half  of 
1941  had  gone  up  very  considerably  over  those  of  the 
first  half  of  1941. 

ii.  Number  and  size  of  contracts 
10.  The  following  figures  indicate  the  vast  increase  in 
procurement  contracts  during  the  months  of  the  fiscal 
year  1942  beginning  July  1,  1941  up  through  April  30, 
1942.  The  figures  include  all  new  work  awarded,  con- 
sisting of  all  new  contracts,  letters  of  intent  and  exten- 
sions of  existing  contracts.  Letters  of  intent  were  the 
informal  (but  nonetheless  binding)  contracts  awarded  to 
a  manufacturer  in  order  to  authorize  him  to  get  started 
on  the  work  in  advance  of  the  time  when  detailed  con- 
tract terms  or  prices  could  be  worked  out.  They  were 
often  used  when  specifications  were  not  completed,  when 
it  was  necessary  to  finance  the  contractor  immediately,  or 
when  the  detailed  terms — including  often  intricate  pay- 
ment provisions  and  delivery  schedules — might  take  a  long 
time  to  negotiate. 

($l,00O,0OO's) 

1941  1942 

July     Aug.    Sept.     Oct.    Nov.       Dec.        Jan.       Feb.       Mar. 

Total    dollar    amount 
of    awards    $662.8   342.1    565.6   414.1   487.1    1,026.3    1,372.9   2,927.5   2,202.9    1 

Expenditures     $450      400         700         600         700      1,100      1 

Total   number  of 
awards   over 
$50,000     541      473      434      587      604         749      1;083      1,085      1,344      1 

[75] 
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11.  The    above    figures    are    further    broken    down    by 


Bureaus  as  follows 


($l,000,00O's) 


11.0 

61.5 

2y.2 

58.7 

35.9 

99.4 

138.4 

22 

36 

26 

25 

27 

70 

87 

1941  1942 

July     Aug.    Sept.    Oct.    Nov.    Dec.     Jan.      Feb.      Mar.      Apr. 

contracts     (signed 

Secretary — primar- 

[acilities,  vessels) 

)unt $73.6     40.0    121.8     79.9       4.9     50.0     37.9  6.3        10.1        33.7 

er  $50,000 32       31        40       26         7       22>       2\  15  15  38 

Ord    Contracts 
(BuOrd) 

)unt $12.3     23.7     13.2 

er  $50,000 8  9  8 

NXs     Contracts 
(BuSandA) 

)unt $306.3   247.2   372.8  228.7   281.8  724.0  747.7   2,344.4   1,254.5   1,135.5 

er  $50,000 351      340      318      404      362      477      670         657         735      1,070 

'Oy   Contracts 
(BuY&D) 

3unt $264.4     25.9     55.4   100.3    110.4   101.4   143.4      145.1      184.2      131.5 

'er  $50,000 128        66        80      120      167      180      230         251         380         326 

Dbs   Contracts 
(BuShips) 

)unt $0.9       5.5   119.5   361.7      315.8      628.4      230.8 

er  $50,000 2        15        26        61  78  96         116 

Contracts      (Bu- 
< — only   facilities) 

)unt 

er  $50,000 * 


$21.6 

2.9 

5.4 

71.3 

21.0 

66.1 

11 

4 

14 

20 

27 

26 

Oni    Contracts 
larine    Corps) 

)unt $6.2       5.4       2.4 

er  $50,000 22       27         8 


1.2 

1.6 

4.3 

18.2 

8.7 

5.1 

9.4 

13 

6 

13 

56 

i7 

21 

55 
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Throug-hout  this  ten-months'  period,  the  Bureau  of  Sup- 
pHcs  and  Accounts  executed  all  contracts  for  the  articles 
specified  by  the  Bureau  of  Aeronautics  (except  facilities) 
and  for  a  great  many  of  the  articles  specified  by  the  other 
Bureaus.  In  September  and  October  1941,  the  Secretary 
delegated  his  power  to  execute  negotiated  contracts  to  the 
Chiefs  of  the  several  Bureaus;  this  fact  accounts  for  the 
change  in  distribution  of  the  contracts  awarded  following 
such  months.    [74] 

iii.  Decline  in  use  of  competitive  bids 

12.  The  following  table  shows  the  predominance  of  the 
negotiated  contract  as  compared  with  contracts  let  after 
competitive  bids  during  the  ])eriod  in  question: 

($l,000,000's) 

1941  1942 

July    Aug.    Sept.    Oct.     Nov.     Dec.       Jan.       Feb.       Mar. 

Competitive   bids $96.9     78.4     88.9     87.5    101.1    121.8      112.1        73.7        67.9 

Negotiated  contracts  in- 
cluding letters  of  in- 
tent and  extensions 
of  existing  contracts)  $505.1    250.0   457.1    311.4   362.0   869.2    1,222.6   2,803.2  2,112.6    1 

Under  the  old  competitive  bid  contract,  used  prior  tu  the 
emergency,  there  was  almost  no  pricing  problem — the 
contract  was  awarded  to  the  lowest  bidder.  It  is  true  that 
a  modified  system  of  competitive  bids  was  used  in  tlie 
award  of  many  negotiated  contracts;  the  Department 
would  request  several  manufacturers  to  submit,  more  or 
less  informally,  their  estimated  prices.  The  manufacturer 
submitting  the  low  price  would,  other  conditions  being 
equal,  receive  the  bulk  of  the  Department's  order  for  the 
item    to    be    procured.     In    many    cases,    the    Department 
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would  negotiate  contracts  with  all  uf  the  manufacturers 
submitting  prices;  the  high  bidders  would  receive  contracts 
for  lesser  quantities  than  the  low  bidders.  Under  this 
modified  form  of  bidding,  however,  there  was  some  ne- 
gotiation in  the  arrival  at  the  final  contract  price,  and 
pricing  was  much  more  of  a  problem  than  it  had  been 
under  the  earlier  system  of  competitive  bidding. 

iv.    Dollar  amount  of  letters  of  intent 

13.  The  progressive  increase  in  the  use  of  letters  of 
intent  indicates  the  pressure  which  was  being  put  upon 
contracting  officers.  The  following  table  demonstrates  the 
increasing  reliance  upon  letters  of  intent:   [75] 

($l,000,000's) 

1941  1942 

July    Aug.    Sept.     Oct.    Nov.       Dec.        Jan.       Feb.       Mar.      Apr. 

al   contracts 

varded    $662.8   342.1    565.6   414.1    487.1    1,026.3    1,372.9   2,927.5   2,202.9    1,953.8 

:ers    of    intent $124.9     20.6     80.1     33.0     23.1      249.6      628.8  2,408.6    1,416.5      860.7 

nons  months'  let- 
rs  of  intent  su- 
jrseded  by  con- 
acts  executed  $48.2        57.6        26.1        53.7      223.7      297.9 

The  use  of  letters  of  intent  in  the  Bureau  of  Ships  is 
particularly   striking: 

Bureau  of  Sliips — Contracts  Awarded 

($l,000,000's) 

1941,  1942 

Dec.         Jan.       Feb.      Mar.       Apr. 

Total    contracts    awarded $119.4  361.7  315.7      628.4      230.8 

Letters  of  intent $119.4  361.7  313.5      628.4      225.8 

Previous   months'   letters  of   intent  su- 
perseded by  contracts $0.3  6.1 
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14.  In  conclusion,  the  contract  figures  for  the  fiscal 
year  1942,  from  July,  1941  until  the  passage  of  the  re- 
negotiation statute,  show  (1)  a  great  increase  in  the 
amount  of  materiel  contracted  for,  (2)  virtual  aban- 
donment of  competitive  bidding  as  a  method  of  awarding 
contracts  and  (3)  an  increasing  use  of  the  letter  of  intent. 

b.  General   Factors   Making  Close   Prices  Difficult 

15.  A  number  of  factors  complicated  the  procurement 
programs  at  this  time.  These  factors  were  more  or  less 
inevitable  with  the  outbreak  of  war  and  the  huge  spurt 
in  procurement. 

i.  Lack  of  experience 

16.  The  enormous  increase  in  procurement  tells  its  own 
story.  The  Navy  Department  had  no  experience  enabling 
it  to  cope  with  the  problem  of  fixing  close  [76]  prices 
under  the  new  procurement  programs.  Contractors  were 
being  asked  to  produce  items  in  quantities  never  before 
contemplated.  Thus,  in  late  1940  and  early  1941,  con- 
tracts for  vessels  were  let  in  quantities  exceeding  those 
of  the  first  World  War,  and  in  early  1942,  these  quan- 
tities were  still  again  increased.  A  single  contract  for 
one  ordinance  item  (5''  gun  mounts)  which  had  there- 
tofore not  been  made  outside  Government  gun  factories, 
called  for  a  quantity  of  such  items  in  excess  of  the  total 
number  previously  made  in  this  country  in  the  gun  fac- 
tories.   Many  other  examples  could  be  cited. 

17.  Contractors  were  called  upon  to  manufacture  new 
items  which  had  never  before  been  produced — such  items 
as  radar  equipment,  new  plane  and  vessel  designs,  float- 
ing drydocks,  and  Bofors  and  Oerlikon  guns.  Specifica- 
tions for  some  items  were  not  completed  until  the  con- 
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tract   was   performed;   the   requirements    for   other   items 
were  changed  constantly  through  the  life  of  the  contract. 

18.  Many  contracts  were  long-term  contracts  which 
extended  for  more  than  one  year.  The  majority  in  dollar 
volume  of  combatant  ship  contracts  were  contracts  for 
twelve  months  or  more.  Similarly,  most  of  the  contracts 
for  construction  of  public  works  and  facilities,  and  for 
air  frames  and  engines  were  long-term  contracts.  The 
bulk  in  dollar  amount  of  contracts  let  for  these  items  in 
the  fiscal  year  1942.  prior  to  passage  of  the  renegotiation 
statute,  ran  until  1942  or  1943.  Almost  all  aircraft  and 
construction  contracts  were  let  on  a  cost-plus-a-fixed-fee 
basis.  Of  the  contracts  for  vessels,  a  larger  dollar  amount 
were  made  on  the  fixed-price  basis,  but  these  fixed-price 
contracts  w^ere  made  subject  to  adjustment  and  escalation 
in  respect  of  direct  labor  and  material  costs.    [77] 

19.  Contracts  were  awarded  to  many  contractors,  par- 
ticularly in  the  aircraft  industry,  in  amounts  tens  and  even 
hundreds  of  times  greater  than  their  capital  investments. 

ii.  Problems    in   building   up   procurement   personnel   and 

organization 

20.  For  the  fiscal  year  1940,  obligations  of  Navy  ap- 
propriated funds  totalled  approximately  1.1  billion  dollars; 
for  the  fiscal  year  1941,  obligations  were  about  12.7  billion 
dollars,  (note  the  table  in  paragraph  9  above).  In  fiscal 
1942  total  obligations  were  23.2  billion  dollars,  with  obli- 
gations in  the  second  half  of  such  fiscal  year  (i.e.,  the  first 
half  of  calendar  1942)  amounting  to  17.2  billion.  The 
dollar  volume  of  obligations  incurred  in  the  first  six 
months  of  1942  was  comparable  to  the  dollar  volume  of 
obligations   incurred   in   the  preceding  two  and   one-half 
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years  (2.8  billion  dollars  less).  The  great  jump  in  con- 
tract obligations  which  took  place  in  the  second  half  of 
1940  was  largely  due  to  the  great  expansion  in  ship- 
building authorized  in  mid- 1940,  and,  to  a  somewhat 
lesser  extent,  to  the  expansion  in  plane  authorizations  and 
construction   of    public    works   and    facilities. 

21.  Within  two  years,  the  procurement  machinery  of 
the  Navy  had  to  be  stepped  up  to  the  point  where  it 
could  turn  out,  in  a  six-months'  period,  contracts  for 
munitions  for  about  thirty-one  times  the  dollar  amount 
of  the  obligations  incurred  in  the  first  half  of  1940 
(approximately  $0.55  billion— 50%  of  the  $1.1  billion 
commitments  recorded  for  the  twelve  months  of  fiscal 
1940 — as  compared  with  $17.2  billion  in  the  first  six 
months  of  1942).  The  difficulties  of  turning  out  the 
contracts  for  the  widely  diversified  items  procured  by 
the  Navy  (from  battleships  to  buttons,  from  planes  to 
pork  products)  increased  rather  in  a  geometric  progres- 
sion as  the  dollar  amount  of  Navy  needs  [78]  and  the 
number  of  Navy  contracts  necessary  to  fulfill  such  needs 
multiplied. 

22.  The  Navy  Department  started  its  emergency  pro- 
curement program  in  June,  1940,  with  personnel  adequate 
to  handle  one  billion  dollars  of  procurement  per  year;  it 
was  impossible,  within  the  year  and  one-half  which  fol- 
lowed, to  build  up  the  personnel  who  could  handle  pro- 
curement at  the  rate  of  34  billion  dollars  i^er  year  (17.2 
billion  dollars  for  the  first  half  of  1942),  and  at  the  same 
time  achieve  close  pricing  on  the  munitions  for  which  con- 
tracts were  being  written.  Even  if  there  were  in  the  coun- 
try enough  persons  skilled  in  procurement  problems  and 
analysis    of    costs    to    undertake    to    fix    close    prices    on 
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munitions,  such  persons  would  have  had  no  background 
of  experience  in  the  prices  of  a  large  proportion  (if  not 
most  in  dollar  volume)  of  the  items  procured  by  the  Navy. 
Not  only  was  the  Navy  Department  purchasing  many 
items  which  had  never  before  been  made  by  the  con- 
tractors, but  it  was  also  purchasing  items  in  such  quan- 
tities in  1941  and  early  1942  that  previous  price  exper- 
ience was  almost  useless  as  a  guide. 

23.  It  is  most  important  to  recognize  that  pricing  was 
only  one  of  the  factors  which  had  to  be  considered  by  the 
Navy  Department  in  expanding  its  procurement.  The 
enormous  increase  in  the  number  of  technical  personnel — 
engineers,  architects,  designers — required  to  handle  the 
specifications  for  Naval  materiel  can  be  understood  readily 
enough.  Another  factor  too  often  overlooked  is  the 
mechanical  problem  of  getting  out  completed  contracts. 
The  Bureaus,  which  prepared  all  of  the  contracts,  had  to 
set  up  entirely  new  contract  organizations.  The  coordina- 
tion of  procurement  by  the  Bureaus  became  increasingly 
difficult — what  had  been  relatively  simple  when  procure- 
ment was  at  the  rate  of  one  billion  dollars  a  [79]  year  be- 
came extremely  complex  when  procurement  jumped  twelve- 
fold, and  then  twenty-three  fold.  Many  different  efforts 
at  coordination  were  made;  the  agencies  most  responsible 
for  unifying-  contract  policies — the  Procurement  Legal 
Division  of  the  Under  Secretary's  Office  and  the  Office 
of  Procurement  and  Material  of  the  Secretary's  Office — 
were  not  established  until  July,  1941  and  January,  1942, 
respectively.  Organizations  to  assist  contractors — in  ob- 
taining priorities,  solving  labor  problems,  building  facil- 
ities, securing  capital — all  had  to  be  established  and  man- 
ned, and  it  took  time  for  such  organizations  to  acquire 
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the  necessary  know-how.  Other  organizations  were  re- 
quired to  coordinate  Navy  procurement  policies  and  pro- 
cedures with  the  poHcies  and  procedures  of  other  Govern- 
ment agencies,  to  prevent  the  competition  for  contractors 
which  helped  to  demoralize  the  early  procurement  of 
World  War  I. 

24.  The  Navy  Department  had  made  a  fair  beginning 
towards  solving  these  many  problems  at  the  time  war  was 
declared.  The  declaration  of  war,  however,  at  the  same 
time  rendered  imperative  the  immediate  functioning  of 
all  of  the  agencies  necessary  to  handle  the  procurement 
problems,  and  also  made  the  problems  much  more  acute. 
Through  all  of  the  i)rocess  of  organization  for  wartime 
procurement,  the  contracts  had  to  be  turned  out,  and  in 
far  vaster  quantities  than  theretofore.  One  partial  solu- 
tion, of  course,  was  the  issuance  of  letters  of  intent  rather 
than  the  more  formal  contracts,  which  could  be  worked 
out  thereafter.  The  figures  which  I  have  cited  earlier  in- 
dicate the  extent  to  which  this  device  was  used  in  the 
period  under  consideration.  The  use  of  letters  of  intent, 
however,  merely  postponed  the  day  when  the  more  formal 
contract  was  to  be  written;  and  at  several  times  the 
backlog  of  letters  of  intent  became  peri-  [80]  lously  large, 
and  the  problem  of  pricing  still  remained  when  letters  of 
intent  were  used.  The  Department  did  issue  some  letters 
of  intent  under  which  prices  were  fixed,  but  as  a  general 
rule,  the  letters  of  intent  were  silent  as  to  prices,  with  the 
understanding  that  prices  would  be  set  later  in  the  defin- 
itive contract. 

25.  The  Navy  Department  was  struggling,  throughout 
the  year  and  one-half  jjrior  to  passage  of  the  renegotiation 
statute,  lo  obtain  personnel  to  get  out  the  specifications, 
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to  write  the  contracts,  and  to  aid  in  the  production,  of  the 
material  required.  Indeed,  we  have  not  today  completely 
solved  this  problem — we  still  have  need  of  experienced 
personnel  who  can  take  over  the  constantly  chang-ing  pro- 
curement problems. 

iii.  Uncertainties   as   to  costs 

26.  Added  to  the  absolute  lack  of  experience  as  to  the 
cost  of  many  items  and  the  difficulties  inherent  in  train- 
ing personnel  to  meet  new  problems  of  theretofore  un- 
rivalled magnitude,  were  the  many  uncertainties  as  to 
certain  costs — in  1941  and  1942  the  scarcity  of  materials 
and  of  manpower,  and  rising  prices  and  wages,  made 
particularly  difficult  the   forecasting  of  costs. 

27.  The  problem  of  material  shortages  became  acute 
in  early  1942.  The  predecessor  to  the  War  Production 
Board  had  been  established  to  administer  the  priorities 
authorized  by  the  '"Navy  Speed-Up  Act"  of  June  2S,  1940. 
The  Army  and  Navy  Munitions  Board  had  been  working 
with  the  War  Production  Board  and  its  predecessors  for 
the  one  and  three-quarter  years  prior  to  April,  1942,  in 
enforcing  a  system  of  priorities  in  metals  for  Govern- 
ment contracts.  In  the  first  half  of  1942  the  armed  serv- 
ices and  the  War  Production  Board  were  engaged  in 
working  out  a  system  of  control  much  stricter  than  that 
theretofore  in  [81]  effect — the  Production  Requirements 
Plan,  which  was  put  into  effect  on  July  1,  1942.  The 
application  of  all  of  the  priority  ratings  was  an  immensely 
complicated  job,  which  was  administered  in  the  Navy 
Department  by  the  Production  Branch  of  the  Office  of 
Procurement  and  Material.  In  addition  to  the  metals  cov- 
ered by  the  priority  schedules,  there  were  several  other 
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raw  materials  which  were  at  this  time  extremely  critical 
because  of  shipping  losses  and  other  factors. 

28.  At  this  same  time  also,  manpower  shortages  were 
beginning  to  be  felt  as  the  draft  was  stepped  up  enormous- 
ly, although  the  shortage  in  manpower  became  most 
critical  some  months  later. 

29.  The    armed    services    had    experienced    some    labor 
and  wage  troubles  at  the  plants  of  contractors.    The  most 
acute   cases   were,   of   course,   those   of   North   American 
Aviation,   Inc.,   which   was   taken  over   by  the   War   De- 
partment under  Executive  Order  No.  8773  dated  June  9, 
1941,  and  Federal  Shipbuilding  &  Dry  Dock  Co.,  which 
was  taken  over  by  the  Navy  Department  under  Executive 
Order   No.   8868,   dated  August  23,    1941.    Wages   were 
rising,  from  early  1941  onward.    In  mid-1941,  the  Navy 
took    the    initiative    in    having    the    nation's    shipbuilders 
enter  into  zone  agreements  with  respect  to  labor.    These 
agreements,  while  they  helped  to  insure  a  supply  of  labor, 
had  the  undoubted  effect  of  raising  labor  costs  at  most 
shipyards,  including  those  not  covered  by  the  agreements, 
which   tended   to   raise   wages    for   all   shipyard   workers. 
There  was  also  established  a  shipbuilding  stabilization  pro- 
gram  reimbursement  policy,  to  which  the  Navy  Depart- 
ment,   War    Department    and    Maritime    Commission   ad- 
hered; the  three  agencies  have  from  time  to  time  issued 
administrative    instructions    governing    reimbursement    to 
shipbuilders  of  specific  labor  costs.  Zone  agreements.  Zone 
agreements  somewhat  similar  to  those  in  the    [82]    ship- 
building  industry   were  likewise   established   for   the  con- 
struction and  building-trades  industries. 

30.   Wages  continued  to  rise  throughout  late   1941   and 
the  first  part  of  1942,  and  the  trend  was  not  effectively 
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checked  until  after  the  President's  "hold-the-line"  Execu- 
tive Order  9250  (promulgated  u]3on  passage  of  the 
Second  Emergency  Price  Control  Act  of  1942  on  October 
2,  1942)  which  empowered  the  President  to  establish  wage 
ceilings.  Overtime  charges  began  to  mount  in  late  1941. 
As  the  War  and  Navy  Departments  demanded  speeded-up 
production  and  extra  shifts,  they  promised  fixed-price  con- 
tractors, who  had  not  contemplated  substantial  overtime 
wages  at  the  time  their  contracts  were  let,  that  the  con- 
tract prices  would  be  adjusted  in  the  light  of  the  overtime 
payments. 

31.  Scarcity  of  materials  and  growing  scarcity  of  man- 
power made  for  higher  costs  to  contractors.  From  the 
very  inception  of  the  national  defense  program,  con- 
tractors were  fearful  of  price  rises  which  might  wipe  out 
not  only  their  profits  under  long-term  contracts,  but  also 
their  entire  companies.  They  were  therefore  insistent 
upon  protection  by  the  Government  against  such  price 
rises.  From  the  latter  part  of  1940  on,  escalator  clauses 
were  demanded  with  increasing  frequency  under  fixed- 
price  contracts.  In  1941  and  early  1942.  I  should  judge 
that  the  great  majority  in  dollar  amount  of  fixed-price 
contracts  provided  escalation  in  some  form  or  another. 
Many  contractors  faced  with  the  production  uncertainties 
which  I  have  outlined  above,  in  addition  to  price  increases, 
insisted  upon  cost-plus-a-fixed-fee  contracts  to  protect 
themselves. 

32.  Increases  in  production  and  in  efficiency  were  so 
swift  that  in  many  cases  the  increased  costs  which  had 
been  anticipated  and  were  to  be  covered  by  escalation 
1 83]  were  completely  swallowed  up  in  the  greater  than 
anticipated   profits   earned   by   contractors.     It   had   been, 
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and  still  is,  generally  impossible  to  forecast  accurately  the 
effects  upon  costs,  of  increased  volume  or  of  the  produc- 
tive efficiency  of  Navy  contractors.  In  addition  to  this 
fact  that  contingent  costs  (against  which  escalation  was 
provided)  were  offset  by  unanticipated  profits,  the  fixed 
price  under  any  contract  containing  an  escalator  clause 
invariably  also  contained  allowances  for  many  contingen- 
cies not  covered  by  escalation.  Escalator  clauses  did  not 
provide  complete  protection  against  fluctuation  in  costs; 
there  were  at  the  time  many  uncertainties  as  to  overhead 
costs  against  which  the  contractor  claimed  to  have  no 
protection  except  amounts  for  contingencies  included  in 
his  contract  price.  In  practice,  price  escalation  worked 
only  upwards,  although  the  escalator  clause  generally  did 
provide  for  revision  downwards  of  prices  based  on  direct 
labor  and  material  costs,  as  well  as  for  revision  upwards 
thereof.  The  cost-plus-a-fixed-fee  contract  was  virtually 
a  riskless  contract.  As  the  production  of  so  many  con- 
tractors increased  many  times  over,  the  return  in  profits 
under  fees  fixed  upon  the  volume  of  their  business  amount- 
ed to  vastly  more  on  their  capitalization  than  had  profits 
prior   to  the  emergency  and  war  periods. 

33.  Manufacturers  demanded  ])rotection  against  tlie 
uncertainties  facing  them ;  the  Navy  Department,  which 
had  no  means  of  forecasting  costs,  of  necessity  had  to 
provide  the  protection  in  its  contracts  in  order  to  obtain 
the  munitions.  In  general,  Navy  contractors  in  1941  and 
early  1942  were  including  in  their  fixed-price  or  estimated 
cost  (under  cost-plus-a-fixed-fee  contracts)  allowances  for 
almost  all  contingencies  which  could  conceivably  happen. 
Almost  never  did  more  than  a  portion  of  such  contingen- 
cies happen  with  respect  to  a  single  contractor.    In  addi- 
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tion.  pro-  [84]  duction  techniques  improved  so  much 
more  rapidly  than  expected  with  respect  to  a  great  many 
items  that  actual  costs  in  quantity  procurement  were  fai 
lower  than  those  which  might  reasonably  have  been 
expected. 

iv.  Navy    contracting   and    pricing   personnel 

34.  As  the  statistics  earlier  cited  make  clear,  most  of 
the  increased  procurement  from  mid-1940  to  April  1942 
(and  to  date)  has  been  accomplished  under  negotiated 
contracts.  A  very  substantial  proportion  of  these  contracts 
were  cost-plus-a-fixed-fee  contracts,  including  almost  all 
construction  contracts  and  plane  contracts;  all  facilities 
contracts  provided  for  reimbursement  of  costs  to  the  con- 
tractor. With  respect  to  the  fixed-price  negotiated  con- 
tracts, it  was  necessary  to  negotiate  prices  with  the  con- 
tractors on  the  basis  of  estimated  costs.  The  cost  of  per- 
formance was  to  the  extent  possible  based  upon  past 
experience,  but  past  costs  were  generally  stepped  up  by 
the  inclusion  of  allowances  covering  the  many  uncertain- 
ties facing  the  contractor.  The  contractor  would  not  un- 
dertake the  work  without  adequate  protection — and  the 
Navy  Department  had  no  valid  argument,  in  the  light  of 
the  uncertainties  as  to  costs  facing  the  contractor,  for  re- 
jecting allowances  for  the  protection  of  the  contractor. 
There  was  always  the  possibility,  of  course,  that  not  all 
of  the  contingencies  against  which  protection  was  being 
provided  in  the  price  would  occur,  but  no  one  in  the  Navy 
Department  or  anywhere  else  was  able  to  forecast  what 
contingencies  would  occur  and  what  ones  would  not.  Tt 
is  true  that  many  of  the  fixed-price  contracts  provided 
escalation  for  certain  costs,  but  the  inclusion  of  escalation 
was  necessary  in  such  cases  to  provide  the  further  cushion 
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without  which  the  contractor  would  not  undertake  to  risk 
the  hazards  inherent  in  a  fixed  price.   [85] 

35.  Prices  under  contracts  awarded  after  competitive 
bids  were  of  little  aid  in  determining  prices  for  similar 
items  under  negotiated  fixed-price  contracts.  Bidders  for 
Navy  contracts  submitted  bids  on  the  basis  of  comparative 
prices  and  of  what  they  anticipated  would  be  the  lowest 
price,  rather  than  on  any  very  close  analysis  of  costs.  In 
any  event,  the  quantities  specified  in  these  earlier  con- 
tracts and  the  conditions  under  which  they  were  let  did  not 
afford  any  precedent  for  pricing  in  the  later  period.  With 
the  advent  of  the  negotiated  contract,  more  and  more  of 
the  nation's  industrial  capacity  was  converted  to  Govern- 
ment work.  Competitive  forces  ceased  to  have  any  bearing 
upon  prices — in  i)ractical  effect,  all  contracts  let  were 
based  upon  crude  estimates  of  costs,  however  faulty  the 
early  estimates  might  be,  plus  an  additum  for  contingen- 
cies and  profit.  As  the  House  Naval  Affairs  Committee 
discovered,  prices  under  negotiated  contracts  were  gen- 
erally lower  than  prices  for  comparable  items  under  con- 
tracts let  to  the  lowest  bidder. 

36.  At  the  beginning  of  the  emergency  period  (June, 
1940),  the  outlook  of  the  lUireaus  relative  to  prices  was 
slanted  almost  entirely  towards  ])urchasing  on  the  com- 
petitive bid  basis.  The  Bureau  of  Supplies  and  Accounts 
continued  to  award  some  contracts  during  this  period  of 
early  1942  on  the  basis  of  competitive  bids.  Several  of  the 
Bureaus  had  personnel  \\ho  dealt  with  comparative  prices, 
based  on  past  experience;  such  personnel  sought  to  work 
out  prices  with  contractors.  The  Bureau  of  Supplies  and 
Accounts,  which  had  been  purchasing  standard  items  in 
quantity   for  years,   did  have   some  comparative  data  on 
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prices,  based  on  the  competitive  bid  awards.  But,  as  pro- 
curement vaulted  to  quantities  many  more  times  the 
quantities  purchased  before  the  war,  this  data  became  in- 
creasingly obsolete.  [86]  It  was  true  that  the  Stock, 
Schedule  and  Statistical  Sections  of  the  Bureau  kept 
records  of  past  purchases  and  that  such  records  would  be 
of  value  in  ascertaining  the  propriety  of  a  negotiated 
fixed-price.  The  other  Bureaus  had  only  a  handful  of 
personnel  engaged  in  drafting  of  contracts  and  pricing 
thereunder,  and  began  in  the  latter  part  of  1940  to  build 
up   their   contract  divisions. 

2)7.  The  new  contracting  personnel  necessary  to  handle 
the  increased  volume  of  procurement,  gradually  gained 
experience  with  pricing;  their  training  took  time.  At  the 
start  of  the  emergency  procurement,  there  was  on  hand 
inadequate  data  as  to  contractors'  costs,  and  consideration 
of  prices  offered  by  contractors  was  based  largely  on 
comparison  with  prices  paid  by  the  Navy  for  similar 
munitions  in  the  past,  usually  under  very  different  condi- 
tions. Past  experience  naturally  offered  little  guide  in  the 
determination  of  prices  to  be  paid  for  articles  which  had 
never  been  built  before,  as  we  discovered  in  the  cases  of 
destroyer-escorts  and  anti-aircraft  guns,  for  example. 

38.  As  of  April  28,  1942  the  Navy  Department  did 
not  have  any  working  organization  whose  primary  re- 
sponsibilities were  analysis  of  prices  and  advice  in  the 
negotiation  of  accurate  prices  which  when  compared  with 
costs  would  not  allow  undue  profits.  The  Cost  Analysis 
Section  and  the  Price  Adjustment  Board  had  just  been 
established  in  the  Office  of  Procurement  and  Material 
(itself  organized  on  January  30,  1942)  attached  to  the 
Secretary's  Office,  and  had  had  little  opportunity  to  ac- 
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complish  anything  in  the  way  of  recommending  price 
reductions.  There  was  no  agency — and  would  not  be  until 
July  or  August,  1942,  when  the  Price  Negotiation  Branch 
of  Supplies  and  Accounts  was  set  up — which  was  in  ne- 
gotiating a  \^7]  procurement  deal  solely  responsible  for 
checking  into  the  contractor's  probable  costs  and  for  seek- 
ing to  determine  whether  the  prices  submitted  should  be 
reduced.  A  lot  of  thought  had  gone  into  the  matter  of 
high  prices  and  excessive  profits,  and  we  were  slowly 
moving  toward  corrective  measures  which  proved  to  be 
effective.  It  is  true  that  before  the  war,  almost  half  in 
dollar  amount  of  negotiated  contracts  were  let  on  a  cost- 
plus-a-fixed-fee  basis,  or  on  a  cost  basis  in  the  case  of 
facilities,  and  a  substantial  portion  of  contracts  were  still 
being  made  to  the  lowest  bidder  after  solicitation  of  com- 
petitive bids.  Past  experience  was  of  little  assistance  in 
the  latter  case.  Most  of  the  large  profits  earned  by  Navy 
contractors  were  due  to  increased  volume  or  ability  of 
the  contractor,  making  a  new  article  with  which  he  was 
unfamiliar,  to  reduce  his  costs  promptly,  and  to  allowances 
for  contingencies  which  did  not  arise.  7"he  Navy  Depart- 
ment did  not  have  the  pricing  experience  at  this  time  to 
deal  adequately  with  these  factors.  Again  I  want  to  point 
out  quite  frankly  that  the  Department  was  primarily  in- 
terested in  getting  the  munitions  as  promptly  as  possible. 
In  the  haste  to  acquire  the  materiel  of  war,  it  had  also  to 
expand  and  develop  its  procurement  organization.  The 
Navy  Department  had  at  the  time  neither  the  knowledge 
nor  the  experienced  personnel  necessary  to  achieve  close 
pricing — and  indeed,  during  wartime,  it  may  be  doubted 
whether  anything  but  limited  success  in  negotiating  prices 
to  reflect  costs  be  achieved. 
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c.  Specific    Contract    Prices    During   This    Period    (July, 
1941-April,  1942) 

39.  Naturally,  as  contractors  gained  experience,  and  as 
the  Navy  became  better  able  to  analyze  costs,  it  has  [88] 
been  possible  to  negotiate  lower  prices  on  a  great  many 
items.  I  have  listed  some  of  the  factors  which  made  for 
high  prices  and  high  profits.  I  submit  some  actual  ex- 
amples of  prices  uder  contracts  let  during  this  period  and 
subsequent   reductions   of   these   prices. 

i.  Bureau  of  Ships 

40.  The  Bureau  of  Ships  was  responsible  in  1941  and 
1942  for  the  expenditure  of  a  larger  dollar  volume  of 
appropriations  than  was  any  other  Bureau  (although  the 
Bureau  of  Supplies  and  Accounts  in  the  months  prior  to 
passage  of  the  renegotiation  statute  was  writing  a  larger 
dollar  volume  of  contracts,  because  of  the  large  number 
of  contracts  such  Bureau  wrote  upon  requisition  from  the 
other  Bureaus).  The  value  of  ships  completed  and  con- 
verted under  Navy  contracts  rose  from  about  $142,146,- 
000  in  the  second  half  of  1940,  to  $720,494,000  in  the 
first  half  of  1942,  to  $3,590,509,000  in  the  first  half  of 
1944.  For  the  fiscal  year  1941  (July  1,  1940-June  30, 
1941),  expenditures  by  the  Bureau  of  Ships  totaled  $912,- 
000,000,  as  compared  with  $3,074,000,000  for  the  next 
fiscal  year,  and  $9,384,000,000  for  the  fiscal  year  1944 
(June,   1944,  estimated). 

41.  The  contracts  necessary  to  fulfill  the  11%  and  70% 
expansions  of  the  Navy  (authorized  by  the  Congress  in 
June  and  Jul}-,  1940)  were  largely  awarded  by  the  end 
of  the  first  quarter  of  1941.  In  general,  these  contracts, 
which  each  specified  the  delivery  of  a  number  of  combatant 


92  Magnesiiiui  Products,  Inc.,  etc.  vs. 

ships,  were  not  completed  until  the  latter  part  of  1942  and 
1943.  On  the  average,  the  following  lengths  of  time  are 
required  to  complete  the  several  combatant  ships : 

Battleships i2  to  35  months. 

Aircraft  carriers 17  to  21  months.     (The  escort  carriers 

require  about   11   months. 

[89] 

Cruisers -  22  to  25  months. 

Destroyers 7  to  13  months. 

Destroyer  Escorts 7  months. 

Submarines 1 1  months. 

42.  I  have  had  compiled  data  on  some  13  contracts 
executed  between  July  1940  and  February,  1941,  covering 
combatant  ships.  These  contracts,  all  of  which  w^re  made 
on  a  fixed-price  basis,  subject  to  adjustment  according  to 
changes  in  direct  labor  and  material  costs,  provided  a  total 
of  $750,097,400  (before  adjustment)  of  contract  prices. 
None  of  these  contracts  was  completed  until  late  1942  or 
1943.  They  were  completed  at  a  total  cost  to  the  contrac- 
tors of  $514,720,566.  The  total  profit  under  the  contracts, 
disregarding  adjustments  and  disregarding  renegotiation 
and  voluntary  refunds,  would  therefore  have  amounted  to 
$235,376,834,  or  45.7S'o  of  the  cost  of  performance.  The 
cost  of  performance  included  increases  in  labor  and 
material  prices  during  the  lives  of  the  contracts,  whereas 
the  contract  prices  as  above  stated  have  not  been  adjusted 
upward  in  accordance  with  escalator  adjustments  to  which 
the  contractors  would  have  been  entitled  under  their  con- 
tracts. Since  the  basic  month  for  escalator  purposes  was 
between  July,  1940  and  February,  1941,  and  the  expendi- 
tures were  incurred  from  one  to  two  years  later,  sharjj 
upward  adjustments  would  have  been  required  if  escala- 
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tion  had  been  computed — it  is  estimated  that  such  adjust- 
ments would  have  amounted  to  10  to  15%  of  the  cost  in 
the  case  of  destroyers,  and  15  to  20%  of  the  cost  in  the 
case  of  the  larger  vessels.  As  examples  of  the  discrep- 
ancies between  original  unit  contract  prices  and  unit  costs 
to  the  contractor  under  these  contracts,  I  cite  the  follow- 
ing:  [90] 

Difference 
Original  Average  as 

Number  Unit  Unit  Percentage 

of  Ships  Price  Cost  of  Costs 

Destroyer  Program 

1st  contract  6  $7,159,700  $5,445,225  31.5 

2nd  contract  6  6,813,200  4,560,074  49.5 

3rd  contract  8  5,379,000  4,705,896  14.3 

4th  contract  5  7,360,000  4,900,245  50.2 

5th  contract  17  6,813,000  4,425,605  53.9 

6th  contract  6  5,977,000  4,241,268  40.9 

7th  contract  4  5,579,000  4,620,142  20.8 

Carrier  Program 

1st    contract    2  43,662,000  26,625,000  64.0 

2nd   contract    1  42,725,000  26,500,000  70.6 

3rd    contract    3  46,125,000  26,600,000  73.4 

Cruiser  Program 
2  19,272,500  14,725,000  30.9 

Submarine   Program 

1st    contract    13  2,795,000  2,246,761  24.4 

2nd   contract    25  2,765,000  2,246,761  23.1 

At  the  time  of  the  award  of  the  above  contracts,  there 
was  an  informal  understanding  between  the  Bureau  of 
Ships  and  the  contractors  that  if  actual  costs  proved  to 
be  out  of  line  with  the  prices  fixed,  some  adjustments 
would  be  made.  In  practice,  since  none  of  these  contracts 
was  completed  until  after  the  passage  of  the  renegotiation 
statute,  all  were  renegotiated  under  the  statute. 
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43.  Both  the  destroyer-escort  program  and  the  landing- 
craft  program  were  launched  in  force  in  early  1942,  al- 
though the  great  majority  of  contracts  for  these  vessels 
were  not  executed  until  after  passage  of  the  renegotiation 
statute.  In  neither  case  had  the  contractors  or  the  Navy 
Department  had  any  ex])erience  |91]  with  building  these 
new  types  of  vessels,  and  original  costs  were  naturally 
high,  because  specifications  were  constantly  changing  on 
the  early  vessels.  No  contracts  for  destroyer-escorts  were 
made  prior  to  passage  of  the  renegotiation  statute.  Work 
had  been  begun,  however,  on  several  of  the  vessels,  and 
general  agreement  on  an  estimated  cost  of  $3,300,000  per 
vessel  was  reached  in  the  first  part  of  1942.  All  of  the 
contracts  for  these  ships  except  one  was  made  on  a  cost- 
plus-a-fixed-fee  basis,  and  the  resulting  actual  costs  of  the 
ships  indicate  the  difficulty  of  arriving  at  a  fair  estimate 
for  an  item  which  has  never  been  made  before.  Actual 
costs  under  eight  contracts  varied  from  $1,440,198  per 
vessel  to  $2,667,583  per  vessel  (the  next  highest  being 
$2,348,578).  The  total  fees  fixed  on  the  eight  contracts 
amounted  to  11.87%  of  the  actual  cost.  Under  the  single 
fixed-price  contract,  which  provided  a  unit  price  of  $3,- 
500,000,  actual  unit  costs  amounted  to  $1,809,644,  or  a 
profit  without  renegotiation  of  93.4%.  As  I  have  earlier 
indicated,  the  contractor  who  took  work  on  a  fixed-price 
basis  was  entitled  to  cushions  for  the  many  contingencies 
which  might  arise  and  wipe  out  his  profits.  There  was  a 
definite  agreement  with  respect  to  the  destroyer-escort 
contracts  that  as  costs  were  more  accurately  determined, 
prices  and  estimated  costs  would  be  adjusted  accordingly. 
The  Navy  Department  was  in  no  ])osition  to  insist  upon 
the  elimination  of  cushions  from  the  price  of  a  ship  which 
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had  never  before  been  built,  with  all  of  the  uncertainties 
as  to  costs  facing  the  contractor. 

44.  With  respect  to  propulsion  machinery,  I  shall  re- 
peat an  example  which  was  submitted  by  Secretary  Knox 
to  the  Congress  in  April,  1942.^  Secretary  Knox 
said:    [92] 

For  example,  one  of  our  suppliers  with  whom  we 
had  a  contract  for  200  destroyer  turbines  produced 
the  first  turbine  on  our  designs  at  a  cost  of  $2,559,- 
000,  which  was  very  substantially  above  what  that 
company's  engineers  had  estimated  the  cost  would  be. 
After  the  production  of  15  turbines,  through  econ- 
mies  of  operation  and  increased  efficiency,  this  cost 
was  reduced  to  $607,000  per  turbine.  It  is  now  esti- 
mated by  the  company  that  it  will  not  be  until  after 
completion  of  the  seventy-second  turbine  that  the 
cost  will  drop  to  the  figure  estimated  in  quoting  to 
the  Navy  the  contract  price  of  $300,000  per  turbine. 
This  latter  cost  the  company  believes  will  be  stable. 

ii.  Bureau  of  Ordnance 

45.  During  this  period  in  question,  a  very  large  amount 
of  ordnance  items  were  procured  under  contracts  made 
by  the  Bureau  of  Supplies  and  Accounts.  Expenditures 
by  the  Bureau  of  Ordnance  increased  from  $377,000,000 
for  the  fiscal  year  1941,  to  $1,915,000,000  for  the  next 
fiscal  year  and  $3,634,000,000  for  the  fiscal  year  1944. 

46.  Typical  of  the  increases  in  volume  of  ordnance 
procurement  is  the  jump  in  production  under  Navy  con- 


^Hearings  before  the  House  Naval  Affairs  Committee  on  H.  R. 
6790,  77th  Cong.,  2d  Sess.,  April  16,  1942,  page  2922. 
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tracts  of  one  antiaircraft  gun  from  approximately  1,000 
in  the  last  half  of  1941  to  about  10,500  in  the  first  half 
of  1942;  another  gun  jumped  from  300  to  1,000  over  the 
same  two  periods  (top  ])roduction  of  this  item  was  reached 
in  the  second  half  of  1943  with  3,800  production).  Pro- 
duction of  Navy  ammunition  multiplied  many  times  over 
in  1942. 

47.  The  progressive  reductions  in  prices  of  two  types  of 
antiaircraft  guns  which  had  not  prior  to  the  present 
emergency  been  manufactured  in  this  country  is  most 
striking.  These  guns  have  been  manufactured  [93]  for 
the  most  part  by  former  automobile  manufacturers,  who 
had  previously  had  no  prior  experience  in  their  produc- 
tion. The  Oerlikon  gun  (20  mm.)  with  one  type  of  mount 
was  manufactured  under  one  contract  made  September 
9,  1941  for  a  price  of  $7,531.42  per  gun;  under  a  contract 
dated  January  20,  1943  with  another  manufacturer,  its 
price  had  been  reduced  to  $4,519.97,  with  a  still  different 
type  of  mount,  a  contract  for  the  Oerlikon  guns  dated 
September  22,  1942  specified  a  unit  price  of  $6,330;  the 
later  contract  with  the  same  manufacturer  dated  May  5, 
1944  had  brought  the  price  down  to  $3,666.  This  same 
type  of  gun  was  made  without  mounts  under  a  contract 
dated  June  8,  1942,  fixing  a  unit  price  of  $4,958.50;  the 
present  contract  with  the  same  manufacturer  dated  May 
5,  1944  specifies  unit  prices  ranging  from  $2,133  down 
to  $1,708  as  production  increases. 

48.  The  Bofors  gun  (40  mm.)  prices  show  equally 
astonishing  decreases.  The  original  contract  dated  Janu- 
ary 7,  1942  specified  a  unit  price  of  $4,288  ( without 
mounts )  ;  the  later  contract  with  this  manufacturer  dated 
November  11,  1943  brought  the  price  down  to  $2,510. 
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49.  Prices  of  20  mm.  and  40  mm.  projectiles  have 
come  down  to  about  50%  of  the  original  prices.  These 
items  are  items  as  to  which  the  changes  in  specifications 
have  not  presented  the  problem  present  with  respect  to 
many  naval  munitions.  Quantities  produced  under  Navy 
contracts  have  multiplied  many  times  over  during  the 
past  three  years,  and  the  price  reductions  may  be  at- 
tributed in  large  part  to  increases  in  volume.  Production 
of  the  20  mm.  shells  was  begun  in  June,  1941  under  eight 
contracts  specifying  unit  prices  which  varied  between 
21.5^  and  25.2S(t  per  shell;  the  most  recent  contracts  in 
January  and  May  of  1944  specify  prices  from  11.2^  to 
14.46^  per  shell.  Simi-  [94]  larly,  production  of  40  mm. 
pro-jectiles  began  in  June  and  July,  1941  under  eight  con- 
tracts with  prices  ranging  from  64^  to  84(('  per  unit;  the 
latest  contracts,  executed  in  August  and  November,  1943 
and  September,  1944,  provide  payment  of  between  43(f 
and  50(2^  per  shell. 

50.  Prices  of  other  ordnance  items  have  indicated  how 
difficult  it  is  to  arrive  at  a  price  under  the  original  con- 
tracts. One  model  of  gunsight  has  dropped  from  $2,638.29 
to  $1,571.19.  A  case  for  depth  charges  which  originally 
cost  the  Government  $15.07  was  later  reduced  to  $10.31. 
Three-inch  gun-barrel  forgings  were  priced  at  $1,580 
under  the  original  contract  of  May  5,  1941 ;  under  the 
contract  dated  November  21,  1942,  the  price  had  gone 
down  to  $1,000. 

iii.   Bureau  of   Supplies   and  Accounts 

51.  This  Bureau  purchases  all  of  the  standard  sup- 
plies, hardware,  clothing,  subsistence  items,  and  the  like. 
The   Bureau  both  prepares   the   specifications   and  writes 
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the  contracts  for  most  standard  supply  items — hand  tools, 
repair  materials,  furniture,  stock  items  and  the  like.  In 
1941  and  1942  the  Bureau  of  Supplies  and  Accounts  also 
wrote  a  great  many  contracts  for  the  other  Bureaus,  which 
drew  up  the  specifications  for  the  items  to  be  procured, 
negotiated  the  price,  and  then  sent  a  ''requisition"  cover- 
ing the  procurement  to  the  Bureau  of  Supplies  and  Ac- 
counts to  be  written  up  in  contract  form. 

52.  Total  expeudituves  of  the  Bureau  (for  items  as  to 
which  it  both  prepared  the  specifications  and  wrote  the 
contracts)  increased  from  $563,000,000  in  fiscal  1941  to 
$1,409,000,000  in  fiscal  1942  and  to  $6,127,000,000  in 
fiscal  1944.  These  figures  include  expenditure  of  very 
substantial  amounts  for  pay,  subsistence  and  transporta- 
tion of  naval  personnel.  A  very  large  [95]  proportion 
in  dollar  amount  of  the  Bureau's  total  procurement  con- 
sists of  petroleum  products. 

53.  The  prices  under  Navy  contracts  of  most  of  the 
subsistence  items  and  clothing  items  are  so  closely  related 
to  material  costs  that  volume  procurement  does  not  have 
any  appreciable  effect  upon  the  prices.  I  do  not  therefore 
present  any  examples  of  purchases  of  either  subsistence 
or  clothing  items. 

54.  I  shall  cite  several  examples  of  reductions  in  the 
prices  of  some  standard  stock  items  largely  as  a  result 
of  purchasing  in  large  quantities.  Thus,  twist  drills  are 
purchased  under  contracts  for  hundreds  of  thousands  of 
dollars;  the  unit  prices  for  these  drills  in  diflferent  sizes 
and  specifications  vary  from  8  or  10^'  to  several  dollars. 
Prices  under  a  1944  contract  with  one  manufacturer  for 
assorted  lots  of  drills  were  22^/2%  less  than  prices  under 
a   1942  contract  wit|i   the  same  manufacturer.    Another 
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item  of  hand  tools — hand  taps — are  purchased  in  a  very 
wide  variety  of  sizes  and  prices.  Prices  under  a  1944 
contract  for  hand  taps  show  a  decrease  of  20%  under 
the  prices  specified  in  a  1942  contract  with  the  same 
manufacturer. 

55.  Comparison  of  prices  for  sisal  rope  of  a  certain 
specification  under  two  contracts  with  the  same  manu- 
facturer shows  the  following  unit  prices: 

Price  per  pound 
1942  con-    1944  con- 
Size  of  rope  tract       tract 

V^" - $0,195  $0.1835 

\y&" - 19  .1763 

\y2" _ 1825  .1619 

4^/' „ „ _ 175  .1547 

8'' „ 175  .1547 

The  differences  per  pound  are  in  cents  and  fractions  of 
cents;  but  as  the  contracts  involve  several  [96]  hundreds 
of  thousands  of  pounds  of  rope,  these  differences  become 
quite  large  in  total. 

56.  The  diff'erence  is  even  more  substantial  in  the  case 
of  steel  cable.  One  of  the  early  contracts,  made  in  1941, 
specified  a  price  for  certain  %''  steel  tow  cable  of  $0,051 
per  foot;  the  contract  for  the  same  type  of  cable  with  the 
same  manufacturer  in  1944  provided  a  price  of  $0,037  per 
foot — a  decrease  of  $0,014  per  foot,  or  28%.  The  later 
contract  required  delivery  of  30,000,000  feet  of  cable,  so 
that  the  total  decrease  from  the  original  price  amounted 
to  $580,000. 

57.  Paint  brushes  under  two  contracts  about  10  months 
apart    (both    executed    in    1944)    with    the    same    manu- 
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facturer  decreased  from  $2.95  to  $2.61  for  one  size,  from 
$2.67  to  $2.34  for  another:  again,  the  difference  is  sub- 
stantial under  a  contract  for  105,578  brushes. 

58.  Perhaps  a  comparison  of  prices  of  nuts  and  bolts 
under  a  1943  contract  and  a  1944  contract  will  bring 
home  as  cogently  as  any  other  comparison  the  difficulty  of 
close  pricing  on  small  standard  items.  Under  the  earlier 
contract,  the  price  for  one  ^''  by  5"  bolt  and  nut  was 
$2.86  per  hundred,  while  the  price  under  the  later  con- 
tract was  $2.12  per  hundred;  the  prices  for  a  ^''  by  6" 
bolt  and  nut  were  $7.51  per  hundred  as  compared  with 
$5.30  per  hundred.  Even  more  striking  is  the  difference 
between  the  prices  for  a  1"  by  5''  bolt  and  nut — $14.90 
per  hundred  under  the  first  contract,  and  $10.10  under 
the  second. 

iv.   Bureau  of  Aeronautics 

59.  All  contracts  for  aircraft  and  aircraft  components 
during  1941  and  1942  were  drafted  and  executed  by  the 
Bureau  of  Supplies  and  Accounts,  although  prices  and 
terms  under  these  contracts  were  negotiated  by  the  Bur- 
eau of  Aeronautics.  Expenditure  of  appro-  [97]  priations 
for  which  the  Bureau  of  Aeronautics  was  responsible  in- 
creased from  $194,000,000  in  hscal  1941  to  $1,052,000,000 
in  the  next  fiscal  year,  and  $4,696,000,000  in  fiscal  1944. 
Total  aircraft  accepted  (reflecting  earlier  contracts  made) 
increased  122%  from  the  first  half  of  1941  to  the  second 
half  of  1941 ;  acceptances  in  the  first  half  of  1942  were 
210%  of  acceptances  in  the  preceding  six  months;  and  the 
second  half  of  1942  saw  acceptances  more  than  200%  of 
those  for  the  first  half  of  that  vear. 
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60.  The  contracts  for  airframes  during  this  period 
were,  with  one  exception,  all  cost-plus-a-fixed-fee  con- 
tracts. They  were  invariably  long-term  contracts,  in  gen- 
eral extending  over  18  months  or  more.  The  airframe 
manufacturers  required  cost-plus-a-fixed-fee  contracts  at 
this  time,  for  their  margin  of  capital  in  relation  to  total 
business  was  so  small  that  they  could  not  afford  to  incur 
any  risks.  For  example,  the  Grumman  Company  had  a 
capital  of  $5,000,000,  yet  its  contracts  with  the  Navy  ap- 
proximated half  a  billion  dollars. 

61.  In  the  contracts  for  both  airframes  and  engines, 
innumerable  changes  in  specifications  are  made  during 
the  life  of  the  contract. 

62.  One  cost-plus-a-fixed-fee  contract  for  torpedo  bomb- 
er frames  was  let  on  March  23,  1942,  at  an  estimated 
unit  cost  (plus  fee)  per  plane  of  $101,863.  This  same  con- 
tract was  later  converted  into  a  fixed-price  contract  pro- 
viding for  incentive  payments  as  reductions  were  made  be- 
low specified  costs,  and  as  of  September  30,  1944,  the  unit 
redetermined  price  was  $58,050.  A  cost-plus-a-fixed-fee 
contract  for  scout  bomber  frames  was  made  on  February 
2.  1942,  at  an  estimated  unit  cost  (plus  fee)  of  $34,019 
per  plane;  the  present  contract  for  the  same  frames  is  on 
the  basis  of  $30,160  estimated  unit  cost.  Finally,  a 
con-  [98]  tract  made  May  2Z,  1942,  on  a  cost-plus-a-fixed- 
fee  basis  provides  an  estimated  unit  cost  of  $63,985  for 
fighter  frames;  the  most  recent  contract  for  these  frames 
(fixed-price  adjusted  contract)  calls  for  a  unit  price  of 
$39,000. 

63.  Similar  decreases  are  evident  in  the  procurement  of 
engines  and  propellers.  Prices  under  1941  and  1942  con- 
tracts for  three  different  types  of  engines  and  two  types 
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of  propellers,  and  prices  under  more  recent  contracts  for 
the  same  articles  may  be  compared  as  follows: 

Old  Contract  Latest  Contract 

Date        No.  Unit  Price     Date         No.  Unit  Price 

1st    Type  Engine 9/10/41  204  $14,500  12/29/43  439  $11,200 

2nd   Type  Engine 7/29/41  2,293  13,151  12/29/43  400  11,051 

3rd   Type  Engine 7/14/41  80  6,522  12/29/43  1,400  5,848 

1st    Type  Propeller 4/  4/42  259  1,081  12/23/43  583  878 

2nd  Type  Propeller 3/30/42  248  2,266  12/29/43  3,375  1,880 

64.  The  procurement  of  aircraft  components  likewise 
shows  striking  reductions  in  contract  prices  as  the  items 
are  produced  in  greater  quantities  and  as  mechanical  prob- 
lems are  surmounted.  The  following  table  shows  the 
reductions  in  prices  which  have  been  effected  for  some 
items : 

Old  Contract  Latest  Contract 

Date         Unit  Price  Date         Unit  Price 

Motor    Alternator    4/27/42  $280.00  5/15/44  $173.00 

Starter— 1st    type    3/  1/42  370.00  3/  4/43  333.00 

Starter— 2nd  type  2/  2/42  355.00  12/  2/43  290.00 

Generator    9/11/41  343.00  7/11/44  229.00 

Navigational    Watch    5/28/41  30.25  3/23/44  28.45 

Oil    Pressure    Gauge 10/16/41  2.35  11/10/43  1.95 

Compass     8/22/40  43.50  4/13/44  35.72 

V.   Bureau  of   Yards  and  Docks 

65.  The  expenditures  of  the  Bureau  of  Yards  and 
Docks  increased  from  $412,000,000  in  the  fiscal  year  [99 J 
1941  to  $1,076,000,000  in  the  fiscal  year  1942,  and  $2,- 
265,000,000  in  fiscal  1943.  The  Bureau's  work  reached 
its  peak  in  the  second  half  of  1942,  when  some  $1,768,- 
625,000  uf  work  was  reported  completed  on  projects  under 
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the  supervision  of  the  Bureau  of  Yards  and  Docks.  The 
great  bulk  of  this  work  was  done  under  contracts  which 
had  been  made  prior  to  passage  of  the  renegotiation  stat- 
ute— indeed,  many  of  them  were  made  in  1939,  1940  and 

1941,  when  some  of  the  large  contracts  for  base  projects 
and  advance  bases  had  been  let.  The  Bureau  of  Yards  and 
Docks  supervises  construction  of  industrial  facilities  under 
the  facilities  contracts  made  by  the  other  Bureaus. 

66.  The  peak  in  the  making  of  construction  contracts 
and  the  peak  of  construction  thereunder  was  reached  in 

1942.  Commitments  for  all  types  of  facilities  (industrial 
and  non-industrial)  for  the  first  half  of  1942  totaled  $2,- 
742,100,000,  for  the  second  half  of  1942,  $1,420,400,000; 
expenditures  for  work  completed  in  these  two  six-months' 
periods  were  $1,275,000,000  and  $2,190,000,000,  respec- 
tively. The  bulk  of  facilities  contracts  executed  in  the  last 
six  months  of  1941  and  the  first  four  months  of  1942 
extended  beyond  the  date  of  passage  of  the  renegotiation 
statute  on  April  28,  1942. 

67.  It  has  been  estimated  that  roughly  80%  in  dollar 
volume  of  construction  contracts  and  extensions  thereof 
made  by  the  Bureau  of  Yards  and  Docks  in  fiscal  1942 
required  over  8  months  to  perform.  Most  of  the  very 
large  construction  contracts  for  construction  of  new  bases 
extend  over  more  than  12  months.  It  is  of  course  impos- 
sible to  compare  costs  or  prices  of  dififerent  construction 
jobs,  although  prices  of  construction  materials  may  be 
compared. 

68.  As  to  items  procured  by  the  Bureau  of  Yards  and 
Docks,  I  shall  cite  as  examples  two  items — pon-  [TOO] 
toons  and  floating  dr)'  docks.  The  pontoon  program  was 
started  near  the  end  of   1941   with  an  order  for  a  few 
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thousand  pontoons ;  the  number  contracted  for  muUipHed 
over  six  times  in  1942,  and  increased  in  1943  far  beyond 
what  anyone  had  anticipated.  The  Bureau  procures  two 
major  types  of  pontoons,  one  of  which  is  procured  in 
numbers  about  9  times  as  large  as  the  other  type.  Prices 
have  come  down  as  follows : 

2nd  type 
(procured  in 
the  larger 
1st  type         quantities) 

1941  (includes    development   costs) $400  $660 

1942  - _ - 335  370 

Late  1942  _...  250 

1944   - 270  200 

Construction  of  floating  dry  docks  began  in  1941.  These 
were  an  entirely  new  item,  and  extensive  changes  in  speci- 
fications and  designs  were  made  during  the  life  of  the 
early  contracts.  All  of  these  contracts  extended  beyond 
April  28,   1942. 

11.     ACTION  BY  THE  NAVY  DEPARTMENT 
WITH  RESPECT  TO  EXCESSIVE  PROFITS 

69.  The  Navy  Department  in  1941  and  the  early  part 
of  1942  had  only  begun  to  build  up  machinery  for  the 
purpose  of  ascertaining  and  recapturing  excessive  profits 
under  its  contracts.  I  have  pointed  out  the  enormous  in- 
crease in  the  number  of  contracts  and  in  the  volume  of 
Navy  procurement  during  this  period,  and  the  impossibil- 
ity of  acquiring  experienced  personnel  forthwith,  to  ne- 
gotiate the  best  possible  prices  for  the  Government.  Dur- 
ing the  period  in  question  [101]  (the  latter  part  of  1941 
and  the  first  four  months  of  1942),  the  Navy  Department 
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discovered  that  some  of  its  contractors  were  earning"  very 
large  profits.  We  endeavored  to  correct  the  situations 
which  came  to  our  attention.  It  proved  impossible  then  to 
achieve  close  initial  pricing-  under  most  Navy  contracts. 
After  our  experience  of  the  last  several  years  I  am  con- 
vinced that  it  will  always  be  impossible  in  wartime  to 
arrive  at  close  prices  for  munitions,  when  the  Govern- 
ment is  uncertain  as  to  the  types  of  quantities  of  muni- 
tions which  are  needed  (and  the  exigencies  of  war  are 
such  that  we  are  almost  never  certain  as  to  types  and 
quantities). 

a.   1941   Investigations 

70.  In  the  first  half  of  1941,  both  the  House  Naval 
Afifairs  Investigating  Committee  and  the  Truman  Com- 
mittee sent  out  questionnaires  relative  to  profits  to  manu- 
facturers and  shipbuilders  holding  Navy  contracts.  The 
Truman  Committee  in  June  1941,  conducted  hearings  upon 
costs  and  profits  under  ship  contracts  and  contracts  for 
ship  repair  and  alteration.  These  investigations  brought 
out  the  fact  that  very  large  profits  were  being  enjoyed 
by  some  contractors ;  the  Truman  Committee  was  par- 
ticularly concerned  wnth  profits  under  ship  repair  and 
alteration  contracts.  Before  these  Committees  had  pub- 
lished any  reports,  however,  the  Navy  Department  made 
efforts  to  correct  some  of  the  contract  prices,  particularly 
under  the  ship-repair  contracts.  The  first  step  was  to  make 
sure  that  the  Bureau  of  Internal  Revenue  would  treat  a 
voluntary  refund  by  a  contractor  as  a  reduction  in  his 
contract  price  and  in  his  taxable  income;  in  response  to 
inquiries  by  the  Navy  Department,  the  Treasury  Depart- 
ment in  September  1941  indicated  that  for  tax  purposes 
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it  would  so  regard  such  a  refund,  provided  the  original 
contract  was  modified  in  writing  to  indicate  [102]  the 
reduced  price.  Thereafter  the  Treasury  further  indicated 
that  a  refund  made  after  completion  of  performance  of 
the  contract  would  likewise  be  regarded  for  tax  purposes 
as  a  reduction  of  gross  income. 

71.  Mr.  Forrestal  (then  Under  Secretary)  and  Rear 
Admiral  Samuel  M.  Robinson  (then  Chief  of  the  Bureau 
of  Ships)  in  September  of  1941  requested  the  Compen- 
sation Board  to  investigate  the  cost  records  of  contractors 
who  were  to  complete  ships  under  Navy  contracts  in  1941 
and  the  first  six  months  of  1942,  and  to  determine  what 
the  prabable  profits  in  the  construction  of  those  ships 
would  be.  The  Compensation  Board  was  an  administrative 
agency  which  had  been  set  up  by  the  Secretary  of  the 
Navy  in  the  first  World  War  to  review  costs  under  cost- 
plus  contracts,  and  to  advise  the  Secretary  generally  on 
amounts  claimed  by  contractors  under  Navy  contracts. 
Its  functions  in  revievi^ing  costs  under  contracts  had  been 
taken  over  largely  in  late  1941  by  the  Cost  Inspection 
Service  of  the  Bureau  of  Supplies  and  Accounts  (the  Co^t 
Inspection  Service  was  given  complete  responsibility  to 
inspect  costs  under  cost-plus-a-fixed-fee  contracts,  except 
those  made  by  the  Bureau  of  Yards  and  Docks,  by  a  di- 
rective of  the  Secretary  dated  February  9,  1942).  The 
Compensation  Board  planned  to  have  its  accounting 
branch,  the  Cost  Inspection  Board,  go  over  the  cost  rec- 
ords of  contractors  under  outstanding  vessel  contracts  and 
attempt  to  estimate  what  the  i)rofits  would  be  under  such 
contracts.  It  was  anticipated  that  in  cases  where  the  profits 
appeared  to  be  excessive,  the  Bureau  of  Ships,  acting  in 
conjunction    with    the    Compensation    Board,    would    en- 
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deavor  to  persuade  the  contractors  voluntarily  to  reduce 
prices.  The  Bureau  of  Ships  had  estimated  that  by  limit- 
ing the  investigation  to  contracts  for  vessels  to  be 
de-  [103]  livered  prior  to  July  1,  1942,  performance  would 
be  close  enough  to  completion  so  that  a  fairly  accurate  es- 
timate of  anticipated  profits  could  be  made.  Both  the 
Compensation  Board  and  contracting  representatives  of 
the  Bureau  of  Ships  felt  that  it  would  be  wise  to  persuade 
contractors  in  advance  to  modify  their  contracts  to  allow 
readjustment  in  prices  to  eliminate  excessive  profits,  if 
possible — a   forerunner  of  the  renegotiation  clause. 

72.  The  Compensation  Board  was  unable  to  carry  this 
project  to  completion.  It  did  begin  investigation  of  costs 
under  the  ship  contracts,  but  the  outbreak  of  war  and  the 
transfer  of  the  bulk  of  its  cost  inspection  activities  to  the 
Bureau  of  Supplies  and  Accounts  cut  short  the  study  of 
excessive  profits  of  naval  shipbuilders.  The  Bureau  of 
Ships,  aided  by  the  Cost  Inspection  Division  of  the  Bur- 
eau of  Supplies  and  Accounts,  late  in  1941  began  to  carry 
forward  certain  of  the  work  projected  by  the  Compensa- 
tion Board,  in  that  it  commenced  negotiations  with  a 
number  of  shipyards  under  the  ship  repair  and  alteration 
contracts  for  revision  of  the  contract  billing  rates. 

73.  At  this  same  time,  the  House  Naval  Affairs  Com- 
mittee, acting  as  a  Special  Committee  to  investigate  the 
national  defense  program,  pursuant  to  House  Resolution 
162,  approved  April  2,  1941,  was  undertaking  its  study 
of  excessive  profits  under  Navy  contracts.  The  Naval 
Affairs  Committee  had  in  April,  May  and  June,  1941 
obtained  a  list  of  all  contractors  with  the  Navy  Depart- 
ment, and  it  sent  out  to  these  contractors  a  general  ques- 
tionnaire, which  required  the  submission  of  extensive  and 
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explicit  information  on  costs  of  performance  of  Navy 
contracts  and  profits  thereunder.  As  responses  were  re- 
ceived from  the  contractors,  supplemental  questionnaires 
drawn  to  [104]  elicit  information  as  to  a  particular  in- 
dustry, were  issued  to  contractors  in  different  industries. 
The  Committee  stated  that  it  had  in  the  second  and  third 
quarters  of  1941  sent  questionnaires  to  6,899  contractors 
holding  16,463  contracts.  The  questionnaires,  which  re- 
quired a  considerable  amount  of  effort  to  fill  out,  aroused 
a  good  deal  of  protest,  and  also  increased  interest  in  ex- 
cessive profits  on  the  part  of  both  the  contractors  and  the 
Navy  Department.  (These  questionnaires  and  the  re- 
sponses thereto  are  summarized  in  the  Committee's  report 
issued  January  22,  1942,  H.  Rept.  No.  1634,  77th  Cong., 
2d  Sess.) 

74.  By  October  of  1941  Representative  Vinson,  Chair- 
man of  the  House  Naval  Affairs  Committee,  felt  that 
the  Committee  had '  acquired  sufiicient  data  on  profits  of 
Navy  contractors  to  indicate  the  need  for  corrective  legis- 
lation. While  he  indicated  to  the  Navy  Department  that 
the  questionnaires  returned  to  the  Committee  showed  that 
most  of  its  contractors  were  realizing  only  a  fair  profit, 
he  stated  further  that  profits  under  certain  contracts  rep- 
resented an  "unconscionable  percentage"  of  the  contract 
price.  Therefore,  on  October  7,  1941,  he  introduced  H.  R. 
5787  (87  Cong.  Rec.  7713)  to  provide  for  the  recapture 
of  all  profits  under  Government  contracts  in  excess  of  7% 
of  the  cost  of  performance  thereof.  At  about  this  same 
time,  another  bill  (H.  R.  5739)  was  introduced  imposing 
a  fiat  percentage  limitation  of  profits  under  war  contracts 
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— in  this  bill  8%  of  the  contract  cost.  The  Navy  Depart- 
ment was  opposed  at  this  time  and  later  to  the  revival 
of  any  percentage  limitation  of  profits,  such  as  that  con- 
tained in  the  Vinson-Trammell  Act.  It  has  had  the  ex- 
perience under  the  Vinson-Trammell  Act  with  such  a  type 
of  profit  limitation,  and  the  officials  responsible  for  pro- 
curement in  the  Department  were  confident  that  any 
reen-  [105]  actment  of  such  a  limitation  would  impede 
the  procurement  programs. 

75.  Some  consideration  was  given  within  the  Depart- 
ment in  the  last  several  months  of  1941  to  the  best  method 
of  limiting  profits  by  administrative  action.  The  only 
concrete  results  of  this  consideration  were  the  readjust- 
ments effected  by  the  Bureau  of  Ships  in  payments  under 
the  ship  repair  and  alteration  contracts.  These  contracts 
were  in  effect  requirement  contracts — i.e.,  the  contractor 
agreed  to  perform,  for  compensation  based  upon  reim- 
bursement of  cost  of  materials  and  a  fixed  price  per  man- 
hour  of  work,  all  orders  for  ship  repair  or  alteration  work 
which  might  be  placed  with  him  by  the  Navy  Department. 
Around  the  1st  of  December  1941,  the  Bureau  of  Ships 
began  to  seek  voluntary  reductions  in  rates  from  the 
shipyards.  Between  December  1,  1941,  and  April  1,  1942, 
the  Bureau  in  effect  renegotiated  27  ship  repair  and  al- 
teration contracts,  representing  a  very  substantial  portion 
of  the  outstanding  number  of  such  contracts.  At  hearings 
before  the  Senate  Naval  Affairs  Committee  on  profit 
limitations  late  in  January  and  early  in  February  of  1942, 
Captain  Claud  A.  Jones  (Assistant  Chief  of  the  Bureau 
of  Ships)  indicated  that  the  Navy  had  recovered  about 
$2,000,000  in  profits  by  renegotiation  of  the  ship  repair 
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and  alteration  contract^^."  This  figure  does  not,  of  course, 
indicate  the  savings  which  would  accrue  in  the  future  by 
reason  of  the  renegotiation  of  such  contracts. 

76.  The  work  of  renegotiating  the  prices  under  these 
contracts  was  spurred  by  publication  on  January  15,  1942, 
of  the  Truman  Committee's  report,  which  covered  among 
other  things  profits  under  Navy  contracts  for  shipbuilding 
and  ship  repair  and  alteration.  On  [106]  January  22, 
1942,  the  House  Naval  Affairs  Investigating  Committee 
issued  its  first  report  on  the  defense  program,  which  dealt 
extensively  (409  pages  including  appendices)  with  the 
matter  of  profits  under  Navy  contracts.^  While  the  Com- 
mittee noted  that  average  profits  under  the  contracts  let 
by  the  several  Navy  Bureaus  were  not  too  much  out  of 
line,  it  did  indicate  some  examples  of  extremely  high 
profits.  These  profits  were  unduly  high  despite  the  excess 
profits  tax.  The  whole  report  dealt  with  profits  in  terms 
of  percentages  of  the  contract  price.  It  pointed  out  that 
the  percentage  of  profits  on  sales  was  greater  under  un- 
completed contracts  than  under  completed  contracts,  and 
"that  as  the  defense  program  progresses,  the  profits  to  the 
contractors  are  increasing  and  will  tend  to  increase  unless 
steps  are  taken  to  halt  the  trend."  Much  emphasis  was 
placed  upon  this  report  by  the  Navy  officers  responsible 
for  procurement.  It  also  received  very  wide  publicity  at 
the  time,  the  newspapers  were  full  of  editorials  about  the 
prevention  of  war  profiteering,  and  the  procurement  offi- 
cials of  the  Navy  Department  spent  a  considerable  amount 
of  time  over  the  next  several  months  in  seeking  to  devise 


-Hearings  before  the  Senate  Naval  Affairs  Committee  on  H.  R, 
6355.  S.  2027,  77th  Cong.,  2nd  Sess.,  Page  7. 

•'House  Report  1634,  77th  Cong.,  2nd  Sess. 


North  American  Aviatioji,  Inc.,  etc.,  et  al.        Ill 

some   more   effective   means   of   administratively   limiting 
profits  under  Navy  contracts. 

b.  Study  and  Suggested  Solutions  within  the  Navy  De- 
partment,   February- April,    1942 

77.  From  the  end  of  January,  1942  on,  the  efforts  of 
Navy  procurement  officials  to  find  some  solution  to  the 
problem  of  policing  of  costs  and  profits  were  redoubled. 
While  no  formal  organization  had  been  set  up  to  deal  with 
the  matter,  several  groups  were  devoting  most  of  their 
time  to  an  investigation  of  ways  and  [107]  means  for 
limiting  profits.  The  procurement  personnel  of  the  several 
Bureaus  worked  closely  with  the  investigating  personnel  of 
the  House  Naval  Affairs  Committee,  and  were  instru- 
mental in  suggesting  to  the  committee  most  of  the  con- 
tractors whose  profits  were  so  large  as  to  merit  further 
investigation.  The  Department  was  during  this  same 
period  attempting  to  work  out  a  sound  organization  to 
handle  the  entire  procurement  problem,  let  alone  the  mat- 
ter of  war  profits.  It  was  on  January  30,  1942,  that  the 
efforts  towards  coordinating  the  divergent  procurement 
activities  of  the  several  Bureaus  culminated  in  the  estab- 
lishment of  the  Office  of  Procurement  and  Material  in 
the  Secretary's  Office. 

7^.  At  the  Under  Secretary's  request  I  devoted  a  large 
part  of  my  efforts  during  the  months  of  February,  March, 
and  April,  1942  to  working  out  some  means  of  curbing 
profits  under  our  contracts  which  would  not  interfere  with 
the  more  important  objective  of  obtaining  the  munitions 
and  supplies  required  by  the  Fleet.  I  spent  a  great  deal 
of  time  during  this  period  in  discussing  this  problem  with 
representatives  of  the  Procurement  Branch  in  the  newly 
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formed  Office  of  Procurement  and  Material,  the  con- 
tracting branches  of  the  several  Bureaus,  and  the  ac- 
counting personnel  in  the  Bureau  of  Supplies  and  Ac- 
counts. During  these  three  months  the  Under  Secretary 
also  brought  into  the  Department  several  men  with  wide 
business  experience  who  looked  into  the  entire  matter  of 
profits  under  Navy  contracts  and  who  subsequently  be- 
came members  of  the  Price  Adjustment  Board  (establish- 
ed several  weeks  prior  to  passage  of  the  renegotiation 
statute).  The  problem  of  the  right  way  (if  there  were 
any  "right"  way)  of  handling  the  problem  was,  however, 
still  very  much  in  the  formative  stages — it  was  not  then 
possible  to  set  up  any  1 108J  more  definite  organization  to 
handle  the  matter  of  closer  pricing  and  excessive  profits. 
In  February  we  held  several  discussions  with  represen- 
tatives of  the  Army  procurement  services  as  to  the  best 
cure  for  excessive  profits,  and  considered  a  proposal  to 
include  in  war  contracts  clauses  under  which  the  contrac- 
tor agreed  to  consider  adjustment  or  renegotiation  of  the 
contract  prices. 

79.  Early  in  March,  1  submitted  to  the  Under  Secre- 
tary, on  behalf  of  the  Navy  group  which  had  been  study- 
ing the  problem,  some  tentative  conclusions.  It  was  the 
consensus,  first,  that  the  Navy  Department  must  continue 
to  rely  upon  the  "])rofit  motive"  as  an  important  factor  in 
inducing  war  production,  but  that  nonetheless,  executive 
profits  had  a  bad  eifect  on  public  and  military  morale  and 
also  tended  to  encourage  demands  for  wage  increases  and 
decreases  in  labor  efficiency.  With  respect  to  the  proposal 
to  limit  profits  to  a  flat  percentage  of  the  cost  of  perform- 
ance of  contracts,  it  appeared  probable  that  industry  would 
insist  upon  a  floor  under  losses  if  it  were  t9  be  subjected 
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to  a  ceiling  upon  profits.  This  floor  under  losses  could  be 
accomplished  only  under  a  cost-plus  type  of  contract, 
which  was  expensive  to  supervise  and  audit,  tended  to  re- 
duce efficiency,  and  often  permitted  very  high  profits  on 
a  yearly  basis:  and  the  7%  limitation  on  the  fee  allowed 
under  such  contracts,  while  low  for  some  businesses,  per- 
mitted very  high  returns  for  other  businesses.  The  amount 
of  manpower  and  effort  required  to  audit  such  contracts 
or  to  administer  the  flat  percentage  type  of  limitation 
under  fixed-price  contracts  would  be  enormous  and  prob- 
ably could  not  be  drafted  if  this  limitation  were  put 
into  effect.  With  respect  to  excess  profits,  it  was  our 
position  that  corporations  must  be  permitted  to  retain 
some  portion  of  their  profits  in  order  to  pre-  [109] 
serve  the  influence  of  the  profit  motive  and  in  such  event 
the  amount  of  profits  before  taxes  in  view  of  the  extraor- 
dinary ballooning  in  some  industries  was  often  so  large 
as  to  leave  excessive  profits  even  after  taxes.  There  was 
no  easy  answer  to  the  problem  of  effective  profit  control. 
It  was  my  view  at  that  time  that  we  should  attempt  to 
do  as  much  as  we  could  by  starting  at  the  very  beginning 
— in  the  negotiation  of  contract  prices.  The  Government 
should  be  represented  in  such  negotiations  by  experienced 
and  skillful  negotiators  who  would  endeavor  to  see  that 
the  maximum  of  effort  was  produced  at  the  right  price. 
We  realized  then  that  in  the  light  of  all  the  imponder- 
ables, even  skilled  negotiators  would  be  unable  to  achieve 
close  pricing  in  many  instances.  It  was  recommended  to 
the  Under  Secretary  that  experienced  price  negotiators  be 
placed  in  each  of  the  contracting  Bureaus.  This  sug- 
gestion was  discussed  at  considerable  length  in  various 
meetings  and  bore  fruit  several  months  later  in  the  es- 
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tablishment  of  a  Price  Negotiation  Section  in  the  Bureau 
of  Supplies  and  Accounts,  which  was  ultimately  extended 
to  all  of  the  Bureaus  of  the  Navy  Department. 

80.  At  about  this  same  time  (early  March,  1942)  as  a 
result  of  our  several  discussions  within  the  Department, 
consideration  was  given  to  a  proposed  directive  to  be 
signed  by  the  Secretary  with  respect  to  the  allowance  of 
reasonable  profits  on  fixed-price  negotiated  contracts.  It 
was  proposed  that  prices  be  fixed  to  allow  a  profit  of  6% 
generally,  but  up  to  10%,  of  the  estimated  cost  of  the  con- 
tract, to  be  determined  on  the  basis  of  cost  data  and  finan- 
cial statements  submitted  by  the  contractor — in  short,  an 
embodiment  in  each  contract  of  the  Vinson-Trammell 
type  of  limitation,  applied  in  advance.  The  directive  was 
discussed  in  considerable  detail  on  March  13,  1942,  by 
representa-  [HO]  tives  of  the  several  Bureaus,  the  Special 
Assistant  to  the  Under  Secretary,  Vice  Admiral  Robin- 
son (Chief  of  the  Office  of  Procurement  and  Material), 
and  myself.  We  were  agreed  at  this  meeting  that  the  pro- 
posed directive  would  tie  the  Navy  Department  com- 
pletely to  the  percentage  limitation  of  profits  conce])t,  with 
all  of  its  inherent  deficiencies.  We  therefore  decided  that 
we  would  not  recommend  that  any  such  directive  be  sign- 
ed by  the  Secretary  at  this  time,  and  that  we  would  at- 
tempt further  to  devise  some  efifective  means  of  control 
of  profits  within  the  Department.  One  feature  of  the  pro- 
posal was  revived  several  weeks  later — namely,  the  re- 
quirement that  the  contractor  submit  statements  as  to 
the  estimated  cost  of  performance  of  his  contract  and 
other  financial  data  in  connection  with  the  performance  of 
Government  contracts.  Some  time  thereafter  this  did 
become  the  standard  practice. 
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81.  At  this  same  time  the  War  and  Navy  Departments 
and  the  War  Production  Board  had  been  working  upon 
the  establishment  in  each  of  the  three  agencies  of  cost 
analysis  sections,  which  would  be  able  to  point  out  profit 
danger  spots  and  suggest  administrative  remedies  there- 
for. On  March  17,  1942,  representatives  of  the  Office  of 
Procurement  and  Material  who  had  participated  in  these 
discussions  circulated  a  proposed  outline  of  procedure  for 
the  establishment  and  workings  of  such  sections.  This 
suggestion  provided  for  the  close  coordination  of  the  pro- 
posed cost  analysis  sections  in  the  three  agencies,  and 
provided  further  that  the  War  Production  Board  would 
attempt  to  supply  a  check  on  the  selection  of  contracts  for 
cost  analysis  so  that  the  program  would  not  put  an  un- 
manageable burden  upon  the  accounting  offices  of  the 
three  Departments.  After  further  discussion  of  ways  and 
means,  the  cost  analysis  sections  were  set  up  about  [111] 
three  weeks  later.  The  War  Production  Board  was  to 
function  primarily  in  analyzing  the  cost  reports  prepared 
by  the  War  and  Navy  Departments. 

82.  In  the  latter  part  of  March  Messrs.  Kenneth  H. 
Rockey  and  Sylvan  Coleman  came  into  the  Department 
at  the  Under  Secretary's  request  to  study  the  whole  mat- 
ter of  excessive  profits  and  closer  pricing.  Messrs.  Rockey 
and  Coleman  went  over  the  rather  substantial  data  which 
we  had  by  this  time  accumulated  and  spent  considerable 
time  with  the  contracting  officers  of  the  several  Bureaus 
in  reviewing  contracting  procedures  and  the  methods  then 
available  for  determining  whether  or  not  excessive  profits 
were  being  earned.  Both  of  them  took  a  very  active  part 
in  the  discussions  which  were  then  occupying  most  of  the 
time  of  the  group  studying  the  matter  of  excessive  profits. 
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When  the  Navy  Price  Adjustment  Board  was  established 
about  April  20,  1942,  Mr.  Rockey  was  made  its  Chairman 
and  Mr.  Coleman  was  made  a  member  of  the  Board. 

83.  In  the  course  of  our  study,  some  of  the  cases  of 
excessive  profits  enjoyed  by  subcontractors  were  brought 
to  our  attention.  We  learned  of  several  instances  in  which 
the  prime  contractor  with  the  Navy  Department  had 
given  subcontracts  to  one  of  its  subsidiary  companies, 
and  had  included  in  its  cost  figures  under  the  prime  con- 
tract allowances  for  profits  of  subsidiary  contractors.  We 
sought  to  require  representations  by  the  prime  contractor 
which  would  prevent  any  repetition  of  such  practice.  Of 
course,  we  recognized  that  any  scheme  of  percentage- 
profit  limitation  tended  to  favor  high  profits  for  sub- 
contractors; the  prime  contractor  would  not  be  interested 
in  keeping  subcontract  costs  or  prices  low,  since  the  high- 
er such  costs  or  prices  were,  the  higher  the  base  on  which 
his  percentage  of  profits  would  be  figured.  Also,  there 
were  |  112]  some  instances  where  work  was  subcontracted 
directly  and  the  fee  of  the  subcontractor  was  added  to 
the  fee  of  the  prime  contractor  to  make  for  double  profits 
on  the  same  work. 

84.  During  the  last  week  of  March,  1942,  the  House 
Naval  Affairs  Investigating  Committee  held  hearings  on 
excessive  profits  being  earned  by  several  large  Army  and 
Navy  contractors.  These  hearings  were  extensively  re- 
ported in  the  newspapers,  and  the  large  profits  earned  by 
the  Continental  Motors  Company  and  of  Jack  and  Heintz 
received  particular  attention.  The  Naval  Affairs  Com- 
mittee had  received  most  of  its  data  on  these  contractors 
from  a  joint  audit  which  had  therefore  been  undertaken 
by  the  Army  and   Navy.    The  hearings  had   the  helpful 
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result  of  producing  a  number  of  meetings  between  Army 
and  Navy  representatives  for  joint  consideration  of  the 
best  means  of  limiting  excessive  profits.  At  such  a  meet- 
ing on  March  25,  1942,  it  was  concluded  that  each  De- 
partment should  have  available  an  organization  to  which 
would  be  reported  all  cases  wherein  it  was  suspected  that 
contractors  were  earning  excessive  profits.  The  meeting 
envisioned  that  these  organizations  would  function  about 
as  follows : 

a.  All  procurement  officers  would  be  advised  of  the  es- 
tablishment of  the  two  organizations,  and  requested  to 
refer  to  them  for  further  investigation  cases  of  excessive 
profits. 

b.  A  conference  would  be  called  between  the  contractor 
and  representatives  of  all  Government  agencies  holding 
contracts  with  such  contractor.  At  this  conference,  the 
profits  would  be  considered  with  a  view  to  obtaining  for 
the  Government  a  return  of  profits  deemed  excessive  or 
a  reduction  of  the  contract  price  by  the  amount  of  such 
profits,  whichever   might  be  appropriate.    [113] 

c.  The  meeting  contemplated  that  in  the  cases  of  re- 
calcitrant contractors,  resort  might  be  had  to  compulsory 
orders  under  Section  9  of  the  Selective  Training  and 
Service  Act;  and  further  that  in  appropriate  cases  full 
publicity  would  be  given  to  the  excessive  profits  and  the 
action  taken. 

The  March  25th  meeting  further  determined  that  im- 
mediate action  along  the  lines  indicated  would  be  taken 
jointly  by  the  services  in  the  case  of  Continental  Motors. 
In  general,  the  War  and  Navy  Departments  were  agreed 
that  each  case  should  be  dealt  with  on  an  individual  basis, 
although  at  the  outset  it  might  be  advisable  to  approach 
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a  group  of  contractors  (perhaps  those  mentioned  at  the 
hearings  of  the  House  Naval  Affairs  Investigating  Com- 
mittee) and  to  deal  with  them  in  a  body.  It  was  agreed 
that  the  proposed  action  would  be  reported  to  the  Congress 
to  indicate  the  bona  fide  efforts  being  made  by  the  War 
and  Navy  Departments  to  achieve  answers  to  the  prob- 
lems of  excessive  profits.  This  meeting  really  represented 
the  birth  of  the  Price  Adjustment  Boards. 

85.  The  War  and  Navy  Departments  thereafter  dis- 
cussed with  the  War  Production  Board  this  proposal  to 
set  up  bodies  to  investigate  war  profits.  Growing  directly 
out  of  these  discussions  was  the  proposal  that  a  Presi- 
dential Board  be  appointed  to  serve  throughout  the  war 
for  the  purposes  of  studying  the  experience  of  other  na- 
tions as  to  profit  limitation,  formulating  a  comprehensive 
program  for  the  prevention  of  excessive  profits,  suggest- 
ing legislation  and  procurement  policies  as  deemed  ap- 
propriate, and  dealing  wnth  special  difficult  cases.  The 
proposal  contemplated  that  Congress,  the  Army  and  Navy 
and  other  war  procuring  agencies  would  be  able  to  look 
to  such  Board  for  guidance -and  advice.   [114] 

86.  By  the  time  this  matter  was  brought  up  for  con- 
sideration, however,  H.  R.  6790,  the  revival  of  the  Ym- 
son-Trammel  percentage  limitation,  had  been  introduced 
(March  16,  1942)  :  and  Representative  Case  had  intro- 
duced his  amendment  to  H.  R.  6868,  providing  for  the 
renegotiation  of  contract  prices  to  eliminate  all  profits 
above  6%  (March  28,  1942).  These  proposals  were  dis- 
cussed with  representatives  of  the  Army  and  the  War 
Production  Board,  and  representatives  of  the  Na\y  pre- 
sented to  the  House  Naval  Affairs  Committee  and  to  the 
Senate  Finance  Committee  our  views  with  respect  to  them, 


North  American  Aviation,  Inc.,  etc.,  et  al.        119 

and    commented    upon    the    several    revisions    of    the    re- 
negotiation  proposal   which   were   submitted   to   us. 

87.  The  passage  of  the  Second  War  Powers  Act,  1942, 
on  March  27,  1942,  afforded  an  additional  weapon  to  the 
Navy  Department  and  the  other  war  procuring  agencies 
in  the  investigation  and  determination  of  excessive  profits. 
Title  XIII  of  this  Act  allowed  the  agencies,  when  so  auth- 
orized by  the  President,  to  inspect  and  audit  the  books 
and  records  of  their  contractors  and  to  require  such  finan- 
cial data  as  they  desired.  The  President,  by  Executive 
Order  9127  dated  April  10,  1942,  delegated  this  authority 
of  investigation  and  audit  to  the  procuring  agencies,  sub- 
ject to  certain  conditions.  The  Departments  were  enabled 
to  go  into  the  plant  of  any  contractor  and  require  the 
submission  to  them  of  all  information  as  to  profits. 

88.  The  Cost  Analysis  Section  and  the  Price  Adjust- 
ment Board  were  formally  organized  in  the  Office  of 
Procurement  and  Material  about  April  20,  1942,  and  were 
specifically  called  to  the  attention  of  all  procuring  officers 
of  the  Department  by  a  memorandum  circulated  on  April 
24,  1942.  [115] 

89.  The  informal  group  which  had  preceded  the  formal 
establishment  of  these  two  organizations,  the  Bureau  of 
Ships  and  the  Cost  Inspection  Division  of  the  Bureau  of 
Supplies  and  Accounts,  had  meanwhile  in  the  first  four 
months  of  1942  continued  to  readjust  and  renegotiate  con- 
tract prices.  The  accomplishments  of  the  Navy  Depart- 
ment in  reducing  prices  up  through  June  of  1942  were 
summarized  in  the  report  of  the  House  Naval  Affairs 
Investigating  Committee  of  July  22,  1943."   The  Commit- 
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tee  had  obtained  the  names  of  specific  contractors  investi- 
gated and  a  great  deal  of  the  data  on  the  excessive  profits 
which  they  were  enjoying,  from  the  Departments.  The 
Committee  included  in  its  report  a  summary  of  the  "actual 
monetary  savings  to  the  Navy  Department"  as  a  result  of 
renegotiation  of  contracts.  It  indicated  that  the  Navy 
had  effected  such  savings  to  the  extent  of  some  $88,000,- 
000.  While  the  Committee  did  not  so  indicate,  the  great 
bulk  of  this  amount  constituted  reductions  in  contract 
price  rather  than  returns  of  cash  received  by  the  con- 
tractors. Furthermore,  as  the  Committee  did  point  out, 
the  renegotiations  eft'ected  at  that  time  would  later  show 
substantial  results  in  lowering  prices  on  new  contracts  for 
the  munitions  for  which  the  original  contracts  had  shown 
excessive  profits.  With  respect  to  the  ship  repair  and 
alteration  contracts,  the  Committee  remarked  that  refunds 
under  these  contracts  amounted  to  $7,000,000  (which  is 
to  be  compared  with  the  $2,000,000  which  had  been  re- 
covered by  the  end  of  January,  according  to  Captain 
Jones'  testimony).  As  the  volume  of  ship  repair  and 
alteration  work  had  increased  under  these  contracts,  profits 
had  expanded  rapidly  under  rates  which  had  been  fixed  in 
the  absence  of  any  adequate  experience  in  this  type  of 
work.  Under  con-  [116]  tracts  of  this  type,  the  Bureau 
of  ships  had  been  fairly  successful  in  renegotiating  profits 
to  allow  no  more  than  10%  of  costs  (as  compared  to  an 
average  profit  on  such  contracts  prior  to  their  readjust- 
ment of  Z0%  of  their  cost  of  performance). 

90.  I  am  unable  to  present  any  concrete  figures  from 
the  Na\y  Department  as  to  the  total  cash  refunds  of 
profits  by  Navy  contractors  prior  to  April  2'6,  1942. 
Apparently  all  of  the  cash  refunds  were  collected  by  means 
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of  deductions  from  vouchers;  no  record  had  been  kept 
of  any  such  deductions,  and  it  would  be  an  interminable 
undertaking  to  examine  the  vouchers  under  each  contract 
in  the  anticipation  that  they  might  reveal  voluntary  re- 
ductions in  price.  In  addition,  any  recapitulation  of  the 
cash  refunds  would  not  show  the  whole  picture,  for  most 
of  the  savings  to  the  Government  in  the  elimination  of 
excessive  profits  were  effected  by  means  of  price  re- 
ductions. 

c.  Consideration  of  the  Percentage  Profit  Limitation 

Proposals 

91.  Meanwhile,  the  Congress  had  been  considering 
several  proposals  to  impose  a  percentage  limitation  of 
profits  upon  Government  contracts,  and  there  appeared 
at  the  time  to  be  a  very  strong  chance  that  such  a  method 
of  limitation  would  be  enacted  by  the  Congress.  These 
proposals,  to  which  the  Navy  procurement  officers  were 
unalterably  opposed,  naturally  spurred  the  efforts  within 
the  Department  to  arrive  at  a  solution  to  the  profit  limi- 
tation problem.  On  March  16,  1942,  there  had  been  intro- 
duced in  the  House  H.  R.  6790,  which  proposed  among 
other  things  to  limit  profits  on  all  Navy  contracts  to  6% 
of  the  cost  of  performance  thereof.  The  bill  was  referred 
to  the  House  Naval  Affairs  Committee,  which  held  a 
number  of  hearings  upon  it  in  late  March  and  April 
1942.    [117] 

92.  Both  Mr.  Forrestal  and  Col.  Knox  testified  with 
respect  to  H.  R.  6790.  Mr.  Forrestal  called  attention  to 
the  vast  amount  of  auditing  work  which  would  be  neces- 
sary to  enforce  any  such  limitation,  and  discussed  our 
experiences  under  the  Vipson-Trammell  Act.    The  Secr^- 
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tary,  who  testified  on  April  16,  1942,  brought  out  the 
immense  variety  of  factors  which  affected  profits  under 
a  particular  contract  and  the  impossibility  of  any  single 
cure  ior  excessive  profits  applicable  to  all  contracts.  He 
pointed  out  one  very  important  consideration  which  the 
Congress  had  not  thus  far  emphasized — the  importance 
of  reducing  costs  to  the  Government  as  well  as  profits. 
As  he  suggested,  high  costs  and  reduced  profits  often  went 
hand  in  hand  and  high  costs  could  be  much  more  expensive 
to  the  Government  than  high  profits. 

93.  The  Navy  had  had  some  experience  in  the  difficul- 
ties of  obtaining  good  accountants  and  auditors  to  handle 
the  growing  dollar  volume  of  cost-plus-a-fixed-fee  con- 
tracts. In  early  1942,  there  were  in  the  Cost  Inspection- 
Service  of  the  Bureau  of  Supplies  and  Accounts,  which 
audited  costs  under  these  contracts,  sotne  2700  accountants 
(most  of  whom  were  stationed  outside  Washington) ;  in 
addition  there  were  a  substantial  number  of  accountants  in 
the  Bureau  of  Yards  and  Docks,  which  audited  its  own 
construction  contracts.  H.  R.  6790  proposed  to  have 
costs  under  Government  contracts  determined  by  refer- 
ence to  Treasury  Decision  5000  (the  regulation  under  the 
Vinson-Trammell  Act),  which  was  then  used  as  a  guide 
for  auditing  costs  under  the  cost-plus-a-fixed-fee  contracts. 
The  determination  of  costs  was  a  burdensome  and  time- 
consuming  job,  and  there  were  substantial  differences  of 
opinion  as  to  what  items  were  properly  allowable  costs. 
The  complete  post-audit  of  expend-  [118]  itures  under  the 
cost-plus  contracts  by  the  General  Accounting  Office, 
after  audit  by  the  services,  further  complicated  the  diffi- 
culties of  administering  the  cost-plus-a-fixed-fee  contracts. 
It  seemed  clear  that  ther^  would  not  be  enough  accountants 
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in  the  nation  to  scrutinize  costs  under  every  Government 
contract,  as  contemplated  by  H.  R.  6790,  in  the  same  way 
that  costs  were  scrutinized  under  the  cost-plus  contracts. 

94.  H.  R.  6790  was  tabled  in  committee,  for  the  re- 
negotiation bill  had  been  brought  to  the  fore  by  the  Con- 
gress. Section  403  of  H.  R.  6868,  as  reported  out  by 
the  Senate  Appropriations  Committee,  contained  in  sub- 
section (f )  a  graduated  range  of  percentage  limitations  to 
be  applied  to  Government  contracts  of  different  size. 
Representatives  of  the  Navy  Department  joined  the  rep- 
resentatives of  the  other  war  procuring  agencies  in  dis- 
cussing this  subsection  with  the  Senate  Committee,  which 
ultimately  agreed  that  the  percentage  limitation  feature 
should  be  deleted. 

d.  Maximum   Price   Controls 

95.  The  matter  of  price  controls  upon  munitions  was 
considered  by  the  Under  Secretaries  of  the  Navy  and 
War  and  the  Price  Administrator  in  late  1941.  They 
decided  at  such  time  that  it  would  not  be  necessary  to  set 
up  any  formal  machinery  for  handling  differences  of 
opinion  between  the  armed  forces  and  the  Price  Admin- 
istrator with  respect  to  prices,  but  that  each  problem 
would  be  handled  as  it  arose.  The  situation  was  changed 
substantially  by  the  approval  on  January  30,  1942  of  the 
Emergency  Price  Control  Act  of  1942.  The  armed  serv- 
ices had  in  the  consideration  of  the  bill  which  became  the 
Price  Control  Act  recommended  that  munitions  be  ex- 
pressly exempted  thereunder,  but  their  suggestion  [119] 
was  rejected.  The  possible  imposition  of  maximum  price 
ceilings  on  munitions  pursuant  to  this  Act  was  a  rather 
unsettling    factor    in    the    whole    discussion    of    possible 
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methods  for  control  of  profits  during  the  next  several 
months.  At  the  time  of  passage  of  the  Act,  the  Price 
Administrator  had  not  determined  upon  a  policy  as  to  the 
establishment  of  ceilings  for  the  purpose  of  preventing 
war  profiteering  and  of  controlling  prices  under  contrac- 
tors for  war  materiel.  On  the  day  the  renegotiation 
statute  was  approved — April  28,  1942 — the  OfiSce  of  Price 
Administration  issued  its  "Big  Freeze"  order,  the  Gen- 
eral Maximum  Price  Regulation,  and  its  Machinery  and 
Parts  Regulation  (Maximum  Price  Regulation  No.  136). 
The  coverage  of  these  regulations  included  a  great  many 
items  of  completed  munitions  and  almost  all  components 
thereof,  although  certain  specified  munitions  were  to  be 
exempted  from  the  price  ceilings  established  under  the 
Regulations.  Broadly  speaking,  the  General  Regulation 
fixed  the  price  ceilings  by  reference  to  the  prices  in  effect 
during  March  1942,  and  required  specific  authority  from 
the  Office  of  Price  Administration  for  the  fixing  of  ceil- 
ings where  there  were  no  analogous  March  1942  prices; 
and  the  Machinery  and  Parts  Regulation  fixed  ceilings 
by  reference  to  the  prices  in  efifect  October  1,  1941,  and 
also  required  specific  authority  from  the  Office  of  Price 
Administration  in  cases  where  there  were  no  analogous 
October  1,  1941,  prices. 

96.  The  issuance  of  these  regulations  precipitated  an 
immediate  and  prolonged  discussion  between  the  armed 
services  and  the  Office  of  Price  Administration  as  to  the 
desirablity  of  fixing  price  ceilings  for  munitions  and  their 
components.  As  a  stop-gap  measure,  the  Price  Admin- 
istrator postponed  application  of  the  regulations  to  sales 
and  deliveries  under  Army  [120]  and  Navy  contracts  until 
July  1,  1942.    In  the  latter  part  of  May  1942,  the  Under 
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Secretary  of  the  Navy  established  a  liaison  office  in  the 
Bureau  of  Supplies  and  Accounts,  which  was  to  integrate 
the  price  policies  of  the  Navy  Department  and  the  Office 
of   Price   Administration  insofar   as   possible. 

97.  It  had  been  the  position  of  the  Army  and  Navy  in 
all  of  their  consideration  of  price  control  that  it  would  be 
unwise  and  impracticable  to  apply  price  regulations  to 
strictly  military  and  naval  equipment,  and  that  attempts 
to  do  so  ran  the  risk  of  impeding  procurement  of  such 
equipment.  It  was  felt  that  the  services  responsible  for 
war  procurement  must  have  final  power  over  prices;  such 
services  were  charged  with  full  responsibility  for  procur- 
ing the  articles  with  which  to  fight  the  war,  and  proper 
prices  might  well  be  an  inextricable  element  in  such  pro- 
curement. In  the  latter  part  of  July  1942  the  Under 
Secretaries  of  War  and  of  the  Navy  notified  the  Price 
Administrator  that  while  they  recognized  the  necessity  of 
adopting  all  possible  means  to  prevent  inflation,  they  felt 
that  it  was  necessary  to  exempt  military  and  naval  sup- 
plies from  the  application  of  price  ceilings.  The  Under 
Secretaries  pointed  out  the  difficulties  inherent  in  efifec- 
tively  applying  ceilings  to  munitions — e.g.,  the  wide  variety 
of  conditions  and  uncertainties  faced  by  contractors,  the 
changes  in  specifications,  inexperience  of  contractors, 
necessity  of  using  all  contractors  and  procuring  all  items 
regardless  of  cost.  They  further  pointed  out  the  probable 
impediment  to  production  and  procurement  which  the 
imposition  of  price  ceilings  would  bring  about,  the  un- 
desirability  of  divided  authority  with  respect  to  procure- 
ment, and  the  uncertainty  and  delay  which  would  result 
from  the  application  of  the  price  regulations  to  Army 
and    Navy   contracts.     Finally,    they    requested    that    "all 
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[121]  articles  which  are  designed  and  produced  exclusively 
for  military  uses,  and  all  subassemblies  and  parts  of  such 
articles  which  are  themselves  designed  and  produced  ex- 
clusively for  such  military  articles"  be  exempted  from 
price  regulation  by  the  Office  of  Price  Administration, 
with  the  exception  of  articles  subject  to  regulation  prior 
to  June  30,  1942 ;  that  in  questionable  cases  exemption 
be  granted  upon  certification  by  the  Secretary  of  War  or 
of  the  Navy  that  the  exemption  was  necessary  for  the 
prosecution  of  the  war.  The  Under  Secretaries  pointed  to 
the  authority  to  renegotiate  contract  prices  under  the 
recently  enacted  renegotiation  statute  as  a  means  at  their 
disposal  of  controlling  excessive  profits  and  preventing 
inflation. 

98.  After  further  consultation,  the  Price  Administrator 
responded  in  September  1942  by  indicating  that  he  would 
not  extend  maximum  price  control  in  the  area  of  strictly 
military  goods,  provided  he  received  assurances  that  the 
Army  and  Navy  would  use  their  powers  to  control  both 
prices  and  profits  in  the  exempted  areas.  He  further  in- 
dicated willingness  to  consider  any  requests  for  exemp- 
tion of  particular  items  at  that  time  under  formal  price 
regulations.  The  Office  of  Price  Administration  agreed 
not  to  extend  price  control  to  sales  of  strictly  military 
goods.  It  was  understood  that  the  exact  line  of  demar- 
cation between  military  and  non-military  goods  would  have 
to  be  more  precisely  drawn  after  conferences  among  the 
three  agencies.  The  War  and  Navy  Departments  accepted 
the  proposal  as  drawn  by  the  Price  Administrator,  and 
agreed  to  furnish  his  Office  with  such  information  as  it 
requested  on  the  prices  and  procedures  of  the  two  De- 
partments.   Thereafter   the   armed   services   did   establish 
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divisions  which  furnished  to  the  Office  of  [122]  Price 
Administration  all  information  on  prices  requested  by 
such  Office. 

99.  Prior  to  the  passag-e  of  the  renegotiation  statute, 
the  top  Navy  officials  in  charge  of  procurement  had  spent 
a  very  considerable  amount  of  time  in  seeking  to  evolve 
some  answer  to  the  extraordinarily  difficult  problem  of 
limiting  war  profits  while  at  the  same  time  executing  the 
vastly   accelerated  procurement  programs. 

100.  There  was  virtual  unanimity  of  opinion  that  the 
percentage  limitation  of  profits  w^as  not  a  solution  to  the 
Navy  problem — experience  indicated  that  it  was  not 
effective  and  that  it  made  contractors  hesitant  to  take 
Government  contracts.  Indeed,  it  made  many  manufactur- 
ers want  to  become  subcontractors  rather  than  prime 
contractors.  The  limitation  of  adequate  accounting  per- 
sonnel was  an  even  more  compelling  practical  reason  for 
the  rejection  of  this  means  of  profit  control.  Similarly, 
we  had  neither  the  inclination  nor  the  necessary  personnel 
to  extend  the  use  of  the  cost-plus-a-fixed-fee  contracts  to 
fields  wherein  we  were  able  to  use  fixed-price  contracts. 
We  knew  from  actual  experience  that  exorbitant  profits 
were  being  earned  despite  the  recoveries  under  the  excess- 
profits  tax.  The  proposal  to  subject  munitions  to  price 
ceilings  had  been  seriously  considered  by  the  time  of  pas- 
sage of  the  renegotiation  statute,  although  the  matter  was 
not  settled  until  the  latter  part  of  1942. 

101.  The  Navy  Department  was,  then,  in  early  1942 
in  the  position  of  opposing  the  known  and  theretofore 
attempted  methods  of  limiting  war  profits,  either  because 
some  of  them  were  ineffective  or  because  others  would  in 
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the  opinion  of  those  responsible  for  procurement  seriously 
interfere  with  war  production.  We  would  quite  frankly 
have  preferred  at  this  time  to  work  out  our  own  admin- 
istrative solution  to  the  problem  of  limiting  profits  under 
Navy  contracts,  primarily  [123  J  through  analysis  of  costs 
and  closer  pricing.  The  solution  proposed  by  the  Congress 
in  the  renegotiation  statute,  however,  appeared  to  us  to  be 
a  much  better  method  than  any  alternative  statutory  meth- 
od available.  In  retrospect,  I  believe  that  it  is  the  better 
approach  and  that  our  earher  preference  would  not  have 
solved  the  problem. 

III.     NAVY  CONTRACT  FORMS  AND   CLAUSES 

102.  The  advent  of  the  negotiated  contract  completely 
changed  the  form  of  the  Navy  contract  and  made  neces- 
sary the  use  of  much  more  intelligence  and  skill  in  the 
preparation    of    contracts. 

103.  Contracts  awarded  to  the  highest  bidder  after 
solicitation  of  competitive  bids  had  all  been  based  upon 
Forms  32  and  33  prescribed  by  the  Procurement  Division 
of  the  Treasury  Department  for  all  Government  agencies. 
Such  forms  of  contract,  with  their  boilerplate  provisions, 
were  satisfactory  only  for  simple  deals,  and  proved  quite 
inadequate  for  negotiated  contracts.  The  first  break 
away  from  these  restrictive  forms  came  in  the  preparation 
of  construction  contracts  and  contracts  for  the  construc- 
tion or  installation  of  industrial  facilities  (in  1939  and 
1940).  In  developing  provisions  for  the  facilities  con- 
tracts— financing  the  contractor,  purposes  for  which  the 
facilities  were  to  be  used,  rights  of  the  parties  upon  the 
termination  of  the  emergency  period,  and  the  like — it  was 
obvious   that   the   contract   would   have   to   be   tailor-made 
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to  fit  the  particular  arrangement.  Furthermore,  in  the 
course  of  drafting  these  various  provisions  to  fit  the 
procurement  transaction,  the  boilerplate  provisions  were 
scrutinized  and  were  often  improved  or  made  more  ap- 
propriate. The  grant  of  authority  to  negotiate  certain 
contracts  for  vessels  and  supplies  (in  June  1940)  further 
accelerated  the  process  of  [124]  critical  examination  of 
the  contract  provisions  and  the  drafting  of  intelligible  new 
provisions  to  meet  particular  needs. 

104.  After  enactment  of  the  First  War  Powers  Act, 
1941,  and  the  promulgation  of  Executive  Order  No.  9001, 
the  Secretary  removed  entirely  the  restrictions  of  Form 
32  in  the  preparation  of  negotiated  contracts.  The  Sec- 
retary's directive  of  December  28,  1941,  established  a 
new  internal  Navy  procedure  for  clearing  contracts  ne- 
gotiated under  the  War  Powers  Act;  in  addition,  it  dele- 
gated to  contracting  officers  complete  discretion  with 
respect  to  the  form  of  such  contracts,  except  for  certain 
specified  provisions  required  by  statute  or  executive  order. 
Under  this  delegation  of  authority,  contracting  officers 
were  granted  complete  discretion  to  make  advance,  partial, 
and  other  payments  on  account  of  the  contract  price. 

*  *  *  without  limitation  as  to  amount  and  irre- 
spective of  any  provisions  of  law  as  to  security,  liens 
(except  as  [to  the  lien  in  favor  of  the  Government 
as  permitted  by  the  Act  of  August  22,  1911,  34 
U.  S.  C.  582])  or  otherwise,  except  that  advance 
payments  should  be  carefully  scrutinized  to  determine 
whether  such  payments  are  necessary  for  the  satis- 
factory performance  of  the  contract  in  accordance 
with  the  terms  thereof  and  as  much  security  by 
n:e.ans  of  controlled  accounts  or  otherwise  shall  be 
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provided  for  as  may  be  expedient  under  the  circum- 
stances of  each  case. 

The  directive  further  specified: 

Such  contracts  |  under  the  War  Powers  Act  J  may 
be  made  with  or  without  competitive  bidcHng  as  the 
respective  contracting  officers  in  their  discretion  may 
determine.  There  shall  [125  j  be  no  limitation  or 
restrictions  as  to  form  and  substance  of  such  con- 
tracts except  [the  contract  clauses  required  by  statute 
or  executive  order]. 

The  contracting  officers  are  authorized  to  select  such 
procedures  in  making  contracts  as  are  deemed  best 
fitted  to  the  purchases  involved  and  the  needs  of  the 
Navy. 

105.  At  this  time  all  instructions  relative  to  contracts 
were  in  the  form  of  individual  directives  by  the  Under 
Secretary  to  the  Bureau  Chiefs,  who  transmitted  such 
instructions  to  the  officers  under  them  responsible  for 
preparing  contracts.  Since  the  great  majority  of  Navy 
contracts  were  made  by  the  Bureaus  in  Washington,  these 
directives  could  be  rather  informally  issued  and  distrib- 
uted. In  general,  they  gave  a  wide  degree  of  discretion  to 
the  Bureaus  in  the  preparation  of  contract  provisions. 
As  we  began  to  pay  more  close  attention  to  prices  and 
the  elements  which  went  into  prices,  it  became  necessary 
to  issue  more  detailed  instructions  relative  thereto;  it  was 
not  until  October  1943,  however,  that  we  were  able  to 
collect  the  contract  directives  in  one  place,  arrange  them, 
and  issue  them  in  a  loose-leaf  volume  (the  Navy  Procure- 
ment Directives}. 
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106.  I  shall  summarize  very  briefly  the  more  or  less 
common  Navy  contract  provisions  prescribed  in  the  first 
several  months  of  1942  for  the  determination  or  adjust- 
ment of  prices  or  costs. 

i.  Changes 

107.  All  Navy  contracts  included  provisions  for  changes 
in  the  work  covered  thereby.  The  changes  clause  in  all 
Bureau  of  Ships  contracts  was  broader  than  that  in  other 
contracts  made  by  the  Navy.    [126] 

The  Bureau  of  Ships  clause  provided: 

The  Secretary  of  the  Navy,  at  any  time  and  with- 
out notice  to  the  sureties,  may  make  changes  in  this 
contract  including  the  General  Provisions,  the  plans 
or  specifications  of  this  contract,  within  the  general 
scope  thereof. 

This  type  of  clause  had  been  in  ships  contracts  since  the 
1880's.  The  broad  language  of  the  clause  had,  by  con- 
struction, been  somewhat  limited  in  scope.  The  clause 
was  eliminated  about  a  year  ago,  and  the  ships  contracts 
now  contain  provisions  limiting  changes  to  the  work  under 
the  contract,  as  in  the  other  Navy  contracts. 

108.  With  respect  to  changes  in  price  upon  a  change 
in  specifications  or  in  the  work  under  the  contract,  the 
more  or  less  standard  clause  for  fixed-price  contracts  pro- 
vided that  if  the  changes  caused  an  increase  or  decrease 
in  the  cost  of  performing  the  contract,  "an  equitable  ad- 
justment" would  be  made  and  the  contract  modified  in 
writing  accordingly;  facilities  and  cost-plus-a-fixed-fee 
contracts  provided  that  upon  the  making  of  changes  "an 
equitable  adjustment  of  the  estimated  cost  and  the  fixed 
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fee  would  be  made  and  the  contract  modified  accordingly." 
In  the  event  of  failure  to  agree  upon  a  change  in  the 
fixed  price  or  fixed  fee,  the  matter  was  to  be  decided  by 
the  contracting  officer  pursuant  to  the  disputes  clause  of 
the  contract.  The  cost-plus-a-fixed-fee  contracts  for  ves- 
sels provided  specifically  that  if  the  estimated  costs  were 
changed  as  a  result  of  changes  in  specifications,  the  fixed 
fee,  which  was  stated  to  be  about  7%  of  the  estimated 
cost,  should  be  changed  by  7%  of  the  change  in  the  esti- 
mated cost. 

ii.  Payments 

109.  The  contracts  provided  specific  procedures  for  sub- 
mission of  invoices  covering  costs  under  cost-plus  [127] 
and  facilities  contracts,  and  for  prices  of  goods  delivered 
under  fixed-price  contracts.  These  provisions  varied  sub- 
stantially among  the  different  types  of  contracts. 

110.  Fixed-price  contracts  for  vessels  called  for  partial 
payments  as  construction  of  the  vessel  progressed.  The 
provisions  for  advance  payments  under  fixed-price  con- 
tracts specified  that  lien  should  be  established  in  favor 
of  the  Government  on  the  materials  and  property  acquired 
by  the  contractor.  In  some  instances  controlled  accounts 
were  established,  providing  a  check  by  the  contracting 
officer  ui)on  the  advance  payments  to  the  contractor;  the 
advance  payments  clauses  were  at  this  time  relatively 
simple  as  compared  to  clauses  presently  in  use. 

iii.   Insurance  and  bonds 

111.  All  contracts  required  the  contractor  to  carry 
insurance  on  the  property  produced  or  acquired  there- 
under, and  to  carry  workman's  compensation  and  other 
third-party  liability  insurance  with  respect  thereto.    The 
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Government  generally  undertook  to  make  the  contractor 
whole  for  losses  sustained  in  excess  of  the  amounts  cover- 
ed by  insurance  taken  out  at  the  direction  of  the  con- 
tracting officer. 

112.  After  passage  of  the  War  Powers  Act,  perform- 
ance and  other  bonds  were  largely  dispensed  with,  al- 
though they  were  still  required  for  certain  standard  supply 
contracts  made  by  the  Bureau  of  Supplies  and  Accounts. 
In  any  event,  the  performance,  payment  and  similar  bonds 
had  never  been  of  much  use  to  the  Navy.  It  had  in- 
variably proved  impossible  to  obtain  bonds  at  any  cost  in 
the  cases  where  they  were  most  needed.  Generally  the 
cost  of  bonds  was  high  and  the  amounts  of  coverage  in 
the  case  of  large  contracts  were  entirely  inadequate  to 
protect  the  Government.    [128] 

iv.  Patents 

113.  Whenever  patents  were  involved  in  the  procure- 
ment, the  standard  clause  of  the  Treasury  Procurement 
contracts  was  used — the  contractor  agreed  to  hold  the 
Government  harmless  against  claims  for  infringement  of 
patents  in  the  performance  of  the  contract.  Some  ships 
contracts  contained  the  further  requirement  that  the  con- 
tractor not  pay  any  sum  for  royalties  or  patent  rights  not 
included  in  the  ordinary  purchase  price  of  parts  embodied 
in  the  ships,  unless  and  until  duly  so  authorized  by  the 
contracting  officer.  No  real  progress  was  made  in  the 
matter  of  controlling  royalties  and  other  payments  relative 
to  patents  under  Navy  contracts,  and  in  drafting  patent 
clauses  which  adequately  protected  the  interests  of  the 
Government,  until  after  the  Procurement  Legal  Division 
was  authorized  to  handle  such  matters  in  August,   1942. 
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V.  Termination 

114.  Navy  contracts  (except  Bureau  of  Ships  con- 
tracts )  at  this  time  provided  that  in  the  event  of  can- 
cellation for  the  convenience  of  the  Government,  the  Navy 
would  ])a}-  the  contractor  for  all  costs  including  a  proper 
allocation  of  overhead  expense  to  the  contract,  incurred 
up  to  the  time  of  termination,  plus  an  allowance  of  6% 
or  7%  profit  on  all  such  costs  except  purchases  of  ma- 
terials and  unfinished  j^oods,  for  which  the  contractor  was 
reimbursed  at  cost.  This  provision  differed  from  the 
clause  then  used  by  the  Bureau  of  Ships  and  the  Army, 
which  calculated  the  profit  on  the  estimated  extent  of 
completion  of  the  contract — the  contractor  was  paid  a  per- 
centage of  the  total  profit  equal  to  the  percentage  of  com- 
pletion. The  use  of  any  clause  was  a  vast  improvement 
over  the  practice  in  the  first  World  War,  when  contracts 
did  not  contain  any  termination  clauses.    [129] 

115.  Navy  contracts,  other  than  ships  contracts,  also 
had  included  clauses  authorizing  termination  for  default, 
corresponding  to  the  delays-damages  clause  of  the  old 
Treasury  Form  32 — if  the  Government  terminated  for 
default  in  delivery,  it  had  the  right  to  purchase  the  goods 
elsewhere  and  surcharge  the  contractor  for  any  addi- 
tional costs  incurred  by  reason  thereof  by  the  Govern- 
ment. 

116.  After  the  First  War  Powers  Act,  the  Navy  drop- 
ped almost  entirely  the  liquidated-damages  clause.  At 
this  time  there  were  frequent  delays  due  to  changes  in 
specifications,  material  and  labor  shortages  and  the  like, 
and  it  was  often  if  not  usually  difficult  to  hold  the  con- 
tractor responsible  for  delays   in  deliveries.    In  addition, 
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contractors  were  extremely  reluctant  to  take  contracts 
containing  such  clauses.  As  the  Navy  was  interested  in 
getting  the  goods  themselves,  and  not  money  damages,  it 
determined  to  omit  this  clause  generally. 

vi.  Guarantees 

117.  Most  contracts  in  early  1942  contained  a  clause 
under  which  the  contractor  undertook  to  guarantee  for  a 
certain  period  the  performance  or  durability  of  the  articles 
covered  by  the  contract  in  conformity  with  the  specifica- 
tions. This  period  varied  from  3  months  to  a  year  or 
more.  The  contractor  further  undertook  to  correct  or 
repair  at  his  own  expense  any  deficiencies  or  failures  in 
the  contract  articles  during  such  period.  The  ship  con- 
tracts provided  for  trials,  and  adjustments  and  corrections 
by  the  contractor  of  the  vessels  during  such  trials.  If  the 
contract  was  a  fixed-price  contract,  the  contractor  would 
often  include  large  contingencies  in  his  prices  to  cover 
possible  expenses  during  the  guarantee  period.  Since  1943 
and  1944  the  period  of  the  guarantee  has  been  shortened, 
and  [130]  the  clause  has  been  entirely  eliminated  in  a  few 
cases  from  Navy  contracts. 

vii.  Escalator  clauses   iu   fixed-price  contracts 

118.  Most  fixed-price  contracts  for  any  substantial 
amount  in  late  1941  and  early  1942  contained  provisions 
for  adjustment  in  price  upon  changes  in  material  or  labor 
costs.  I  should  estimate  that  a  majority  in  dollar  amount 
of  fixed-price  contracts  executed  during  this  period  con- 
tained escalator  clauses.  These  clauses  varied  substantially 
in  scope  and  in  the  index  selected  to  measure  increases 
in  costs. 
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119.  Some  of  the  more  primitive  types  of  clauses  had 
attempted  to  protect  the  contractor  to  the  full  extent  of 
any  cost  changes.  Almost  all  of  the  clauses  in  use  at 
the  time  the  renegotiation  statute  was  being  debated,  how- 
ever, attempted  to  protect  the  contractor  not  against  all 
variations  in  the  cost  of  labor  and  materials,  but  only 
against  such  changes  in  those  costs  as  might  be  attributed 
to  general  changes  affecting  the  entire  national  economy 
and  thus  wholly  beyond  the  contractor's  control.  The 
basis  for  calculating  changes  in  costs  under  the  escalator 
clauses  were  in  most  cases  indices  representing  wage  levels 
(either  general  or  for  a  specific  industry)  and  material 
costs,  usually  indices  published  by  the  Bureau  of  Labor 
Statistics. 

120.  The  most  important  determination  in  any  escalator 
clause  was  the  selection  of  the  base  to  which  the  percen- 
tage of  change  in  a  selected  index  is  applied  in  order 
to  calculate  the  permitted  adjustment  of  the  contract  price. 
The  base  selected  varied  widely  among  the  several  con- 
tracts, and  was  often  exeremely  comi)licated  to  compute — 
requiring  in  some  cases  substantial  cost  accounting.  All 
of  the  escalator  clauses  are  rather  complicated  to  a])ply. 
The  computations  |131J  under  most  of  them  were  made 
by  the  Cost  Inspection  Service  of  the  Bureau  of  Supplies 
and  Accounts.  We  have  subsequently  discovered  certain 
errors  in  the  drafting  and  application  of  certain  clauses, 
whereby  increases  were  computed  on  costs  including  the 
price  increases  against  which  the  escalator  clause  was  de- 
signed to  protect  the  contractor.  We  corrected  such  in- 
creases as  they  were  called  to  our  attention. 

121.  All  escalator  clauses  are  to  some  degree  inflation- 
ary   and   are    harmful    in    that    respect.     The    device   had 
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many  disadvantages — it  was  used  only  because  the  Navy 
could  not  persuade  contractors  to  take  contracts  on  any 
other  basis.  Because  of  the  uncertainties  as  to  labor  and 
other  costs  and  the  impetus  to  inflation  which  any  war 
provides,  contractors  refused  to  run  the  risk  of  being  tied 
to  a  fixed-price  under  a  long-range  contract.  Escalator 
clauses  were  to  be  used  only  in  long-term  contracts.  Our 
need  for  munitions  was  so  great,  however,  that  we  could 
not  quarrel  very  much  over  inclusion  of  such  provisions. 
It  must  not  be  assumed  that  because  an  escalator  clause 
was  included  in  a  contract,  the  price  fixed  therein  did  not 
include  any  allowance  for  conting'encies.  As  has  been 
made  quite  evident  later,  the  price  did  include  substantial 
allowances  for  contingencies.  Furthermore,  as  I  have 
indicated,  the  escalator  clause  was  not  a  complete  answer 
to  the  contractor's  insistence  upon  protection.  The  clause 
purported  to  protect  him  only  against  certain  direct  labor 
and  material  price  increases  and  did  not  protect  him 
against  other  labor  and  material  costs  or  other  indirect 
costs  which  were  subject  to  real  fluctuation.  The  device 
was  an  imperfect  one  which  it  was  necessary  for  us  to 
adopt  in  order  to  speed  procurement.  Even  with  the 
elimination  of  the  risks  covered  by  the  escalator  clauses, 
contractors  were  able  in  some  instances  to  make  profits 
aggregating  50%,  or  [132]  more  of  cost  as  witness  the 
ships  contracts  which  I  earlied  cited. 

122.  On  January  30,  1942,  the  Emergency  Price  Con- 
trol Act  was  approved.  The  adjusted  increases  in  con- 
tract prices  under  the  escalator  clause  had  to  stop  at  any 
ceilings  established  by  the  Price  Administrator  on  articles 
purchased  or  produced  under  the  contract.  At  that  time 
it  was  not  known  just  how  the  Act  would  affect  price 
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escalation;  subsequently  specific  escalator  clauses  have 
been  worked  out  for  contracts  covering  certain  materials 
subject  to  OPA  ceilings. 

IV.     NECESSITY  OF  THE  RENEGOTIATION 
STATUTE 

123.  Had  the  renegotiation  statute  not  been  enacted, 
I  am  convinced  that  Navy  procurement  would  have  been 
affected  in  the  following  ways,  among  others: 

a.  greater  use  of  cost-plus  contracts; 

b.  enforced  use  of  mandatory  orders  to  obtain  muni- 
tions with  respect  to  which  agreement  on  price  could 
not  be  reached; 

c.  reluctance  on  the  part  of  contractors  to  take  prime 
contracts,  including  preference  for  subcontracts;  and 

d.  excessive  profit  and  waste. 

These  probable  results  are  to  a  large  degree  all  tide  to- 
gether. We  should  have  found  it  more  and  more  difficult, 
I  believe,  to  allow  the  large  contingencies  demanded  by 
ccjntractors  in  fixed-prices,  and  should  therefore  have 
been  driven  to  a  much  wider  use  of  the  cost-plus-a-fixed- 
fee  contract  and  the  mandatory  order.  1  have  earlier 
fkscribed  the  lack  of  incentive  to  reduce  costs  which  is 
inherent  in  the  form  of  the  cost-plus-a-fixed-fee  contract, 
and  the  large  number  of  auditing  personnel  required  to 
determine  allowable  costs  under  such  contracts.  Man- 
datory orders  constitute  a  somewhat  ponderous  means  of 
procurement,  and  leave  the  [133]  Government  with  the 
pricing  problem  still  on  its  hands,  plus  possible  court 
proceedings.  There  can  be  little  doubt  but  that  i)rofits 
would  generally  have  been  larger  in  the  absence  of  re- 


North  American  Aviation ^  Inc.,  etc.,  et  al.         139 

negotiation.  After  a  study  of  tlie  complex  problem  of 
limiting-  profits  in  war  to  fair  and  reasonable  amounts — 
the  problem  both  as  we  faced  it  in  the  past  and  as  we 
have  faced  it  in  this  war — I  know  of  no  other  type  of 
profit  limitation  which  can  take  into  consideration  the 
many  diverse  factors  affecting  the  profits  of  different 
contractors  and  fairly  adjust  those  profits,  as  adequately 
as  does  the  renegotiation  process.  The  growing  Con- 
gressional and  public  criticism  of  exorbitant  war  profits 
in  1941  and  1942  would  have  resulted  in  an  increasing 
reluctance  on  the  part  of  manufacturers  to  take  war 
contracts,  and  eventually  in  some  form  of  profit  limita- 
tion less  palatable  and  less  equitable  than  renegotiation. 
I  am  strongly  of  the  opinion  that,  while  the  Government 
should  consistently  seek  to  improve  its  negotiation  pro- 
cedures in  arriving  at  close  prices,  the  problems  of  war 
procurement  render  impossible  any  completely  satisfactory 
solution  of  the  problem  of  initial  pricing.  Renegotiation, 
which  affords  a  review  of  prices  after  the  contractor  has 
had  the  cost  experience  in  the  performance  of  his  con- 
tracts, is  to  my  mind  an  essential  part  of  wartime  pro- 
curement, today  as  well  as  in  early  1942. 

H.  STRUVE  HENSEL. 

Sworn    and    subscribed    before    me    this    16th    day    of 
July,  1945. 

(Seal)  LUCILLE  HOLLAND. 

Notary  Public,    D.  C. 

My  Commission  expires  Sept.   1,   1946. 

[Endorsed]:    Filed  Jan.  28,   1946.    [134] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT  OF  ROBERT  P.  PATTERSON 

District  of  Columbia,  ss 

Robert  P.  Patterson,  being  duly  sworn,  deposes  and 
says: 

1.  I  am  Under  Secretary  of  War  of  the  United  States 
and  have  held  that  office,  which  was  created  by  the  Act 
of  December  16.  1940.  54  Stat.  1224,  since  December  19, 
1940.  From  July  30,  1940  to  December  19,  1940  I  was 
The  Assistant  Secretary  of  War. 

2.  By  authority  of  various  statutes  and  by  various 
delegations  of  authority  from  The  Secretary  of  War, 
I  am,  and  have  been  both  as  Under  Secretary  and  as 
The  Assistant  Secretary  of  War,  charged  with  the  super- 
vision of  the  procurement  of  all  military  supplies  and  of 
other  business  of  the  War  Department  and  the  Army 
pertaining    to    production    and    procurement. 

3.  The  statements  made  in  this  affidavit  are  based  upon 
information  acquired  by  me  in  my  official  capacity  and 
which  I  believe  to  be  true  and  accurate. 

Preliminary   Statement 

4.  Wartime  procurement  for  the  military  establish- 
ment differs  radically  from  procurement  in  times  of  peace. 
Speed  in  ])roduction  at  once  becomes  all-important.  In- 
dustr}-  is  called  ujoon  to  produce  an  entire  com|)lex  of 
new  products,  constantly  changing  in  design  and  purpose. 
Quantities  of  both  old  and  new  products,  far  beyond 
those  previously  manufactured,  are  suddenly  demanded, 
and  in  the  shortest  possible  time.    For  the  production  of 
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these  needed  items,  [136]  existing  plants,  machinery  and 
equipment  have  to  be  converted  from  producing  peacetime 
civilian  goods  to  meet  the  different  and  expanded  needs  of 
the  armed  forces.  Even  the  marginal  producers  have  to 
be  used  in  order  to  meet  these  needs.  In  addition,  hundreds 
of  new  plants,  new  machinery  and  new  equipment  have  to 
be  constructed,  installed,  and  put  to  work.  The  nation's 
manpower  has  to  be  reallocated,  almost  overnight,  to  ad- 
just to  the  gaps  caused  by  the  transfer  of  millions  from 
production  to  the  armed  forces,  and  to  the  springing  up  of 
new  industries  and  new  areas  of  production.  Enormous 
dislocations  in  transportation,  and  in  the  supply  of  raw- 
materials  have  to  be  ironed  out. 

5.  The  necessary  result  of  this  combination  of  circum- 
stances is  that  the  war  procuring  agencies  cannot  use 
normal  methods  of  procurement.  The  pressing  need  for 
speed  requires  the  abandonment  of  drawn-out  negotiation 
and  the  careful  surveys  of  all  relevant  factors  which  sound 
purchasing  would  otherwise  require.  Competition  neces- 
sarily wanes  and  no  longer  offers  an  adequate  guide  to 
the  prices  which  should  be  paid.  Above  all,  the  forecasting 
of  costs  of  production  becomes,  in  large  measure,  a  mat- 
ter of  informed  guessing  rather  than  of  real  cost  analysis. 
This  is  true  in  the  case  of  new  products,  new  plants,  and 
new  producers;  it  is  likewise  true,  though  perhaps  in 
lesser  degree,  wherever  the  quantities  to  be  manufactured 
are  sharply  increased  over  pre-war  amounts.  Accordingly, 
advance  prices  quoted  in  good  faith  by  manufacturers  in 
a  large  number  of  cases  have  little  relation  to  costs  ac- 
tually experienced  in  the  course  of  production.  Further- 
more, many  manufacturers  feel  unable  to  quote  firm  prices 
without   including  reserves   to   cover   many  contingencies 
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the  occurrence  of  [13/1  which  might  skyrocket  their  costs, 
and  so  overturn  all  their  estimates. 

6.  These  were  the  conditions  of  wartime  procurement, 
after  December  7,  1941,  and  the  War  Department  had 
to  force  its  procurement  activities  into  their  mold.  Ef- 
forts were  made,  of  course,  to  develop  contractual  devices 
which  would  minimize  the  paramount  difficulty  in  esti- 
mating production  costs.  The  cost-plus-fixed-fee  contract 
was  used  where  unavoidable,  but  this  form  has  the  dis- 
advantage of  removing  financial  incentives  to  efficiency 
and  of  imposing  a  heavy  burden  of  auditing  upon  the 
Government  and  the  contractor.  Escalator  clauses,  per- 
mitting prices  to  be  adjusted  according  to  fluctuations  in 
indices  of  labor  and  material  costs,  were  also  used  but 
proved  unworkable.  Letters  of  intent,  under  which  manu- 
facture was  commenced  prior  to  the  negotiation  of  a  for- 
mal contract,  helped  to  speed  production,  but  could  not, 
of  course,  solve  the  ultimate  problem  of  decreasing  costs 
and  preventing  excessive  profits. 

7.  Shortly  after  the  declarations  of  war,  both  the  legis- 
lative and  the  executive  branches  of  the  Government 
realized  that  excessive  wartime  profits  were  certain  to 
accrue  unless  counter  measures  were  taken.  The  evil 
effect  of  such  wartime  excessive  profit  on  the  morale  of 
the  fighting  forces  and  the  civilian  population,  as  well  as 
the  unnecessary  financial  burden  upon  the  Government, 
could  not  be  ignored.  The  example  of  the  last  war  was 
still  fresh.  Many  war  contractors  realized  the  dangers 
and  inequities  resulting  from  such  excessive  profit,  and 
some  of  them  made  refunds  of  excessive  profits  or  vol- 
untarily reduced  their  prices.  In  the  spring  of  1942,  the 
War  Department  developed  cost  analysis  units  to  check, 
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so  far  as  practicable,  on  production  costs,  and  set  up  a 
price  adjustment  board  [138]  to  negotiate  with  contractors 
for  voluntary  price  reduction  and  refunds  of  past  pay- 
ments. Tentative  policies  as  to  what  profits  were  excessive 
were  established  and  meetings  with  contractors  had.  At 
the  same  time,  there  came  into  use  contract  clauses  pro- 
viding for  the  renegotiation  or  redetermination  of  contract 
prices  after  an  initial  period  of  production  had  laid  a  basis 
for  the  proper  estimation  of  costs.  We  hoped  that  these 
means  would  keep  incentives  to  efficiency  alive  and  at  the 
same  time  v\^ould  tend  to  eliminate  undue  profits  such  as 
were  then  coming  to  light. 

8.  The  Congress  apparently  felt,  however,  that  these 
contractual  measures,  resting  as  they  did  upon  the  volun- 
tary cooperation  of  a  relatively  small  number  of  war 
contractors,  did  not  provide  enough  certainty  that  exces- 
sive profits  would  be  eliminated.  The  Vinson-Trammel 
Act,  limiting  profits  on  aircraft  and  ship  construction, 
had  been  repealed  in  1940,  but  an  eflfort  was  made  to  re- 
vive it.  In  March,  1942,  the  War  Department  and  the 
War  Production  Board  opposed  such  legislation  on  the 
ground  that  a  flat  percentage  profit  limitation  would  im- 
pede production  and  would  be  unfair  to  many  contractors 
and  too  generous  to  others.  After  the  Case  amendment 
imposing  such  a  flat  percentage  limitation  on  profits  from 
war  contracts  had  been  adopted  by  the  House  of  Rep- 
resentatives late  in  March,  1942,  the  armed  services  and 
the  War  Production  Board  ofifered  a  substitute  proposal 
giving  statutory  authority  to  the  process  of  voluntary  re- 
negotiation which  had  been  developing.  Congress  adopted 
the  principle  of  renegotiation  with  which  the  armed 
services  were  in  accord   (rather  than  the  principle  of  a 
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flat  percentage  limitation  of  profits),  and  it  also  en- 
dowed the  procuring  agencies  with  power  to  [139]  deter- 
mine excessive  profits  when  no  bilateral  agreement  could 
be  reached  with  the  contractor.  I  believe  that  this  addition 
by  the  Congress  of  the  power  of  unilateral  action  was  a 
wise  and  a  necessary  one,  and  that  without  it  renegotiation 
would  not  have  accomplished  anything  like  the  results 
that  have  been  achieved. 

9.  The  purpose  of  this  afhdivit  is  to  present  the  facts 
showing  in  greater  detail,  (a)  the  nature  and  extent  of 
the  procurement  problems  of  the  Army  after  the  declara- 
tion of  war,  (b)  the  need  for  renegotiation  and  limitation 
of  profits  of  war  contractors  and  the  steps  which  had  been 
taken  in  that  direction  prior  to  the  enactment  of  the  re- 
negotiation statute,  and  (c)  what  statutory  renegotiation 
has  accomplished. 

The    Army's    Procurement    Problems    Subsequent    to    the 
Declaration   of    War 

10.  Immediately  after  the  attack  on  Pearl  Harbor,  on 
December  7,  1941,  the  War  Department's  procurement 
program  was  sharply  accelerated  to  meet  the  new  require- 
ments imposed  upon  the  country  and  the  Army  by  the 
sudden  involvement  of  the  United  States  in  the  war. 
The  defense  procurement  program  had  been  large,  but 
the  effort  \\as  minor  in  comparison  with  that  necessitated 
by  the  demands  of  active  warfare.  Supplies,  equipment, 
housing,  ammunition,  and  weapons  had  to  be  secured,  in 
the  least  possible  time,  for  our  rapidly  expanding  armed 
forces,  and  for  the  anticipated  needs  of  a  war  to  be  fought 
on  two  sides  of  the  globe.  In  addition,  increased  supplies 
for  the  nations  with  which  we  were  allied  had  to  be  pro- 


North  American  Aviation,  Inc.,  etc.,  et  al.        145 

duced  with  the  greatest  possible  speed.  All  phases  of 
procurement  were  stepped  up:  production  of  the  weapons 
of  war,  such  as  guns,  planes,  tanks;  construction  and 
equiping  of  camps;  procurement  of  equipment  and  sup- 
plies for  the  troops;  construction  of  plant  faciHties;  [140] 
production  of  the  means  of  communication  and  trans- 
portation. 

11.  The  extent  of  the  problem  facing  the  procurement 
agencies  can  be  judged  from  the  goals  set  by  the  Presi- 
dent in  his  message  to  Congress  of  January  6,  1942.  The 
President  stated: 

I  have  just  sent  a  letter  of  directive  to  the  appro- 
priate departments  and  agencies  of  our  government 
ordering  that  immediate  steps  be  taken: 

First  to  increase  our  production  rate  of  airplanes 
so  rapidly  that  in  this  year  1942  we  shall  produce 
60,000  planes,  10,000  by  the  way,  more  than  the  goal 
that  we  set  a  year  and  a  half  ago.  This  includes 
45,000  combat  planes,  bombers,  dive  bombers,  pur- 
suit planes.  The  rate  of  increase  will  be  maintained, 
continued,  so  that  next  year,  1943,  we  shall  produce 
125,000  planes,  including  100,000  combat  planes. 

Secondly,  to  increase  our  production  rate  of  tanks 
so  rapidly  that  in  this  year,  1942,  we  shall  produce 
45,000  tanks,  and  to  continue  that  increase  so  that 
next  year,  1943,  we  shall  produce  75,000  tanks. 

Third,  to  increase  our  production  rate  of  anti- 
aircraft guns  so  rapidly  that  in  this  year,  1942.  we 
shall  produce  20,000  of  them,  and  to  continue  that 
increase  so  that  next  year,  1943,  we  shall  produce 
35,000  antiaircraft  ^uns. 
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And  fourth,  to  increase  our  production  rate  of 
merchant  ships  so  rapidly  that  in  this  year,  1942,  we 
shall  build  8,000,000  deadweight  tons,  as  compared 
with  a  1941  completed  production  of  1,100,000.  And 
finally,  we  shall  continue  that  increase  so  that  next 
year,  1943,  we  shall  build  10,000,000  tons  of  shipping. 

Illustrative  of  the  tremendous  undertaking  facing  both 
American  industry  and  the  procurement  agencies  is  the 
fact  that  the  total  number  of  planes  (military,  commercial, 
and  private)  produced  from  1903  to  1940  [141]  was  some 
33^  percent  less  than  the  number  scheduled  for  the  year 
1942  alone,  and  that  procurement  of  planes  for  the  Army 
during  1942  was  over  250%  greater  than  in  1941.  For 
the  fiscal  year  ending  June  30,  1942,  the  money  appro- 
priated for  War  Department  procurement  and  construc- 
tion was  more  than  six  times  the  amount  appropriated  in 
the  fiscal  year  1941.  One-third  of  the  total  was  appropri- 
ated by  the  Congress  in  the  first  half  of  the  fiscal  year 
1942.  before  the  United  States  had  been  attacked:  after 
Pearl  Harbor,  the  Congress  tripled  the  new  procurement 
funds  made  available  earlier  in  the  fiscal  year. 

12.  To  fulfill  the  requirements  of  this  expanded  war 
program,  a  vast  number  of  contracts  had  to  be  made,  as 
quickly  as  possible,  for  supplies,  weapons,  and  munitions 
of  all  kinds.  Attached  as  Exhibit  A  is  a  chart  (based 
on  information  furnished  by  the  War  Department  Board) 
showing  the  number  and  dollar  value  of  contracts  for  all 
types  of  war  materials  entered  into  each  month  from  July 

1941  through  June  1942  by  the  various  procuring  agen- 
cies.   The  tremendous  increase  which  occurred  in  January 

1942  and  continued  through  the  remaining  months  of  that 
fiscal  year  is  clearly  shown  by  this  chart.    In  November, 
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1941,  the  total  dollar  value  of  such  contracts  was  $1,506,- 
000,000;  in  December  it  jumped  to  $3,131,000,000;  and 
in  January  1942  to  $9,456,000,000;  in  the  remaining 
months  of  the  fiscal  year  it  never  fell  below  $4,800,- 
000,000.  The  chart,  it  should  be  noted,  understates  both 
the  total  number  of  contracts  and  their  total  dollar  value, 
since  it  excludes  ( 1 )  contracts  with  a  value  of  less  than 
$50,000  (of  which  there  were  a  vast  number),  (2)  con- 
tracts for  subsistence,  and  (3)  construction  contracts.  An 
idea  of  the  comparison  between  the  total  number  of  con- 
tracts entered  into  by  the  War  Department  prior  to  [142] 
Pearl  Harbor  and  thereafter  can  be  gained  from  the  fact 
that  the  number  of  contracts  for  the  fiscal  year  ending 
June  30,  1941,  was  667,364,  while  that  for  the  four 
months  of  July,  August,  September,  and  October  1942 
alone  was  1,408,141.  All  these  figures  concern  only  prime 
contracts,  but  the  vast  stimulating  effect  of  this  expanded 
volume  of  prime  contracts  upon  subcontracting  of  all  tiers 
is  readily  apparent.  On  December  31,  1941,  War  De- 
partment obligations  for  supplies  and  new  capital  facilities 
amounted  to  more  than  9  billion  dollars,  but  on  June  30, 

1942,  they  amounted  to  nearly  43  billion  dollars.  War 
Department  expenditures  for  delivered  supplies  were 
nearly  4  billions  on  December  31,  and  were  more  than 
13  billions  on  June  30.  In  the  last  six  months  of  the 
fiscal  year  ending  June  30,  1942,  War  Department  con- 
tractual activity  and  the  delivery  of  supplies  were  four 
times  greater  than  in  the  first  six  months.  Some  con- 
ception of  the  vast  scope  of  the  procurement  activity  of 
the  armed  services  after  the  attack  on  Pearl  Harbor  can 
be  gained  from  the  fact  that  the  total  expenditures  of 
the  War  and  Navy  Departments  for  the  one  fiscal  vear 
ending  June  30,  1942  ($22,905,000,000)  considerably  ex- 
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ceecled   the   total   military   and  naval  expenditures  of  the 
Government  from  1789  through  the  end  of  World  War  I. 

13.  To  meet  these  accelerated  demands,  the  armed 
forces  had  to  call,  in  largest  measure,  upon  private  in- 
dustry which,  prior  to  December  7,  1941,  was  devoting 
only  25%,  of  its  total  production  to  defense  work,  and  of 
this  amount,  by  far  the  largest  proportion  resulted  from 
the  use  of  existing  idle  capacity  and  the  establishment  of 
new  facilities  rather  than  from  the  conversion  of  existing 
facilities  geared  to  civilian  production.  Little  stoppage  of 
civilian  pro-  [143]  duction  had  occurred  prior  to  Decem- 
ber 1,  1941.  If  the  imperative  needs  of  the  armament 
program  were  to  be  satisfied,  wholesale  conversion  of 
existing  production  facilities  to  a  war  economy  would 
have  to  occur.  By  the  end  of  1942,  the  proportion  of 
manufacturing  industry  devoted  to  war  production 
amounted  to  upwards  of  45%,  and  presently  this  per- 
centage is  estimated  at  60%,.  Some  of  this  increase  is,  of 
course,  attributed  to  the  continued  construction  and  use 
of  new  facilities,  but  the  greater  part  of  it  has  come  from 
conversion    of    existing    facilities    since    December    1941. 

14.  The  armed  forces  were  thus  forced  to  grapple  with 
major  difficulties  stemming  from  (a)  the  greatly  increas- 
ed demands  for  supplies  of  all  types,  (b)  the  accelerated 
program  requiring  immediate  production,  and  (c)  the 
urgent  and  rapid  conversion  of  the  great  mass  of  Ameri- 
can industry  to  war  work  and  the  large-scale  use  of  new 
facilities.  Other  acute  problems  were  caused  by  (d)  the 
demand  for  new  products  not  previously  manufactured, 
and  by  the  constant  modification  of  specifications  to  reflect 
improvements  in  design  or  changing  needs,  and  (e)  by 
the  current  uncertainty  in  the  amounts  of  materiel  to  be 
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procured,  and  the  grave  difficulties  in  the  supply  and  cost 
of  labor  and  materiel  which  were  daily  arising  at  that 
time: 

(a)  The  greatly  increased  demand  for  supplies  made 
the  accurate  forecasting  of  costs  very  difficult.  Starting 
costs  were  bound  to  be  higher  than  those  incurred  after 
mass  production  had  begun ;  but  the  extent  to  which  quan- 
tity production  would  bring  a  sharp  drop  in  costs  could 
not  be  estimated  either  by  the  Government  or  by  con- 
tractors, and  the  latter  were  naturally  very  cautious  in 
prophesying  about  their  future  costs.  This  was  frequently 
true  in  the  case  of  standard  articles  previously  manu- 
factured in  small  quan-  [144]  tities  and  was  uniformly 
true  in  the  case  of  new  products. 

(b)  The  urgent  need  for  placing  orders  and  starting- 
production  as  soon  as  possible  placed  the  importance  of 
speed  far  above  thorough  analysis  or  careful  negotiations. 
Time  was  of  the  essence,  and  the  Government  personnel 
entrusted  with  negotiation  and  procurement  were,  of 
necessity,  too  few  and  too  overburdened  to  follow  the 
normal  procedures  of  careful  procurement.  There  was 
simply  no  time  to  collate  and  check  the  cost  information 
which  in  less  abnormal  times  would  be  required;  and,  of 
course,  such  cost  information  pertinent  to  wartime  pro- 
duction   was    frequently   nowhere    obtainable. 

(c)  The  conversion  of  peacetime  facilities  to  war  work 
meant  that  cost  data  for  the  new  production  were  un- 
available, even  for  established  plants.  And  in  the  hun- 
dreds of  new  plants  producing  war  goods,  only  the 
roughest  guess  as  to  the  costs  of  manufacturing  which 
would  be  experienced  during  actual  production  could  be 
made.    Marginal  producers,  and  those  with  no  experience 
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with  the  product  or  with  the  greatly  increased  quantities 
they  would  be  called  upon  to  produce,  had  to  be  used. 

( d )  War  on  the  scale  and  under  the  conditions  we  are 
fighting  calls  for  unceasing  development,  production,  use, 
and  improvement  of  countless  new  supplies  and  weapons. 
The  demands  of  amphibious  warfare,  for  instance,  led  to 
the  development  of  amphibian  boats  and  cargo  carriers. 
The  mechanization  of  modern  warfare  forced  the  develop- 
ment and  rapid  production  of  such  items  as  tanks  and 
motorized  gun  carriers  as  well  as  of  the  weapons  em- 
ployed against  them:  anti-tank  guns  and  grenades,  armor- 
piercing  ammunition,  self-propelled  mounts,  and  anti- 
aircraft guns.  The  spurt  and  rapid  changes  in  aircraft 
development  [145]  are  common  knowledge,  as  the  growth 
of  communication  and  detection  devices.  Changes  in  de- 
sign and  material  also  frequently  resulted  from  shortages 
of  previously  used  components.  The  use  of  steel  had  to 
be  severely  limited  wherever  a  less  critical  material  could 
be  substituted.  Motor  vehicle  cargo  bodies,  for  example, 
w^ere  converted  from  steel  to  wood.  Acute  shortages  of 
copper  and  brass  led  to  other  changes  in  accepted  design. 
Great  use  was  made  of  plastics  in  order  to  release  critical 
metals.  This  activity  can  be  partly  epitomized  in  the 
summary  statistic  that  during  the  fiscal  year  1942  ap- 
proximately 1,200  Army  specilications  were  reviewed,  and 
revised  or  approved;  and  about  425  specifications  were 
completely    cancelled. 

(e)  Material  and  lab(jr  shortages  were  acute  in  the 
spring  of  1942.  The  consequence  was  that  it  was  gen- 
erally difficult,  except  within  the  widest  limits,  to  estab- 
lish accurate  schedules  for  the  production  of  supplies. 
The  Army's  requirements   had  to  be  drastically   reduced, 
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in  the  months  from  February  to  June  1942,  because  of 
these  factors,  and  these  changes  and  reductions  were 
reflected  in  the  War  Department's  procurement  program. 
An  equally  important  consequence  was  the  difficulty  of 
gauging  both  the  costs  and  the  time  of  performance  be- 
cause of  the  shortages  and  anticipated  rise  in  the  costs  of 
labor   and   materials. 

15.  All  these  factors  made  advance  pricing  a  hap- 
hazard process  in  which  the  war  procurement  agencies 
could  put  little  trust.  The  situation  with  which  we  were 
faced  is  well  summarized  in  the  following  two  statements 
(one  by  a  Government  agency  and  the  other  by  a  large 
war  contractor)  with  which  I  am  in  full  accord  and 
which  I  believe  to  be  an  accurate  description  of  the  pro- 
curement situation  as  it  existed  after  the  coming  of  the 
war.  The  following  is  an  excerpt  from  the  Introduction 
to  the  Renegotiation  Regula-  [146]  tions  issued  by  the 
War  Contracts   Price  Adjustment  Board: 

The  war  program  creates  problems  of  procure- 
ment and  production  unprecedented  in  scal^  and 
complexity.  War  materials  of  all  kinds  are  required 
in  enormous  quantities  with  the  greatest  possible 
speed.  The  munitions  program  expanded  with  such 
rapidity  that  contracting  officers  were  hard  pressed 
to  place  contracts  in  time  to  meet  the  accelerated  re- 
quirements. In  order  to  avoid  delay,  they  had  to  make 
contracts  without  adequate  data.  Obtaining  the  ma- 
terial was  the  first  issue.  Many  contractors  were 
asked  to  produce  articles  which  had  never  been  pro- 
duced before  and  which  were  subject  to  frequent 
change.  Others  were  asked  to  produce  articles  which 
were  new  to  them.    Still  others,  who  had  produced 
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articles  in  small  quantities,  were  asked  to  produce 
them  in  amounts  far  beyond  their  previous  exper- 
ience. Quantities  needed,  the  rates  of  delivery  and 
specifications  had  often  to  be  revised  in  the  light  of 
ex])erience  and  the  demands  of  war.  Shortages  of 
material,  priorities,  and  allocations  increased  the 
uncertainty   of   production. 

Besides  these  circumstances,  contractors  and  con- 
tracting officers  were  frequently  unable  to  make  an 
accurate  forecast  of  costs  on  which  to  base  prices. 
During  the  period  of  transition,  costs  were  certain 
to  be  high.  New  facilities  had  to  be  obtained,  new 
personnel  employed  and  trained  to  new  methods  and 
new  sources  of  supply  developed.  How  long  this 
would  take  was  itself  uncertain.  After  the  contractor 
got  into  production,  greater  efficiency,  improved  meth- 
ods, and  increased  volume  could  be  expected  to  reduce 
costs  sharply. 

The  following  are  excerpts  from  a  report  by  the  General 
Motors  Corporation,  in  September  1943,  to  the  War 
Department  Price  Adjustment  Board:    [147] 

With  the  advent  of  the  war-production  program, 
the  automatic  check  on  pricing  policy  which  had  been 
furnished  by  competition  during  peacetime  could  no 
longer  be  relied  upon.  The  Corporation  was  obliged 
to  undertake  the  manufacture  of  many  products  which 
were  entirely  foreign  to  its  own  past  operations.  In 
many  instances,  these  products  had  not  been  produced 
by  any  manufacturers  in  the  volume  contemplated 
by  the  war  program.  As  a  result,  there  was  no 
ready-made  yardstick  against  which  the  Corporation 
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could  measure  proposed  prices,  and  it  became  neces- 
sary to  rely  largely  upon  the  judgment  of  the  several 
general  managers  of  the  operating  divisions  and  the 
Government  contracting  officers,  as  well  as  whatever 
limited  experience  might  be  available  from  other  pro- 
ducers, as  to  the  reasonableness  of  the  cost  estimates 
and  prices  submitted.  In  certain  cases,  the  only  prac- 
tical solution  of  the  pricing  problem  has  been  to 
insert  clauses  into  contracts  providing  that  prices 
would  be  reviewed  as  soon  as  representative  cost 
experience  had  been  obtained  as  a  result  of  volume 
production. 

Under  these  circumstances,  it  has  been  impossible 
to  predict  with  any  degree  of  certainty  what  the 
operating  results  of  particular  contracts  might  ul- 
timately be.  It  therefore  became  imperative  for  the 
Corporation  to  establish  as  soon  as  possible  a  basic 
pricing  policy  which  would  take  into  account  these 
unusual  conditions  and  insure  that  proper  and  effec- 
tive pricing  control  would  be  obtained.  In  establish- 
ing this  policy,  the  primary  considerations  were  two- 
fold. First,  it  was  recognized  that  in  producing  war 
material,  the  checks  of  normal  competition  had  been 
removed,  and  that  the  peacetime  conception  of  de- 
sirable profit  margins,  as  previously  described,  had  to 
be  modified.  Second,  it  was  considered  essential  to 
maintain,  as  far  as  possible,  the  Corporation's  normal 
method  of  doing  business  on  a  decentralized  basis, 
with  primary  [148]  responsibilty  for  contracting, 
pricing  and  production  resting  upon  the  divisional 
general  managers,  subject  to  the  over-all  general  pol- 
icies of  the  Corporation.     *     *     * 
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The  policy  of  taking  contracts  on  a  fixed-price 
basis  whenever  practicable  was  adopted  (despite  the 
increased  risk)  because  of  the  greater  incentive  to 
efficient  operation  afiforded  by  this  type  of  contract 
as  compared  with  the  cost-plus-fixed-fee  type.  How- 
ever, it  was  recognized  that  the  divisions  were  under- 
taking the  production  of  war  materials  which  were 
not  only  new  to  the  Corporation,  but  had  not  been 
manufactured  by  any  one  on  a  "mass-production" 
basis.  Therefore,  there  was  always  a  possibility  that 
initial  cost  estimates  on  certain  contracts,  even  though 
they  appeared  reasonable  to  the  divisional  general 
managers  and  to  the  Government  contracting  officers 
at  the  time  the  estimates  were  prepared,  might  turn 
out  to  be  higher  than  actual  costs  of  production  as 
volume  increased,  when  designs  were  changed,  and 
as  manufacturing  experience  was  obtained.     *     *     * 

16.  A  graphic  illustration  of  the  way  in  which  all  the 
factors  of  uncertainty  listed  above  combined  to  make  the 
advance  estimation  of  costs  extremely  difficult  in  1941  and 
1942  is  furnished  by  the  experience  of  the  General  Motors 
Corporation.  That  company  is  one  of  the  largest  peace- 
time manufacturers  of  automotive  products,  its  accounting 
and  auditing  procedures  are  superior,  and  its  ability  to 
forecast  the  costs  of  manufacture  of  automotive  products 
would  far  outrun  that  of  most  other  producers.  Never- 
theless, as  the  company  itself  fully  realized  (see  para- 
graph 15  above),  even  it  was  in  no  position  to  estimate 
its  costs  with  any  acceptable  margin  of  accuracy.  General 
Motors  accepted  contracts  containing  redetermination  pro- 
visions, under  which  an  original  price  based  on  the  best 
available  estimate  of  costs  was  established,  with  revisions 
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made  after  [149]  the  costs  of  a  preliminary  run  of  1,000 
units  and  a  test  run  of  a  further  1,000  units  were  avail- 
able. The  price  for  the  remainder  of  the  contract  was 
determined  on  the  basis  of  the  test  run.  The  results  ob- 
tained under  two  of  these  contracts  were  as  follows: 

a.  Medium  Tank  (per  unit)  : 

Original  price    (middle  of   1941) $67,401 

Estimated 
redetermined 
valu£ 
Preliminary  run   (March  1942-December  1942),  1,000  units   (in- 
cluding   preproduction     expenses) $50,947 

Test  run   (December  1942-February  1943),  1,000  units 39,079 

Remainder    (February   1943-August   194-^),    1,053   units 39,285 

b.  Light  tank  (per  unit)  : 

Original   price    (set   during    1941) $45,000 

Estimated 

redetermined 

value 

Preliminary  run    (April   1942-October   1942),   1,000  units $34,625.99 

Test  run  (October  1942-December  1942),  1,000  units _ 26,972.96 

Remainder   (December  1942-February  1943),  1,266  units 28,347.09 

2nd  Preliminary  run   (Feb.  1943- June  1943),  1,000  units 24,658.65 

c.  The  following  table  illustrates  the  sharp  decrease 
in  costs  following  a  sharp  rise  in  quantity  of  production, 
and  the  gaining  of  manufacturing  experience.  The  fig- 
ures represent  revisions  of  General  Motors  Corporation's 
price  for  the  .50  cal.  heavy  barrel  machine  gun: 

Units  Price 

Original   price    (Aug.    1941-Dec.    1941) 1,308  $868.07 

1st    revision    (Jan.    1942-Mar.    1942) 2,830  632.55 

2nd   revision    (Apr.    1942-May   1942) 3,247  532.00 

3rd   revision    (May   1942-Sept.    1942) 14,717  413.60 

10th  revision    (June  1943-Aug.   1943) 3,500  300.59 
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17.  Faced  with  these-  difficulties  of  estimating  produc- 
tion costs  and  also  with  the  pressing  need  for  speed  in 
procurement,  the  War  Department  naturally  chose  to  em- 
phasize, after  December  7,  1941,  the  speedy  placing  of  a 
mass  of  contracts.  Pressure  to  obtain  supplies  was  al- 
ready great  before  the  attack  [150]  on  Pearl  Harbor,  but 
thereafter  it  was  made  even  clearer  to  contract  officers 
that  they  were  expected  to  place  the  increasing  load  of 
orders  assigned  to  them  with  the  least  possible  delay.  The 
war  would  not  rest  to  allow  proper  negotiation,  and  the 
War  Department  made  it  clear  that  the  primary  goal  was 
speed  in  obtaining  the  necessary  equipment  and  supplies. 
Illustrative  is  P.  &  C.  General  Directive  No.  8,^  issued 
January  14,  1942  (attached  hereto  as  Exhibit  B),  which 
stated  that  "price  is  a  secondary  consideration  as  com- 
pared with  speed  and  efficient  production,"  and  "speed  in 
placing  orders  now  authorized  is  important,  but  speed 
of  production  as  a  whole  during  the  next  18  months  is  of 
even  greater  importance.  *  *  *  War  calls  for  the  same 
boldness  and  imagination  in  procurement  as  it  does  in 
meeting  combat  conditions  in  the  field."  War  Production 
Board  Directive  No.  2.  March  3,  1942,  placed  "]irimary 
emphasis  *  *  *  upon  securing  delivery  in  the  time  re- 
quired by  the  war  program."  P.  B.  General  Directive  No. 
34,  dated  April  9,  1942.  which  coordinated  War  Depart- 
ment   rules    concerning    purchases,    reiterated    the    WPB 


^P.  &  C.  General  Directives  were  issued,  under  my  direction, 
by  the  Purchases  and  Contracts  Branch  of  the  Office  of  the  Under 
Secretary  of  War ;  this  branch  later  became  the  Contract  Division, 
and  the  directives  were  entitled  CD  General  Directives ;  in 
March  1942.  the  unit  became  the  Purchases  Branch.  Procurement 
and  Distribution  Division,  Headquarters,  .Services  of  Supply,  and 
the  directives  were  entitled  PB  General  Directives. 
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standards  and  added  that  in  giving  effect  to  these  policies 
"it  is  recognized  that  it  may  be  necessary  to  purchase  at 
other  than  the  lowest  price  offered." 

18.  To  implement  this  policy  of  speedy  procurement, 
and  at  the  same  time  to  adjust,  as  best  it  could,  to  the 
conditions  of  wartime  production,  the  War  De-  [151] 
partment  adopted  several  procurement  devices  and  policies. 

a.  Peacetime  War  Department  procurement,  with  cer- 
tain exceptions,  was  accomplished  through  advertising 
for  bids.  At  the  beginning  of  the  general  emergency  it 
was  foreseen  that  this  method  would  prove  impracticable 
for  emergency  procurement,  and  the  Act  of  July  2,  1940 
(Public  No.  703,  76th  Congress)  authorized  contracting 
without  advertising  for  national-defense  purposes.  This 
authority  was  widely  used  for  the  purchase  of  such  sup- 
plies as  aircraft  and  tanks,  but  in  many  fields  it  was  be- 
lieved that  the  Government  could  still  avail  itself  of  the 
safeguards  of  letting  contracts  by  advertising.  After  the 
declaration  of  war,  however,  it  was  seen  that  negotiation 
would  have  to  supplant  advertising  almost  entirely.  The 
increased  need  for  speed  in  procurement,  the  necessity  of 
employing  even  high-cost  producers,  the  unfamiliarity  of 
most  contractors  with  the  products  or  the  quantities  they 
were  called  upon  to  manufacture,  and  all  the  uncertainties 
of  the  period  described  above,  combined  to  render  adver- 
tising unsuitable  to  wartime  procurement.  Accordingly', 
on  December  16,  1941,  the  Secretary  of  War  issued  a 
directive  broadly  extending  the  authority  to  make  pro- 
curements without  advertising,  and  by  directive  of  De- 
cember 17,  1941  (P.  &  C.  General  Directive  No.  81)  I 
ordered  "that  the  authority  to  place  orders  without  ad- 
vertising be  utilized  in  all  cases  where  that  method  of 
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procurement  will  expedite  the  accomplishment  of  the  war 
effort."  The  First  War  Powers  Act  of  1941  (approved 
December  18.  1941),  and  Executive  Order  No.  9001, 
issued  December  27,  1941,  confirmed  and  extended  the 
power  to  make  contracts  by  negotiation,  and  thereafter 
the  use  of  that  method  became  dominant  in  Army  pro- 
cure- [152]  ment.  On  March  3,  1942,  War  Production 
Board  Directive  No.  2  required  all  of  our  war  contracts 
to  be  negotiated  (unless  specific  authority  to  advertise 
were  granted),  and  on  March  4,  1942,  this  rule  was  made 
effective  in  the  War  Department  by  CD  General  Directive 
No.  25. 

b.  Speed  in  procurement  and  the  utilization  of  all  avail- 
able producing  facilities  required  decentralization  of  pro- 
curement, increased  subcontracting,  and  widespread  dis- 
tribution of  war  orders.  (1)  Prior  to  December,  1941, 
considerable  decentralization  had  been  effected;  the  limits 
of  the  dollar  amounts  of  contracts  which  could  be  ap- 
proved by  echelons  below  the  office  of  the  Under  Secre- 
tary of  War  had  gradually  been  raised  to  $500,000.  On 
December  16,  1941,  the  Secretary  of  War  directed  a 
sweeping  decentralization  of  procurement,  and  on  the  next 
day  T  issued  P.  &  C.  General  Directive  No.  81,  empower- 
ing the  chiefs  of  the  sui)ply  arms  and  services  to  ap])rove 
contracts  up  to  $5,000,000,  and  authorizing  them  to  de- 
centralize still  further.  This  directive  stated  that  "In 
order  to  enable  orders  to  be  placed  in  the  quickest  pos- 
sible time,  it  is  desired  that  chiefs  of  supply  arms  and 
services  decentralize  to  their  field  agencies  the  actual  work 
of  procurement  and  the  placing  of  awards  and  contracts 
to  the  greatest  extent  compatible  with  efficiency  and  proper 
safeguarding  to  the  public  interest."    (2)   Subcontracting 
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had  also  been  fostered  from  the  beginning  of  the  emer- 
gency, since  it  was  foreseen  that  full  defense  production 
could  not  otherwise  be  achieved.  With  the  outbreak  of 
the  war,  P.  &  C.  General  Directive  No.  8,  dated  January 
14,  1942  (Subject:  "Selection  of  Contractors  for  war 
production"),  strongly  emphasized  this  need  and  required 
procurement  officials  to  insist  upon  subcontracting:  "The 
heavy  procurement  program  and  need  for  speed  in  pro^ 
[153]  duction  make  vital  the  best  utilization  of  every 
facility."  (3)  For  the  same  reasons,  the  policy  of  the 
widespread  distribution  of  defense  orders  was  adopted. 
This  policy  was  partially  crystallized  in  War  Production 
Board  Directive  No.  2,  March  3,  1942,  which  stated 
"that  contracts  shall  be  placed  so  as  to  conserve,  for  the 
more  difficult  war-production  problems,  the  facilities  of 
concerns  best  able,  by  reason  of  engineering,  managerial, 
and  physical  resources,  to  handle  them.  Accordingly,  con- 
tracts for  standard  or  other  items  which  involve  relatively 
simple  production  problems  shall  be  placed  with  concerns, 
normally  the  smaller  ones,  which  are  less  able  to  handle 
the   more   difficult   w^ar-production   problems." 

c.  Letters  of  Intent  were  used  early  in  the  emergency 
to  expedite  production.  Through  use  of  this  form  of 
contract,  the  contractor  could  begin  manufacturing  the 
needed  supplies  before  agreement  had  been  reached  on  a 
definite  price,  or  the  full  extent  of  the  procurement  de- 
termined. The  slightly  different  letter  contract  form  was 
authorized  in  May  and  June  1941,  for  the  same  purpose. 
On  December  17,  1941,  there  was  issued  at  my  direction, 
P.  &  C.  General  Directive  No.  88,  which  ordered  the  more 
extensive  use  of  letter  contracts  "in  the  interest  of  ex- 
pediting procurement."    On  January  16,  1942,  revised  let- 
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ter  contract  forms  were  issued,  and  on  January  13,  1942, 
a  letter  purchase  order  (to  replace  the  letter  of  intent) 
was  issued  and  its  use  directed  by  contracting  officers 
''where  the  necessity  for  the  supplies  is  so  urgent  as  to  | 
render  prior  negotiations  in  respect  to  price,  schedule  of 
deliveries,  or  other  terms  impracticable,  or  where  negotia- 
tions in  respect  thereto  have  failed  to  result  in  an  agree- 
ment" (P.  &  C.  General  Directive  No.  5).  These  policies 
were  emphasized  to  the  contracting  personnel  by  the 
various  supply  arms  [154]  and  services.  For  instance,  the 
Signal  Corps  directed  (April  20,  1942)  that  in  no  case 
in  which  time  was  of  the  essence  should  the  selection  of 
a  satisfactory  contractor  be  delayed  to  await  agreement  on 
the  price;  "if  immediate  agreement  cannot  be  reached  on 
the  price,  a  letter  purchase  order  or  a  letter  of  intent 
should  be  issued  to  the  contractor  selected,  so  that  pro- 
duction can  be  initiated  pending  the  negotiation  of  price." 
Pursuant  to  these  directions,  these  contract  forms  were 
used   in   great  number   throughout   the  War   Department. 

19.  Contractual  devices  were  also  adopted  in  an  at- 
tempt to  (overcome  the  insistence  of  contractors  on  cover- 
ing all  the  contingencies  of  wartime  production  into  their 
prices. 

a.  One  means,  of  course,  of  eliminating  the  probability 
of  excessive  profits  and  of  typing  the  contract  price  to 
actual  costs  is  the  cost-pkis-fixed-fee  form  of  contract. 
The  Act  of  July  2,  1940,  authorized  the  use  of  this  form, 
and  War  Department  directives  of  the  same  day  per- 
mitted its  use  when  "deemed  necessary  in  the  interest  of 
the  United  States  in  order  to  accomplish  or  expedite  the 
national  defense  program."  But  this  form  of  contract 
has  nt^N'cr  been  favored  by  the  War  Department,  for  the 
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reasons  that  it  offers  no  financial  incentive  to  control  or 
reduce  costs  and  that  it  requires  an  inordinate  amount  of 
auditing  and  paper  work.  However,  its  use  was  found 
necessary  in  some  cases.  P.  &  C.  General  Directive  No. 
81,  dated  December  17,  1941,  provided  that  "contracts 
will  be  negotiated  on  a  cost-plus-a-fixed-fee  basis  only 
when  the  use  of  that  form  of  contract  is  essential." 
Later  directives  have  continued  and  strengthened  that 
policy  and  have  consistently  urged  the  conversion  of 
cost-plus-fixed-fee  contracts  to  the  fixed-price  basis.  [155] 
b.  Another  attempt  to  meet  the  objections  of  suppliers 
who  felt  that  they  could  not  quote  firm  prices  because  of 
anticipated  rises  in  material  and  labor  costs,  were  es- 
calator— price  adjustment  clauses.  On  September  17,  1941, 
the  War  Department  approved  a  price  adjustment  (es- 
calator) article  to  be  used  "only  in  exceptional  cases  where 
the  facts  justify  their  use."  (P.  &  C.  General  Directive 
No.  48.)  It  was  expressly  required  that  all  contracts 
containing  the  escalator  clause  also  include  an  article  pro- 
viding for  termination  of  the  contract  for  the  conveni- 
ence of  the  Government.  On  December  17,  1941,  P.  &  C. 
General  Directive  No.  86  issued  certain  amendments, 
mainly  concerning  indirect  labor  and  material  costs,  to 
the  approved  clauses.  Copies  of  these  two  directives  (in- 
cluding the  escalator  clauses)  are  attached  hereto  as  Ex- 
hibits C  and  D.  Escalator  clauses  present  some  of  the 
undesirable  features  of  cost-plus  contracts.  Their  ad- 
ministration is  complex,  and  they  require  extensive  ac- 
counting and  auditing. 

These  devices  were  not  favored  by  the  War  Depart- 
ment, for  the  reasons  I  have  stated.  By  themselves,  they 
were  not  satisfactory  or  effective  methods   for  confining 
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profits  to  reasonable  levels  or  for  decreasing  production 
costs.  Other  means  of  attaining  these  ends  had  to  be 
developed. 

Need  for  Renegotiation  and  Profit  Limitation  and 
Measures  to  That  End 

20.  At  the  beginning  of  the  limited  emergency  in  1939, 
the  only  applicable  statutory  limits  on  profits  from  the 
sale  of  military  or  naval  supplies  were  contained  in  the 
Vinson-Trammel  Act  of  March  27,  1934,  as  amended 
(relating  to  naval  vessels)  and  the  Merchant  Marine  Act 
of  1936,  as  amended  (relating  to  [156]  construction  of 
merchant  ships).  The  Act  of  April  3,  1939,  extended 
percentage  profit  limitation  to  cover  Army  aircraft  con- 
tracts. The  percentage  of  profit  allowed  to  contractors 
was  lowered  to  approximately  8%  by  the  Act  of  June  28, 
1940,  but  the  Second  Supplemental  National  Defense  Ap- 
propriation Act,  1941,  enacted  September  9,  1940,  pro- 
vided that  as  to  aircraft  the  old  limitation  of  12%  was 
to  prevail. 

21.  Manufacturers  of  war  products,  particularly  air- 
craft manufacturers,  asserted  that  they  could  not  take 
Government  contracts  in  the  face  of  these  profit  limita- 
tions. Many  subcontractors  were  reluctant  to  work  for 
them  under  Government  prime  contracts  at  8%  or  12% 
when  they  could  make  15%.  or  20%  working  for  civilian 
manufacturers.  Moreover,  many  subcontractors  were  un- 
willing to  take  contracts  which  involved  the  necessity  of 
keeping  elaborate  cost  records  subject  to  Government 
audit.  It  was  therefore  decided  that  the  Vinson  Act 
would  have  to  be  suspended,  and  that  an  excess  profits 
tax  should  be  levied.  Accordingly,  the  Second  Revenue 
Act  of  1940;  containing  the  excess  profits  tax,  suspended 
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the  profit  limitation  statutes  applicable  to  Army  and  Navy 
contracts  entered  into  after  December  31,  1939,  or  un- 
completed on  that  date  by  contractors  and  subcontractors 
subject  to  the  new  excess  profits  tax.  Thereafter,  until 
the  passage  of  the  Sixth  Supplemental  National  Defense 
Appropriation  Act  of  1942,  the  only  statutory  provisions 
concerning  war  or  defense  contracts  were  those  of  the 
excess  profits  tax. 

22.  From  the  beginning  of  1942,  officials  of  the  War 
Department  were  aware  that  a  necessary  result  of  the  un- 
stable purchasing  conditions  of  war  procurement  would 
be  the  accumulation  by  many  contractors  and  [157]  sub- 
contractors of  excessive  profits  which  would  not  be 
siphoned  off  by  the  existing  tax  legislation.  Publica- 
tion of  financial  reports  of  war  contractors  for  1941  in- 
dicated the  tremendously  increased  profits  derived  from. 
the  more  limited  defense  program.  The  decision  of  the 
Supreme  Court  in  United  States  v.  Bethlehem  Steel  Cor- 
poration, 315  U.  S.  289,  decided  in  February  1942,  re- 
emphasized  the  extent  of  the  profits  which  had  been  made 
in  World  War  I.  On  March  23,  1942,  the  Naval  Afifairs 
Committee  of  the  House  of  Representatives  conducted  a 
hearing  on  the  defense  profits  of  Jack  &  Heintz,  Inc. 
(Hearings  before  the  Committee  on  Naval  Afifairs.  House 
of  Representatives,  77th  Cong.,  2d  Session,  pursuant  to 
H  Res.  162,  Vol.  1),  and  the  information  divulged  at 
that  hearing  on  the  exorbitant  profits  made  by  that  con- 
cern received  wide  publicity.  Other  information  of  the 
same  character  was  developed  by  the  Naval  Afifairs  and 
other  Congressional  Committees  and  was  made  available 
to  the  War  Department.  The  War  Department  and  al 
lea$t  one  of  the  supply  services   (the  Signal  Corps)   es- 
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tablished  rudimentary  cost  analysis  units  to  study  the 
manufacturing-  cost,  of  Army  suppliers,  and  preparations 
were  made  to  review  and  check  contract  prices. 

23.  The  need  for  eliminating  excessive  profits  obtained 
from  war  i)roduction  is  as  paramount  as  it  is  obvious. 
Excessive  profits  mean  increased  tax  and  war  loan  burdens 
on  the  public  and  increased  pressure  toward  inflation. 
Undue  profit  margins  are  also  a  cushion  for  wasteful  and 
costly  manufacture.  Perhaps  most  important  is  the  de- 
structive effect  of  excessive  war  profits  upon  the  morale  of 
men  in  the  armed  services  and  of  civilian  workers.  The 
sharp  reaction  to  war  profits  which  occurred  after  World 
War  I  is  eloquent  testimony  of  the  significance  of  this 
factor.   [158] 

Voluntary   Renegotiation 

24.  During  the  defense  period,  prior  to  December  7, 
1941,  there  had  been  a  certain  number  of  voluntary  re- 
funds and  price  reductions  by  defense  contractors.  In 
June  and  July,  1941,  War  Supplies,  Ltd.,  the  Canadian 
Government  corporation  through  which  the  United  States 
purchases  in  Canada,  agreed  to  refund  to  the  War  De- 
partment all  i)rofits  over  10%  of  cost.  In  October  1941, 
it  was  found  advisable  to  issue  a  directive  on  the  taxable 
character  of  sums  received  by  contractors  but  voluntarily 
refunded  to  the  United  States.  P.  &  C.  General  Directive 
No.  54,  October  7,  1941,  stated  that:  "From  time  to  time 
a  contractor  with  the  Government  discovers  that  his 
profits  are  larger  than  he  had  at  first  estimated,  and  de- 
sires to  refund  the  excess  to  the  United  States.  Under 
these  circumstances,  certain  contractors  have  hesitated 
least  in  making  the  refund  they  subject  themselves  to  a 
tax  penalty,  either  through  paying  or  having  paid  income 
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taxes  on  the  profits  received  or  through  being  forced  to 
pay  a  gift  tax  on  any  refund."  But  voluntary  renegotia- 
tion took  on  much  greater  scope  in  early  1942. 

25.  On  the  same  day  that  they  appeared  before  the 
Naval  Affairs  Committee  (March  23,  1942),  officials  of 
Jack  &  Heintz,  Inc.  met  with  procurement  officials  of 
the  War  Department  for  the  purpose  of  reviewing  the 
Company's  Army  contracts.  It  was  agreed  that  the  con- 
tractor would  reduce  its  prices  on  its  various  contracts, 
totaling  somewhat  over  $50,000,000,  by  an  over-all  amount 
slightly  in  excess  of  $10,000,000.  On  March  28,  1942,  our 
procurement  officials  met  with  officials  of  Continental  Mo- 
tors Corporation  to  review  that  company's  aircraft  con- 
tracts. After'  negotiations,  the  company  voluntarily 
agreed  to  reduce  its  prices  on  existing  contracts  by  a 
total  of  $40,000,000.  A  third  [159]  such  meeting,  on 
April  6th,  with  the  Sperry  Corporation  resulted  in  a 
voluntary  reduction  of  about  $100,000,000. 

26.  Other  voluntary  renegotiations  were  effected  in  the 
first  quarter  of  1942.  A  number  of  contractors  expressed 
their  willingness  to  adjust  their  prices  to  reflect  actual 
costs,  as  they  developed,  and  to  restrict  their  profits  to 
proper  wartime  levels. 

a.  Prior  to  May,  1942,  General  Motors  Corporation 
had  made  voluntary  price  reductions  running  into  more 
than  $200,000,000,  according  to  its  own  figures.  One  ex- 
ample follows:  In  a  contract  made  in  August  1941  for 
8,000  aircraft  engines,  the  Allison  Division  of  General 
Motors  included  contingency  reserves  in  the  unit  prices 
but  stated  that  if  excessive  profits  developed  during  the 
course  of  performance  it  would  be  willing  to  grant  re- 
ductions on  undelivered  engines.    In  December  1941  and 
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January  1942,  the  War  Department  received  information 
that  costs  were  lower  than  anticipated.  Renegotiation  dis- 
cussions were  begun  with  the  contractor,  and  on  March 
30,  1942,  it  offered  to  refund  approximately  $20,000,000 
to  the  Government. 

b.  In  June  1941,  Republic  Aviation  Corporation  under- 
took to  manufacture  125  P-43A  airplanes,  over  a  period 
of  some  ten  months,  at  a  stated  unit  price.  The  Govern- 
ment's negotiators  believed  that  the  agreed  price  might 
lead  to  excessive  profits.  The  contractor's  representatives, 
though  believing  that  the  price  was  not  too  high,  orally 
agreed  that  if  profits  in  excess  of  10  or  11  percent  were 
made,  the  company  would  either  voluntarily  reduce  its  con- 
tract price  or  would  construct  an  experimental  plane  for 
the  Government  without  cost.  On  December  10,  1941  the 
contractor  informed  the  Government  that  its  profit  on  the 
contract  would  probably  exceed  the  stipulated  amount 
and  [160]  suggested  that  it  furnish  the  experimental  air- 
plane. The  War  Department  was  not  interested  in  the 
experimental  airplane,  and  after  further  cost  figures  in- 
dicating excessive  profits  became  available,  the  contractor 
offered  an  acceptable  voluntary  price  reduction  of 
$1,445,370.00. 

c.  In  April  1942.  information  became  available  that 
Beech  Aircraft  Corporation  was  making  a  profit  of  ap- 
proximately 33%  on  its  airplane  contracts.  On  April  16th 
and  17th  the  Company  agreed  to  review  the  contract 
prices,  and  shortly  thereafter  price  reduction  agreements 
were  consummated. 

d.  Similarly,  in  April  1942  discussions  were  begun  with 
Cessna  Aircraft   Corporation,   Bepdix  Aviation  Corpora- 
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tion,  and  some  other  contractors,  which  resulted  in  price 
reductions. 

27.  In  March  1942,  the  War  Department  determined  to 
estabHsh  formal  price  renegotiation  machinery,  and  plans 
were  drawn  for  a  Price  Adjustment  Board  to  negotiate 
with  contractors  for  reduced  prices  where  excessive  profits 
had  been  or  were  likely  to  be  secured.  On  March  27,  1942 
there  was  prepared  in  the  War  Department  a  tentative 
memorandum  outlining  the  policy  and  procedure  of  the 
putative  War  Department  Price  Adjustment  Board.  The 
purpose  of  the  Board,  its  operating  policies,  and  method 
of  operations  were  set  forth,  as  well  as  a  list  of  factors 
to  be  considered  in  determining  the  reasonableness  of 
profits.  A  copy  of  this  memorandum  is  attached  as 
Exhibit  E.  To  be  noted  is  the  similarity  between  the 
factors  listed  as  governing  profits  reasonableness  in 
this  memorandum,  in  the  Joint  Statement  by  the  War, 
Navy,  and  Treasury  Departments  and  the  Maritime 
Commission,  dated  March  1943,  and  in  the  Renegotia- 
tion Act,  as  amended  and  reenacted  in  the  Revenue 
Act  of  1943.  This  memorandum  of  March  27th  was 
not  published  nor  was  it  [161]  issued  oflficially,  but 
use  was  made  of  it  in  voluntary  renegotiations  conducted 
by  the  War  Department.  At  the  meeting  of  March  28th 
with  Continental  Motors  Corporation  (see  paragraph  25 
above)  this  memorandum  was  read  to  the  contractor's 
representatives  as  a  preliminary  and  tentative  statement  of 
War  Department  policy  on  excessive  profits. 

28.  Title  XIII  of  the  Second  War  Powers  Act,  en- 
acted March  27,  1942,  conferred  upon  the  Government 
authority  to  inspect  the  plants,  books,  and  records  of  war 
contractors.    On  April  10th,  the  President  issued  5.xecn- 
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live  Order  9127  ("Designating  the  Departments  and 
Agencies  to  Inspect  the  Plants  and  Audit  the  Books  and 
Records  of  Defense  Contractors  under  Title  XIII  of 
the  Second  War  Powers  Act,  1942")  in  order  "to  prevent 
the  accumulation  of  unreasonable  profits,  to  avoid  waste 
of  Government  funds,  and  to  implement  other  measures 
which  have  been  undertaken  to  forestall  price  rises  and 
inflation."  Under  this  order,  the  cost  analysis  units  in 
the  War  Department  were  expanded  and  strengthened, 
and  a  new  basis  was  laid  for  price  adjustment  boards. 

29.  The  Under  Secretary  of  War,  the  Under  Secretary 
of  the  Navy  and  the  Chairman  of  the  Maritime  Commis- 
sion (with  the  approval  of  the  Chairman  of  the  War  Pro- 
duction Board )  agreed  to  establish  price  adjustment  boards 
within  the  three  agencies  in  order  to  advise  and  assist 
procurement  officials  "in  securing  adjustments  or  refunds 
in  instances  where  it  is  determined  that  costs  or  profits  of 
contractors  are,  or  may  be,  excessive  for  any  reason."  A 
copy  of  this  memorandum  is  attached  as  Exhibit  F.  Plans 
for  such  a  board  in  the  War  Department  had  been  pro- 
ceeding meanwhile  and  on  April  25th,  Lieutenant  General 
l>rehon  Somervell,  Commanding  General  of  the  Services 
of  Supply,  formally  established  such  a  price  |T62]  ad- 
justment board,  with  my  approval.  A  copy  of  his  memo- 
randum is  attached  as  Exhibit  G. 

30.  A  corollary  to  the  establishment  of  these  pro- 
cedures for  voluntary  renegotiation,  without  specific  con- 
tractual or  statutory  basis,  was  the  development  of  con- 
tract clauses  looking  toward  the  renegotiation  or  rede- 
termination of  prices  after  partial  or  complete  perform- 
ance. The  problem  was  submitted  to  a  committee  of 
representatives  of  the  War  Production  Board,  the  War  De- 
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partment  and  the  Navy  Department  and  resulted  in  the 
preparation  of  two  contract  clauses.  One,  known  as  the 
''redetermination  clause,"  was  designed  to  permit  auto- 
matic adjustment  downward  in  price  on  the  basis  of 
actual  cost  experience  during  a  "test  run"  early  in  the 
performance  of  the  contract.  The  other  contract  provision, 
originally  known  as  the  "renegotiation  clause,"  was  de- 
signed to  permit  adjustment  of  the  price  either  upward 
or  downward  in  the  light  of  actual  cost  experience  after 
part  performance,  as  soon  as  reasonably  reliable  cost 
estimates  were  feasible.  These  articles  were  promulgated 
for  us  in  War  Department  contracts  by  P.  B.  General 
Directive  No.  31,  dated  March  13,  1942,  a  copy  of  which 
is  attached  as  Exhibit  H.  One  of  the  purposes  of  the  new 
clauses  can  be  gained  from  the  opening  statement  of  the 
directive  that  "It  is  essential  to  eliminate  all  delays  in  the 
production  of  items  immediately  required  which  result 
from  the  time  required  for  the  negotiation  of  fixed  price 
contracts." 

Statutory  Proposals 

31.  The  Congress  was,  of  course,  also  concerned  with 
the  probability  that  excessive  profits  would  be  made  by 
many  war  contractors,  despite  the  excess  [163]  profits 
tax.  The  disclosures  at  committee  hearings  and  the  profit 
information  available  was  thought  to  require  legislative 
action.  In  Alarch  1942,  a  bill  was  introduced  to  establish 
a  rigid  profit  limitation  of  6%  on  war  contracts.  On 
behalf  of  the  War  Department,  I  opposed  this  proposal 
before  the  Committee  on  Naval  Affairs  of  the  House  of 
Representatives  (March  19,  1942),  and  Mr.  Donald  Nel- 
son opposed  it  on  behalf  of  the  War  Production  Board 
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(March  24,  1942).  (Hearings  before  the  Committee  on 
Naval  Affairs,  House  of  Representatives,  77th  cong.,  2nd 
Session,  on  H.  R.  6790,  pp.  2473-2475,  2577-2578.)  Mr. 
Nelson  and  T  pointed  out  that  the  bill,  if  enacted,  was 
likely  to  interfere  with  war  production,  especially  by  delay- 
m^  the  conversion  of  small  business  to  war  work  and  also 
by  forcing  the  increased  use  of  the  cumbersome  and  waste- 
ful cost-plus-a-fixed-fee  contract.  We  also  pointed  out 
that  a  fair  percentage  of  profit  was  not  solely  a  function 
of  the  cost  of  performance  but  depended  upon  such  fac- 
tors as  turn-over,  volume  of  business,  amount  of  invested 
capital,  financial  structure,  time  of  performance,  and  con- 
tribution to  increased  efficiency.  Depending  upon  these 
factors,  and  particularly  upon  dollar  volume  of  business, 
a  6%  profit  might  be  far  too  large  or  far  too  small.  At- 
tention was  also  called  to  the  impossibility,  under  the  flat 
percentage  system,  of  allowing  the  recoupment  of  losses. 
At  the  same  time,  I  stressed  to  the  Committee  that  the 
War  Department  recognized  its  "plain  duty  to  take  every 
practicable  step  to  prevent  contractors  from  obtaining 
excessive  and  unconscionable  profits,"  and  I  described  the 
cost  analysis  and  price  adjustment  projects  which  were 
then  being  formulated  (see  pars.  27-29  above),  and  the 
price  redetermination  and  re-  [164]  vision  clauses  which 
had  been  authorized  (see  par.  30  above).  This  profit 
limitation  bill,  to  which  1  expressed  the  War  Department's 
opposition,  was  not  acted  upon  by  the  House  of  Repre- 
sentatives. 

32.  On  March  2(S,  1942,  Congressman  Case  offered  on 
the  floor  of  the  House  of  Representatives  two  profit- 
limitation  amendments  to  the  Sixth  Supplemental  National 
Defense  Appropriation    Bill.    His  first  proposal  was  that 
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no  final  payment  on  a  war  contract  be  made  by  the  Gov- 
ernment "until  the  contractor  shall  have  filed  with  the 
procuring-  agency  a  certificate  of  costs  and  an  ag^reement 
for  renegotiation  and  reimbursement  satisfactory  to  the 
Secretary  of  War  or  the  Secretary  of  the  Navy,  as  the 
case  may  be."  This  amendment  was  subject  to  a  point  of 
order,  and  Congressman  Case  then  ofifered  a  substitute 
amendment  providing  that  final  payment  was  not  to  be 
made  "to  any  contractor  who  fails  to  file  with  the  pro- 
curing agency  a  certificate  of  cost  and  an  agreement 
for  renegotiation  of  contract  and  reimbursement  of  profits 
in  excess  of  6  per  cent."  This  amendment  was  adopted 
by  the  House  of  Representatives  without  debate.  Mr. 
Case  has  stated  that  his  proposals  were  modeled,  in  part, 
upon  the  renegotiation  clauses  developed  by  the  procure- 
ment agencies  (see  par.  30  above).  See  Hearings  before 
the  Subcommittee  of  the  Committee  on  Appropriations, 
U.  S.  Senate,  77th  Cong.,  2nd  Sess.  on  H.  R.  6868,  pp. 
89-92,  211-2. 

2>d>.  At  a  hearing  held  on  March  31  and  April  1,  1942, 
by  a  subcommittee  of  the  Senate  Committee  on  Appro- 
priations, on  the  Sixth  Supplemental  National  Defense 
Appropriations  Bill  for  1942,  representatives  of  the  Gov- 
ernment stated  the  objections  to  the  Case  amendment,  as 
it  then  stood.  General  Somervell  reviewed  the  factors 
making  adequate  pricing  impossible  [165]  in  many  cases 
and  described  the  price  adjustment  procedures  which  had 
already  been  established  in  the  War  Department.  The 
committee  was  informed  that  a  Cost  Analysis  Section  and 
a  Price  Adjustment  Board  had  been  set  up  and  were  at 
work  and  tentative  policies  and  procedures  had  been  laid 
down  (Hearings  pp.  24-25 j.    The  approved  "redetermina- 
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tion"  and  ''renegotiation"  contract  articles  were  also  de- 
scribed to  this  subcommittee  and  their  use  explained. 
General  Somervell,  :\Ir.  Donald  Nelson  of  the  War  Pro- 
duction Board,  and  other  representatives  of  the  procure- 
ment agencies  again  stated  the  objections  to  an  inelastic 
profit-limitation  provision  of  the  type  of  the  Case  amend- 
ment. It  was  pointed  out  that  the  amount  and  rate  of 
profit  should  depend — out  of  fairness  to  contractors  and 
to  furnish  the  proper  incentive  to  reduce  costs — on  a 
number  of  factors,  such  as  rapidity  of  turn-over,  develop- 
ment costs,  production  time,  money  invested  in  the  busi- 
ness, risks  incurred,  efficiency  of  production;  a  flat  per- 
centage limitation  lumping  all  contractors  together  would 
not  only  be  unfair  to  many  and  too  generous  to  others 
but  is  subject  to  the  very  defects  which  have  placed  the 
cost-plus  contract  in  disfavor;  moreover,  the  statutory 
percentage  of  profit  which  is  intended  to  be  a  maximum 
tends  to  become  a  minimum  and  contractors  believe  that 
they  are  entitled  to  receive  that  rate  of  profit. 

34.  The  Senate  Subcommittee  requested  the  procure- 
ment agencies  to  supply  a  substitute  for  the  Case  amend- 
ment. On  April  2.  1942,  General  Somervell  submitted  a 
proposal  on  behalf  of  the  War  and  Navy  Departments 
and  the  War  Production  Board.  A  copy  of  this  substitute 
proposal  is  attached  as  Exhibit  I.  The  suggestion  was 
based  on  the  theory  that  if  [166]  every  contract  price 
could  be  reexamined  by  the  parties  in  the  light  of  actual 
experience  under  the  contract,  it  should  be  possible  to  elim- 
inate the  bulk  of  excessive  profits.  Section  403,  as  finally 
enacted,  differs  in  many  respects  from  our  proposal,  but 
it  retains  the  central  principle  that  a  fixed  percentage 
limitation  on  profits  should  not  be  established. 
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35.  The  War  Department  has  consistently  opposed  the 
substitution  of  a  100%  excess  profits  tax  in  place  of  the 
renegotiation  statute,  for  the  same  reasons  for  which  we 
disapprove  a  fiat  percentage  limitation  on  profits  from 
war  contracts.  Our  views  are  stated  at  length  in  the  re- 
port of  the  Hearings  before  a  Subcommittee  of  the  Sen- 
ate Committee  on  Finance  on  Section  403  of  Public  Law 
No.  528,  September  29-30,  1942,  77th  Congress,  2d  Ses- 
sion, and  the  Hearings  before  the  Committee  on  Naval 
Affairs,  House  of  Representatives,  pursuant  to  H.  Res. 
30,  June  1943,  78th  Cong.,  1st  Sess.  pp.  997-1000.  The 
Introductions  to  the  Renegotiation  Regulations  of  the  War 
Contracts  Price  Adjustment  Board  and  to  the  Joint  Re- 
negotiation Manual  approved  by  the  Joint  Price  Adjust- 
ment Board  also  contain  statements  on  this  point  with 
which  the  W^ar  Department  is  in  accord.  In  brief,  the 
major  objection  to  a  100%  excess  profits  tax  is  that  it 
would  remove  all  incentive  to  reduce  costs  or  promote 
efficiency,  and  in  this  respect  would  tend  to  increase  the 
cost  of  war  procurement  through  the  waste  of  manpower 
and  resources  so  as  to  counterbalance  any  gain  in  tax 
collections. 

36.  The  War  Department  has  found  that  the  Renego- 
tiation Act  is  the  most  satisfactory  and  effective  method 
of  eliminating  excess  profits  on  war  contracts.  The  De- 
partment has  vigorously  opposed  the  repeal  of  the  stat- 
ute. [167] 
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Contracts  on  Which  Final  Payment  Had  Not  Been  Made 
on  April  28,  1942 

37.  At  tlie  end  of  April  1942,  the  following  amounts 
were  obligated  for  contracts,  but  unexpended,  by  the  Navy 
Department  and  the  three  major  procurement  services  of 
the  War  Department: 

Army  Air  Forces  contracts,  over $16,700,000,000 

Ordinance  Department  contracts,  over „ _...  10,000,000,000 

Engineers   contracts,   over 4,000,000,000 

Navy   contracts,    over „ _ _ 18,000,000,000 

Total,    over 48,700,000,000 

These  figures  concern  only  the  agencies  listed;  they  do 
not  include  subcontracts;  nor  do  they  include  sums  ac- 
tually paid  prior  to  April  28,  1942,  on  contracts  on  which 
final  payment  was  not  made  until  after  that  date.  The 
figures  do,  however,  include  sums  owing  on  some  contracts 
exempt  from  renegotiation  under  the  statute,  but  such 
sums  are  relatively  small. 

38.  On  tlie  whole,  it  is  certain  that,  on  April  28,  1942, 
there  were  outstanding  uncompleted  war  contracts  in  a 
total  figure  considerably  in  excess  of  50  billion  dollars 
which  would  have  been  exempt  from  renegotiation  if  the 
statute  had  not  been  made  applicable  to  contracts  existing 
on  April  28th  but  with  respect  to  which  final  payment  had 
not  been  made  by  that  date. 

39.  It  is  impossible  to  give  more  than  the  most  general 
data  concerning  the  life  of  the  uncompleted  contracts  in 
existence  on  April  28,  1942.  The  average  time  required 
for  the  construction  of  the  major  types  of  projects  (can- 
tonments,   airfields,    ordnance    plants)    being    constructed 
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under  the  supervision  of  the  Corps  of  Engineers  in  April 
1942  was  from  7  to  18  months.  A  substantial  proportion 
of  the  Ordnance  contracts  placed  during  the  first  four 
months  of  1942  extended  for  over  six  months;  some  of 
these  contracts  con-  [168]  templated  production  extending 
over  a  period  as  long  as  two  years.  The  Navy  Depart- 
ment estimates  that  at  least  one-third  of  its  funds  which 
were  obligated  but  unexpended  on  April  30,  1942,  repre- 
sented contracts  requiring  12  months  or  longer  for  per- 
formance. 

Excessive  Profits  Eliminated  By  Renegotiation 

40.  As  of  September  19,  1944,  34,966  contractors  had 
been  assigned  for  renegotiation  with  respect  to  fiscal  years 
ending  during  the  calendar  year  1942.  As  of  the  same 
date,  35,200  contractors  had  been  assigned  for  such  re- 
negotiation with  respect  to  fiscal  years  ending  during  the 
calendar  year  1943.  Of  the  cases  assigned  with  respect 
to  fiscal  years  ending  in  the  calendar  year  1942,  relatively 
few  remain  uncompleted;  and  the  renegotiation  agencies 
are  well  along  toward  completion  of  the  cases  assigned 
wnth  respect  to  fiscal  years  ending  in  the  calendar  year 
1943. 

41.  As  of  September  22,  1944,  in  7,949  cases  excessive 
profits  had  been  determined  by  agreement  between  the 
contractor  and  the  Government,  and  at  that  date  in  207 
cases  excessive  profits  had  been  determined  by  unilateral 
action  by  the  Government  without  the  agreement  of  the 
contractor.  Thus,  97.5%  of  the  cases  in  which  excessive 
profits  had  been  determined  involved  bilateral  agreements 
in  which  the  contractor  joined.  These  figures  do  not  in- 
clude the  cases,   uf   which  there  are  a  large  number    in 
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which  no  excessive  profits  were  found  or  in  which  the 
renegotiation  proceedings  were  cancelled  as  the  result  of 
information  indicating  no  excessive  profits.  It  should  be 
noted,  too,  that  the  number  of  contractors  affected  by  the 
bilateral  agreements  exceeds  the  number  of  7,949,  since 
many  of  these  agreements  affect  groups  of  parent  and 
subsidiary  corporations.    [169] 

42.  It  is  impossible  at  the  present  time  to  give  com- 
plete figures  as  to  the  dollar  volume  of  the  sales  covered 
by  the  cases  in  which  excessive  profits  have  been  deter- 
mined. As  of  September  16,  1944,  in  the  7,733  cases 
concluded  by  bilateral  agreement  or  unilateral  determina- 
tion (excluding  Army  construction  contracts),  the  aggre- 
gate renegotiable  sales  of  the  contractors  affected  (prior 
to  adjustment  for  excessive  profits  eliminated)  were  $30,- 
975,405,000.  Excessive  profits  eliminated  in  these  cases 
amounted  to  $3, 586,65 2,(X)0.  In  addition,  approximately 
$57,000,000  in  excessive  profits  had  been  recovered  from 
construction  contractors  assigned  to  the  Chief  of  En- 
gineers for  renegotiation.  These  figures  do  not  take  ac- 
count for  reductions  in  Federal  taxes  occasioned  by  the 
elimination  of  excessive  profits  through  renegotiation. 

43.  The  figures  in  the  preceding  paragraph  do  not  in- 
clude excessive  profits  eliminated  (a)  by  refunds  made 
to  contracting  officers  prior  to  and  unrelated  to  statutory 
renegotiation,  (b)  by  reduced  prices  with  respect  to  future 
performance  or  deliveries  under  existing  contracts,  or 
(c)  by  reduced  prices  under  new  contracts.  No  statistical 
data  are  available  as  to  the  amounts  of  excessive  profits 
so  eliminated  or  prevented,  but  they  have  been  substantial, 
and  run  into  many  hundred  millions  of  dollars. 
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44.  The  data  contained  in  paragraphs  40  to  43  ^over 
renegotiations  carried  on  by  all  agencies  and  not  merely 
those  in  which  the  War  Department  is  interested. 

Renegotiation  Procedure 

45.  From  the  very  beginning  of  statutory  renegotiation 
by  the  War  Department,  the  attempt  has  always  been 
made  to  secure  the  full  cooperation  of  the  contractor  in 
the  process  of  renegotiation.  It  has  been  [170]  the  uni- 
form practice  to  explain  the  purposes,  policies,  and  meth- 
ods of  renegotiation  to  contractors  and  to  elicit  their  par- 
ticipation both  in  the  furnishing  of  information  and  in 
the  drawing  up  of  an  agreement  as  to  excessive  profits. 
Although  Title  XIII  of  the  Second  War  Powers  Act, 
1942,  grants  the  Government  certain  powers  to  secure 
the  pertinent  records  and  data,  on  which  renegotiation 
must  be  based,  from  recalcitrant  contractors,  we  have  al- 
ways sought  to  obtain  this  information  voluntarily,  and 
without  unduly  hampering  the  contractor's  activities.  Sim- 
ilarl}-,  although  the  statute  empowers  the  renegotiation 
agencies  to  determine  excessive  profits  unilaterally,  it 
has  always  been  our  policy  to  renegotiate,  in  the  literal 
sense,  and  to  seek  a  bilateral  agreement  with  the  con- 
tractor,  whenever   possible. 

46.  In  most  cases,  renegotiation  in  the  War  Department 
(for  fiscal  years  ended  on  or  prior  to  June  30,  1943) 
was  conducted  initially  by  Price  Adjustment  Sections  of 
the  Technical  Services  (e.g.,  Ordnance  Department,  Sig- 
nal   Corps,    Chemical   Warfare   Service)    and    the   Army 
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Air  Forces.   If  the  initial  renegotiation  proceedings  did  not 
result  in  an  agreement  with  the  contractor,  or  if  a  bilateral 
agreement  was  proposed  in  cases  where  the  contractor's 
gross  sales  were  more  than  $10,000,000,  the  case  was  al- 
ways referred  to  the  War  Department  Price  Adjustment 
Board.    I   am  advised   that  the   Board,   in  every  case   in 
which   a   contractor   requested   a   meeting   with   represen- 
tatives of  that  Board,  accorded  the  contractor  that  oppor- 
tunity.   Until  April  12,   1945,  if  an  agreement  could  not 
be  reached  between  the  representatives  of  the  Board  and 
the  contractor,  the  case  was  then  referred,  together  with  a 
full  report,  to  me  as  Under  Secretary  of  War.    It  was 
my  practice  to  refer  such  case,  for  initial  review,  to  one  of 
my  principal  assistants,  not  otherwise  connected  with  re- 
negotiation.    This   assistant   invariably   allowed   the    con- 
tractor, upon  the  latter's  request,  to  meet  with  him  before 
he  made  any    [171]    recommendation  to  me;  and  in  this 
meeting  the  contractor  could  present  any  pertinent  mate- 
rial not  previously  furnished  and  discuss  the  matter  from 
the  contractor's  point  of  view.    I  personally  made  the  final 
determination    that    excessive    profits    had    been    made    in 
every  case  in  which  a  unilateral  determination  was  signed 
by   me.    The  last  hearing  conducted  by   an  assistant   of 
mine  under   this  procedure  was  held  on  April   12,   1945. 
On  April   11,   1945,  I  delegated  to  the  Chairman  of  the 
War  Department  Price  Adjustment  Board  the  power  to 
make   unilateral   determinations   under   the    Renegotiation 
Act.     I   am   informed   that,   pursuant   to   that   delegation, 
the   War    Department   l^rice   Adjustment   Board   has   es- 
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tablished  a  Determination  Committee  consisting  of  the 
six  War  Department  members  of  the  Board.  That  Com- 
mittee, as  I  am  informed,  has  granted  and  will  grant 
contractors  an  opportunity  for  a  meeting  with  two  mem- 
bers of  the  Committee,  appointed  by  the  Chairman  for 
that  purpose,  before  a  final  determination  is  made  in  any 
case  w^here  the  Committee  disapproves  the  determination 
recommended  by  the  representatives  of  the  Board  who  met 
with  the  contractor  initially.  In  sum,  opportunity  is  al- 
ways afforded  the  contractor  for  discussions  with  repre- 
sentatives of  the  renegotiating  agency  and  the  presenta- 
tion of  pertinent  data  and  argument.  No  unilateral 
determination  has  ever  been  made  without  the  contractor's 
having  been  oft'ered  the  opportunity,  at  some  stage  and 
in  substantially  all  cases  at  several  stages  in  the  renego- 
tiation process,  to  present  his  views  and  discuss  the 
matter. 

Robert  P.  Patterson 
ROBERT  P.  PATTERSON. 

Sworr.   to   and   subscribed   before   me   this   3rd   day   of 
August,  1945. 

[seal]  EDWARD  L.  DAVIS, 

Notary  Public,  D.  C. 

My  Commission  Expires  July  14,   1946.    [172] 
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EXHIBIT  A 

W.   P.   B.   RECORD  OF  MONTHLY  AWARDS   OF 
PRIME   WAR   SUPPLY   CONTRACTS 

Number  of  contracts 

Date  Total        y\ircraft         Ships       Ordnance    All  others 

1941 

July - 1,124 

Aug 1,352 

Sept 1,476 

Oct 1,824 

Nov 1,566  94  67  321  1,084 

Dec 1,885  116  63  384  1,322 

1942 

Jan 3,612 

Feb 3,656 

Mar 4,188 

Apr 4,866 

May 3,597 

June 3,657 


40 

40 

202 

842 

62 

77 

264 

949 

78 

68 

223 

1,107 

97 

49 

305 

1,373 

132 

156 

836 

2,488 

136 

165 

710 

2,645 

162 

161 

765 

3,100 

187 

197 

795 

3,687 

114 

126 

459 

2,898 

143 

171 

439 

2,904 

Value  (millions  of  dollars) 


1941 

July 1,057 

Aug „ 1,842 

Sept 1 ,335 

Oct 2,404 

Nov - 1,506 

Dec '. 3,131 

1942 

Jan 9,456 

Feb._ 7,301 

Mar 5,343 

Apr 5,71 5 

May 4,843 

J  une 5,299 


92 

129 

551 

285 

688 

237 

636 

281 

386 

159 

436 

353 

1,264 

107 

569 

464 

261 

288 

461 

495 

985 

406 

1,150 

589 

2,435 

2,092 

4,015 

914 

3,628 

893 

1,891 

889 

1,440 

728 

1,842 

1,333 

1,234 

1,014 

1,808 

1,059 

1,337 

759 

1,530 

1,210 

937 

1,249 

1,709 

1,404 

L173J 
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EXHIBIT  B 

WAR  DEPARTMENT 

OFFICE  OF  THE  UNDER  SECRETARY 

Washington,    D.    C. 

January  14,  1942. 

PC-E-400.13  (Procurement). 
P.  &  C.  General  Directive  No.  8. 
Memorandum  for :  The  Chief  of  the  Air  Corps. 

The  Chief,  Chemical  Warfare  Service. 

The  Chief  of  Coast  Artillery. 

The  Chief  of  Engineers. 

The  Chief,  National  Guard  Bureau. 

The  Chief  of  Ordnance. 

The  Quartermaster  General. 

The  Chief  Signal  Officer. 

The  Surgeon  General. 

Subject:  Selection  of  contractors  for  war  production. 

1.  The  heavy  procurement  program  and  need  for  speed 
in  production  make  vital  the  best  utilization  of  every  fa- 
cility. As  a  limited  number  of  facilities  are  able  to  un- 
dertake precision  work,  care  must  be  exercised  in  allocat- 
ing only  such  work  to  them,  each  plant  to  undertake  the 
highest  caliber  of  work  its  equipment  can  produce. 

2.  In  awarding  prime  contracts,  great  weight  must  be 
placed  upon  the  contractor's  agreement  to  subcontract  a 
high  percentage  wherever  this  is  feasible.  Unless  sec- 
ondary facilities  are  thus  put  to  work  on  the  simpler 
components,  difficulty  will  later  be  encountered  in  placing 
prime    contracts    calling    for    precision    work.     The    best 
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results  will  be  obtained  by  insisting  upon  such  subcon- 
tracting at  the  time  of  the  award  of  [174]  the  prime  con- 
tract as  efforts  to  have  prime  contractors  subcontract 
simpler  components  at  a  later  date  may  be  only  partially 
successful  after  work  has  been  started. 

3.  In  many  cases  requirement  of  subcontracting  will 
add  to  the  total  cost.  Price  is  a  secondary  consideration 
as  compared  with  speed  and  efficient  production.  Reason- 
able increase  in  price  which  will  speed  the  program 
through  subcontracting  is  justified.  Because  of  the  in- 
crease in  price,  subcontracting  should  be  taken  into  account 
in  making  the  award  and  should  be  provided  for  in  the 
prime  contract,  where  possible,  rather  than  to  assume 
that  it  can  be  arranged  after  the  award  has  been  made. 

4.  Speed  in  placing  orders  now  authorized  is  im- 
portant, but  speed  of  production  as  a  whole  during  the 
next  18  months  is  of  even  greater  importance.  Accord- 
ingly, under  our  present  decentralized  procurement  policy 
the  chiefs  of  the  supply  arms  and  services  and  their  dis- 
trict procurement  offices  must  exercise  their  best  judgment 
in  the  matters  mentioned  in  paragraphs  1,  2  and  3  above. 
War  calls  for  the  same  boldness  and  imagination  in  pro- 
curement as  it  does  in  meeting  combat  conditions  in  the 
field. 

By  direction  of  the  Under  Secretary  of  War : 

(S)  JOHN  W.  N.  SCHULZ, 
Brigadier  General,  U.  S.  Army, 
Director  of  Purchases  and  Contracts.   [175] 
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EXHIBIT  C 

WAR  DEPARTMENT 
OFFICE  OF  THE  UNDER  SECRETARY 

Washington,  D.  C. 

September   17,   1941. 
PC-L  162  (Escalator  Clause). 
P.  &  C.  General  Directive  No.  48. 
Memorandum  for  The  Chief  of  the  Air  Corps. 

The  Chief,  Chemical  Warfare  Service. 

The  Chief  of  Coast  Artillery. 

The  Chief  of  Engineers. 

The   Chief,   National   Guard   Bureau. 

The  Chief  of  Ordnance. 

The   Quartermaster   General. 

The   Chief   Signal  Officer. 

The  Surgeon  General. 

Subject:  Price   Adjustment   Clause 
1.  Price    Adjustment    articles    (escalator    clauses)    will 
be  included  in  supply  contracts  only  in  exceptional  cases 
where    the    facts    justify    their    use.     In   determining   the 
justification  for  the  inclusion  of  such  a  clause,  the  follow- 
ing factors,  among  others,  should  be  given  consideration: 
a.  The  inclusion  of  an  escalator  clause  should  re- 
sult in  a  lower  contract  price  than  if  such  a  clause 
were  not  included.    Before  consenting  to  the  inclusion 
of  an  escalator  clause  in  a  contract,  the  contracting 
officer  should  satisfy  himself  that  the  contractor  has 
not  included  in  the  contract  price  any  amount  to  cover 
probable    increased   direct   labor   or   direct   materials 
costs. 

h.  The  time  required  for  the  performance  of  the 
contract   should   be   such  as   to  make  it  im-    [176] 
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possible  to  forecast  with  reasonable  accuracy  the 
extent  of  changes  in  the  direct  labor  or  direct  mate- 
rials cost  under  the  contract.  Ordinarily  the  time  of 
performance  should  not  be  less  than  six  (6)  months. 
c.  The  contract  should  be  of  sufficient  amount  to 
warrant  the  administrative  expenses  which  would  be 
incurred  in  administering  the  escalator  clause.  As  a 
general  rule,  contracts  for  less  than  $100,000  w^ould 
not  warrant  such  expenditure. 

2.  Attached  hereto  are  copies  of  the  Price  Adjustment 
article  (escalator  clause)  as  approved  by  the  Under  Sec- 
retary of  War  on  September  13,  1941,  for  use  in  supply 
contracts  hereafter  entered  into  where  it  has  been  deter- 
mined that  an  escalator  clause  should  be  included.  Any 
deviations  from  this  form  will  be  made  only  after  approval 
in  each  case  by  the  Under  Secretary  of  War.  Requests 
for  such  approval  will  be  accompanied  by  a  detailed  state- 
ment of  the  facts  and  reasons  justifying  such  deviation. 

3.  All  contracts  containing  this  escalator  clause  will 
also  contain  an  article  providing  for  termination  of  the 
contract  for  the  convenience  of  the  Government. 

4.  It  is  desired  that  the  foregoing  instructions  be  com- 
municated promptly  to  all  contracting  agencies  in  your 
branch. 

By  direction  of  the  Under  Secretary  of  War: 
(S)     JOHN  W.  N.  SCHULZ, 

John  W.  N.  Schu^z, 
Brigadier  General,  U.  S.  Army, 
Director   of   Purchases   and   Contracts. 

Tncls. 

cys.   Price  Adjustment  Clause.    [177] 
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FORM  OF  ESCALATOR  CLAUSE  APPROVED  BY 

THE  UNDER  SECRETARY  OF  WAR, 

SEPTEMBER  13,  1941 

Article Price  Adjustments. 

The    total    contract    price    stated    in    Article 

is  subject  to  adjustment  for  increases  or  decreases  in  direct 
labor  and  direct  material  costs  in  accordance  with  the 
following  method: 

(a)   Labor. 

(1)  Upon    the    basis    of    labor    costs    prevailing    in 

,    194.—    (hereinafter   called   the   base 

month)      the     direct     labor     cost     is     estimated     to     be 

$ Direct  labor,  as  used  herein, 

refers  only  to  the  labor  of  employees  of  the  Contractor 
performed  directly  on,  and  properly  chargeable  to,  the 
supplies  manufactured  hereunder,  excluding,  but  without 
limitation,  all  executive  managerial,  supervisory,  technical, 
professional,  office,  clerical  and  sales  employees,  but  includ- 
ing working  foremen,  gangbosses  and  strawbosses.  The 
Contractor  represents  that  the  above  estimated  cost  is 
based  upon  a  schedule,  approved  by  the  Contracting  Offi- 
cer, of  the  kinds  or  classes  of  jobs  or  occupations  to  be 
charged  as  direct  labor  under  this  contract,  and  that  the 
estimate  includes  only  such  jobs  or  occupations.  In  com- 
puting the  actual  direct  labor  cost  for  the  purposes  of 
paragraph  (a)  (2)  and  (a)  (3)  hereof,  the  cost  of  kinds 
or  classes  of  jobs  or  occupations  not  listed  in  this  schedule, 
a  copy  of  which  is  attached  hereto,  shall  not  be  included. 

(2)  After  deliveries  under  this  contract  have  been 
completed,  the  estimated  direct  labor  cost  set  forth  above 
shall  be  apportioned  into  direct  labor  cost  quotas  for  the 
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consecutive  three-month  periods  (hereinafter  called  "quota 
periods")      beginning     on     the      first      [178]      day     of 

194..../    and    on    the    first    day    of 

each  third  month  thereafter.  This  apportionment  shall  be 
made  by  dividing  the  actual  direct  labor  cost  properly 
charged  to  this  contract  during  each  quota  period  by  the 
total  actual  direct  labor  cost  under  the  contract,  and  by 
multiplying  the  percentage  thus  obtained  for  each  quota 
period  by  the  total  estimated  direct  labor  cost.  The  result 
shall  be  the  direct  labor  cost  quota  for  that  period. 

(3)  Upon  the  basis  of  the  average  hourly  earnings  in 
the  durable  goods  manufacturing  industries  compiled  by 
the  United  States  Department  of  Labor,  Bureau  of  Labor 
Statistics,  the  Government  will  determine  the  average 
hourly  earning  for  each  quota  period  by  adding  the  aver- 
age hourly  earnings  for  each  month  of  such  quota  period 
and  dividing  their  sum  by  three,  and  calculations  will  be 
made  of  the  percentage  of  change  of  such  average  hourly 
earnings  for  each  quota  period  in  comparison  with  the 
average  hourly  earnings  for  the  base  month.  The  labor 
cost  quota  for  each  quota  period  will  then  be  multiplied 
b\'  the  percentage  of  change  for  such  quota  period,  and 
the  result  will  be  applied  as  an  increase  or  decrease  in  the 
contract  price;  Provided,  That  the  total  of  such  increases 
in  the  contract  price  shall  not  exceed  the  amount  by  which 
the  total  actual  direct  labor  cost  exceeds  the  total  estimated 
direct  labor  cost,  and  that  the  total  of  such  decreases  in 
the  contract  price  shall  not  exceed  the  amount  by  which 
the  total  actual  direct  labor  cost  is  less  than  the  total 
estimated  direct  labor  cost. 


'The  month  ckiring  which  the  contracts  is  executed  or  perform- 
ance is  commenced,  whichever  is  earlier. 
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(b)   Materials.   [179] 

(1)  Upon  the  basis  of  materials  costs  prevailing  in  the 
base  month,  the  cost  of  direct  materials  which  the  Con- 
tractor will  purchase  for  the  performance  of  this  con- 
tract, excluding  materials  to  be  used  which  the  Contractor 
has  on  hand  or  for  which  firm  price  commitments  have 
been  obtained  by  him  (hereinafter  call  "direct  materials 
to     be     purchased     hereunder"),     is     estimated     to     be 

$ (hereinafter   called   ''estimated  adjustable 

materials  cost").  Direct  materials  as  used  herein  refers 
only  to  those  materials  which  go  into  and  become  a  com- 
ponent part  of  the  Contractor's  finished  product  and 
which,  under  the  cost  accounting  system  regularly  em- 
ployed in  the  Contractor's  plant,  are  accounted  for  by 
direct  charges  to  the  particular  contract.  The  Contractor 
represents  that  the  above  estimate  is  based  upon  a  sched- 
ule, approved  by  the  Contracting  Officer,  of  the  kinds  and 
classes  of  "direct  materials  to  be  purchased  hereunder." 
In  computing  the  actual  cost  of  ''direct  materials  to  be 
purchased  hereunder"  for  the  purposes  of  paragraphs 
(b)  (2)  and  (b)  (3)  hereof,  the  cost  of  kinds  or  classes 
of  materials  not  listed  in  this  schedule,  a  copy  of  which 
is  attached  hereto,  shall  not  be  included. 

(2)  After  deliveries  under  this  contract  have  been 
completed,  the  "estimated  adjustable  materials  cost"  shall 
be  apportioned  into  materials  cost  quotas  for  the  quota 
periods  as  defined  in  paragraph  (a)  (2)  above.  This 
apportionment  shall  be  made  by  dividing  the  total  actual 
cost  of  "direct  materials  to  be  purchased  hereunder"  into 
the  portion  of  such  cost  properly  charged  to  the  contract 
during  each  quota  period,  and  by  multiplying  the  per- 
centage thus  obtained  for  each  quota  period,  by  the  total 
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"estimated  adjustable  materials  cost."  The  result  shall  be 
the  materials  cost  quota  for  that  period.  Direct  materials  | 
shall  be  [180]  charged  to  the  contract  for  the  quota  period 
during  which  the  price  therefor  is  determined  as  between 
the  Contractor  and  the  materials  supplier;  Provided,  That 
where  commitments  are  obtained  by  the  Contractor  for 
future  deliveries  at  a  firm  price  in  excess  of  the  market 
price  prevailing  at  the  time  such  commitments  were  ob- 
tained, such  materials  shall  be  charged  to  the  contract  for 
the  quota  period  during  which  delivery  is  to  be  received 
by  the  Contractor;  And,  Provided  further,  That  with 
respect  to  materials  which  are  not  identifiable  with  the 
purchase  commitments  under  which  they  are  acquired,  de- 
terminations as  to  (1)  whether  the  materials  employed 
in  the  performance  of  this  contract  were  on  hand  at  the 
time  the  contract  was  executed,  and  (2)  the  quota  period 
to  which  the  materials  are  to  be  charged  and  the  amount 
of  such  charge  shall,  with  the  approval  of  the  Contract- 
ing Officer,  be  made  on  the  basis  of  the  accounting  system 
regularly  employed  in  the  Contractor's  plant. 

( 3 )  The  Government  will  average  for  each  quota 
period  the  index  numbers  of  wholesale  prices  for 
^  compiled  by  the  United  States  De- 
partment of  l.abor.  Bureau  of  Labor  Statistics  for  the 
three  months  included  within  such  quota  period,  and 
calculations  will  be  made  of  the  percentage  of  change 
of  such  average  index  numbers  for  each  quota  period  in 
comparison  with  the  index  numbers  for  the  base  month. 
The  materials  cost  quota  for  each  quota  period  shall  then 


-The  index  for  the  commodities  group  M^hich  includes  the  items 
making  up  the  major  portion  of  tlie  "direct  materials  to  be  pur- 
chased hereunder." 
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be  multiplied  by  the  percentage  of  change  for  such  quota 
period,  and  the  result  will  be  applied  as  an  increase  or  de- 
crease in  the  contract  price;  Provided,  That  the  total  of 
such  increases  in  [181]  the  contract  price  shall  not  exceed 
the  amount  by  which  the  actual  cost  of  "direct  materials 
to  be  purchased  hereunder"  exceeds  the  total  "estimated 
adjustable  materials  cost,"  and  that  the  total  of  such  de- 
creases in  the  contract  price  shall  not  exceed  the  amount 
by  which  said  total  actual  cost  of  "direct  materials  to  be 
purchased  hereunder"  is  less  than  the  total  "estimated 
adjustable  materials  cost." 

(c)   General. 

(1)  For  the  purpose  of  determining  increases  or  de- 
creases in  contract  prices,  rates  of  change  in  average 
hourly  earnings  and  rates  of  change  in  the  materials 
index  number  will  be  calculated  to  the  nearest  one-tenth 
of  one  percent,  and  there  shall  be  used  the  latest  figures 
which  shall  have  been  issued  by  the  Bureau  of  Labor 
Statistics  up  to  the  close  of  the  fourth  month  following 
the  last  quota  period  under  this  contract. 

{2)  Payments  for  increases,  or  deductions  for  de- 
creases in  the  contract  price,  resulting  from  the  operation 
of  this  article,  will  be  made  after  the  completion  of  the 
calculations  of  price  adjustments  in  accordance  herewith; 
Provided,  That  the  Government  may,  from  time  to  time 
during  the  life  of  the  contract,  make  partial  payments  on 
account  of  such  increases,  subject  to  such  requirements 
as  a  condition  precedent  to  such  payments  as  the  Contract- 
ing Officer  may  provide;  Provided,  further,  That  in  this 
event  such  partial  payments  shall  exceed  the  amount  due 
to   the   Contractor   by   the  operation  of   this  article,   the 
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Government  shall  deduct  the  amount  of  such  excess  from 
any  further  payments  due  under  this  contract. 

(3)  Should  the  Contractor,  during  the  performance 
of  this  contract,  on  account  of  subcontracting,  or  other- 
wise, depart  from  the  ])roduction  methods  upon  which  the 
estimates  and  schedules  of  direct  labor  and  direct  [182] 
materials  costs  were  based  to  such  an  extent  that  the  use 
of  such  estimates  or  schedules  will  operate  to  produce  an 
unfair  adjustment  of  the  contract  price,  a  corresponding 
correction  in  such  estimates  or  schedules  may  be  made  by 
mutual  agreement  between  the  Contractor  and  the  Con- 
tracting Officer.  In  the  event  of  disagreement  with  respect 
to  the  need  for  or  extent  of  such  correction,  the  pro- 
cedure of  Article   12    (Disputes)    shall  apply. 

(4)  If  this  contract  is  terminated  pursuant  to  any 
provision  thereof  the  contract  price  shall  be  adjusted  as 
provided  above,  except  that  for  the  purposes  of  para- 
graphs (a)(2),  (a)(3),  (b)(2),  and  (b)(3),  the  terms 
"estimated  direct  labor  cost"  and  "estimated  adjustable 
materials  cost"  shall  be  understood  to  refer  to  that  part 
of  such  costs  which  corresponds  to  that  proportion  of  the 
supplies  contracted  for  which  is  completed  and  delivered 
by  the  Contractor,  and  the  terms  ''actual  direct  labor 
cost"  and  "actual  cost  of  direct  materials  to  be  purchased 
hereunder,"  shall  refer  only  to  that  part  of  such  costs 
which  is  ])roperly  chargeable  to  the  supplies  completed  and 
delivered. 

(5)  The  Contractor  shall  file  with  the  Contracting 
Officer,  not  later  than  sixty  days  after  the  completion  of 
the  performance  of  the  work  under  this  contract  or  after 
its  termination,  a  statement  of  the  actual  direct  labor 
costs  and  the  actual  costs  of  "direct  materials  to  be  puf- 
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chased  hereunder,"  certified  as  correct  by  an  independent 
pubhc  accountant  approved  by  the  Contracting  Officer, 
showing  the  amounts  of  such  costs  properly  chargeable 
during  each  quota  period  and,  in  case  of  termination,  the 
amounts  properly  chargeable  to  the  supplies  completed 
and  delivered.  In  determining  the  total  actual  direct  labor 
cost  and  the  total  [183]  actual  "direct  materials  to  be 
purchased  hereunder,"  and  in  determining  the  amounts 
thereof  to  be  charged  in  each  quota  period,  the  Contractor 
may,  subject  to  the  approval  of  the  Contracting  Officer 
and  to  the  limitations  of  paragraph  (b)  (2),  employ  the 
accounting  system  regularly  employed  in  the  Contractor's 
plant.  Such  statement  shall  be  deemed  prima  facie  correct. 
The  Government  reserves  the  right  to  audit  the  books  and 
records  of  the  Contractor,  to  determine  the  accuracy  of 
such  determinations  and  certification,  and  to  obtain  any 
information  in  connection  with  the  operation  of  this 
Article.  All  information  obtained  from  the  Contractor's 
records  shall  be  treated  as  confidential.  The  Contractor 
shall  preserve  all  the  books,  papers,  and  other  accounting 
records  pertaining  thereto;  Provided,  that  if  the  Con- 
tractor at  any  time  after  the  lapse  of  three  years  following 
the  completion  or  cessation  of  work  under  the  contract, 
desires  to  dispose  of  said  books,  papers,  and  accounting 
records,  he  shall  so  notify  the  Secretary  of  War,  or  his 
duly  authorized  representative,  who  shall  either  authorize 
their  destruction  or  notify  the  Contractor  to  turn  them 
o^'er  to  the  Government  for  disposition.   [184] 
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EXHIBIT  D 

WAR  DEPARTMENT 

OFFICE  OF  THE  UNDER  SECRETARY 

Washington,  D.  C. 

PC-L  162.  December  17,  1941. 

P.  &  C.  General  Directive  No.  86. 

Memorandum  for:  The  Chief  of  the  Air  Corps. 

The  Chief,  Chemical  Warfare  Service. 

The  Chief  of  Coast  Artillery. 

The  Chief  of  Engineers. 

The  Chief,  National  Guard  Bureau. 

The  Chief  of  Ordnance. 

The  Quartermaster  General. 

The  Chief  Signal  Officer. 

The  Surgeon  General. 

Copy  to:  The  Judge  Advocate  General — for  information.     I 
Subject:  Amendment  to  Price  Adjustment  Clause. 

1.  Reference  is  made  to  the  form  of  escalator  clause 
approved  by  the  Under  Secretary  of  War  on  September 
13,  1941,  accompanying  P.  &  C.  General  Directive  No.  48. 

2.  It  has  been  determined  that  the  escalator  clause 
should  be  amended  so  as  to  provide  for  adjustments  on 
account  of  changes  in  pay-roll  taxes,  and  therefore,  the 
approved  form  of  escalator  clause  will  be  amended  by 
adding  the  following  provision  thereto  as  paragraph 
(cj   (6): 

If  after  the  date  on  which  the  prices  herein  were 
quoted,  the  Congress  or  any  state  legislature,  shall 
impose,  remove,  increase  or  decrease  any  pay-roll  tax 
required   to  be  borne   by   the    [185]    contractor   and 
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directly  applicable  to  or  measured  by  the  pay-rolls 
of  the  contractor  hereunder,  then  the  rate  of  such 
newly  imposed  tax,  or  the  net  increase  or  net  de- 
crease in  the  rate  of  a  previously  imposed  tax,  shall 
be  multiplied  by  that  portion  of  the  actual  direct  labor 
cost  which  is  subject  to  such  increases  or  decreases 
in  the  tax  or  taxes,  and  the  result  shall  be  paid  the 
contractor  under  this  paragraph. 

3.  It  has  also  been  determined  that  the  escalator  clause 
should  be  amended  so  as  to  provide  for  adjustment  on 
account  of  changes  in  indirect  labor  and  indirect  material 
costs.  Accordingly,  the  following  amendments  to  the 
approved  form  of  escalator  clause  will  be  made: 

a.  As  a  second  sentence  to  Paragraph  (a)  (1), 
add  the  following: 

"It  is  also  estimated  that  the  indirect  labor  cost 

attributable    to   this    contract    is    %    of    such 

estimated  direct  labor   cost." 

h.  Add  the  following  as  Paragraph   (a)    (4)  : 

"The  total  increase  or  decrease  to  be  paid  or 
deducted  under  Paragraph  (a)  (3)  shall  be  multi- 
plied by   %^  and  the  result  shall  be  applied 

as  a  further  increase  or  decrease  in  the  contract  price, 
as  an  adjustment  for  the  indirect  labor  cost  under 
this  contract." 

c.  Add  the  following  as  the  second  sentence  in 
Paragraph   (b)    (1): 


^The    percentage    of    indirect    labor    cost    stated    in    Paragraph 
(a)    (1). 
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"It   is   also   estimated   that   the   indirect  materials 

cost  attributable  to  this  contract  is  %  of  such 

estimated  direct  materials  cost." 

d.  Add  the  following  as  Paragraph  (b)   (4) : 

"The  total  increase  or  decrease  to  be  paid  or  de- 
ducted  under    Paragraph    (b)    (3)    shall   be    [186] 

multiplied  by %^  and  the  result  shall  be  applied 

as  a  further  increase  or  decrease  in  the  contract  price, 
as  an  adjustment  for  the  indirect  materials  cost  under 
this  contract." 

4.  In  negotiating  the  estimated  direct  labor  cost,  the 
percentage  thereof  represented  by  indirect  labor  cost,  the 
estimated  direct  material  cost,  and  the  percentage  thereof 
represented  by  indirect  material  cost,  the  Contracting 
Officer  should  consider,  among  other  things,  the  follow- 
ing factors: 

a.  The  amount  of  the  estimated  direct  labor  cost 
and  the  amount  of  the  estimated  direct  materials  cost 
should  be  limited  in  accordance  with  the  definitions 
of  direct  labor  and  direct  material  costs  contained  in 
paragraphs  (a)  (1)  and  (b)  (1)  of  the  escalator 
clause,  and  should  not  include  any  amounts  for  in- 
direct labor  or  indirect  material  costs; 

/;.  The  total  of  the  estimated  direct  labor  cost  and 
the  estimated  direct  material  cost  together  with  the 
amounts  obtained  by  the  application  of  the  percentag- 
es set  forth  for  indirect  labor  and  indirect  materials, 
should  bear  a  reasonable  relation  to  the  total  contract 


-The   percentage   of   indirect  materials  cost  stated   in   Paragraph 
(b)    (1). 
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price.  In  any  case  where  the  difiference  between  the 
total  of  these  amounts  and  the  contract  price  does 
not  leave  a  reasonable  margin  to  cover  profit,  rent, 
depreciation,  taxes,  and  similar  costs  not  included  in 
the  labor  or  material  costs  factors,  it  will  be  apparent 
that  the  estimates  are  too  high,  and  should  be  ac- 
cordingly reduced. 

By  direction  of  the  Under  Secretary  of  War: 

(S)  JOHN  W.  N.  SCHULZ, 
Brigadier  General,  U.  S.  Army, 
Director  of  Purchases  and  Contracts.  [187] 

EXHIBIT  E 

WAR  DEPARTMENT 
PRICE  ADJUSTMENT  BOARD 
Policy  and   Procedure 
Purpose  of  the  Board. 

The  Price  Adjustment  Board  will  serve  as  a  focal  point 
for  the  review  of  contracts  existing  between  the  War 
Department  and  its  contractors.  Its  duties  will  be  to 
make  sure  that  the  War  Department  is  doing  an  economi- 
cal job  of  purchasing  and  that  contractors  are  not  making 
excess  or  unreasonable  profits  on  war  orders.  In  its  re- 
view of  contractor  profits  the  Board  will  endeavor  to  elim- 
inate from  contractor  cost  calculations  ex/zorbitant  items 
of  whatever  nature. 

The  Board  will  assist  the  Services  in  securing  an  ad- 
justment in  contract  prices  that  will  accomplish  the  fore- 
going objectives. 

The  Board  will  also  serve  contractors  who  feel  that 
their  contract  prices  are  such  that  a  likelihood  exists  that 
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they  will  make  excessive  or  unreasonable  profits.    It  will 
invite  war  contractors  finding  themselves  in  this  position 
to  consult  with  it  for  the  purpose  of  arriving  at  a  fair 
and  equitable  voluntary  adjustment. 
Operating  Policies. 

The  following  principles  will  be  observed  by  the  Price 
Adjustment  Board  in  dealings  with  contractors: 

1.  The  Board  will  endeavor  to  arrange  for  a  re- 
adjustment in  contract  price  or  to  obtain  a  return  of 
payments  made  pursuant  to  a  contract  to  the  extent 
which  will  result  in  limiting  the  contractor  to  a  fair 
and  reasonable  profit. 

2.  In  judging  the  reasonableness  of  profit,  the 
Board  will  consider:   [188] 

(a)  the  total  profit  made  by  the  contractor  before 
allowance  for  federal  income  and  excess  profit  tax. 

(b)  the  amount  of  profit  per  unit  based  on  esti- 
mated or  actual  cost. 

3.  In  determining  the  estimated  or  actual  cost  per  unit 
of  performance  of  the  contract,  the  Board  will  give  con- 
sideration to  all  items  of  cost,  including  the  following: 

A.  Factory  Cost: 

1.  Direct  materials 

2.  Direct  productive  labor 

3.  Direct  engineering  labor 

4.  Miscellaneous  direct  factory  charges 

5.  Indirect  factory  expenses 

Total  Factory  Cost 
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B.  Other  manufacturing  cost 

C.  Miscellaneous  direct  expenses 

D.  Indirect  engineering  expenses 

E.  Expenses   of   distribution,    servicing   and   admin- 

istration 

F.  Guarantee  expenses 

4.  The  Board  will  in  general  be  guided  by  the  cost 
accounting  system  regularly  utilized  by  the  contractor, 
except  that  the  Board  will,  in  appropriate  cases,  disallow 
salaries,  bonuses  or  other  expenditures  which  are  clearly 
excessive. 

5.  In  determining  the  amount  of  profit  to  be  viewed 
as  reasonable,  the  Board  will  give  proper  consideration 
the  following: 

A.  The  first  factor  in  determining  the  attitude  of 
the  Board  toward  the  contractor  will  be  based  on  the 
contribution  that  the  contractor  has  made  [189] 
and  is  making  to  the  completion  of  the  war  pro- 
duction program. 

B.  Whether  the  contract  is  performed  in  whole  or 
in  part  with  facilities  furnished  by  or  financed  by 
the   Government. 

C.  The  amount  of  invested  capital  employed  by  the 
contractor  in  the  performance  of  the  contract. 

D.  The  ratio  between  this  investment  and  sales 
volume. 

E.  The  period  of  time  required  to  perform  the 
contract. 

F.  The  complexity  or  simplicity  of  the  manufac- 
turing operations  involved. 
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G.  The  presence  or  absence  of  exceptional  risks 
to  be  borne  by  the  company. 

H.  The  degree  of  skill  and  management  and  or- 
ganization required  of  the  conractor.  In  this  con- 
nection special  attention  will  be  paid  to  the  extent 
to  which  the  Government  has  been  called  upon  to 
arrange  for  furnishing  "know-how"  to  the  contractor. 

I.  The  contribution  that  the  contractor  has  made  to 
the  technical  improvement  and  development  of  war 
materiel  and  production  methods. 

J.  Special  consideration  will  be  given  those  con- 
tractors who  have  assisted  other  producers  in  per- 
forming a  better  job. 

6.  In  cases  where  performance  has  been  substantially 
or  wholly  completed,  consideration  will  be  given  to  the 
extent  to  which  the  contractor  has  met  or  anticipated 
delivery  schedules. 

7.  The  Board  shall  not  be  limited  to  the  foregoing  fac- 
tors but  may  give  consideration  to  any  other  factors 
which   in   its   judgment  are   reasonably   applicable.    [190] 

Method  of  Operation. 

Information  as  to  concerns  making  unreasonable  profits 
or  those  paying  excessive  salaries  or  bonuses,  or  setting 
up  excessive  reserves,  etc.,  will  be  obtained  by  the  Board 
from  the  services.  Division  of  Budget  &  Financial  Ad- 
ministration, Contract  Clearance  Branch  of  the  War 
Production  Board,  or  any  other  sources. 

All  costs  analyses  are  to  be  prepared  by  the  Division 
of  Budget  and  Financial  Administration. 
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When  the  contractor  is  working  for  the  Navy  or  the 
Maritime  Commission  as  well  as  the  Army,  that  depart- 
ment which  has  been  assigned  to  the  contractor  will  take 
charge  of  the  case. 

The  Price  Adjustment  Board  function  will  be  com- 
pleted when  an  agreement  is  arrived  at  with  the  con- 
tractor setting  a  limiting  figure  that  shall  be  considered 
a  reasonable  profit  before  federal  income  and  excess  profit 
taxes.  From  this  point  forward,  it  is  contemplated  that 
the  contractor  will  renegotiate  contracts  with  the  Service 
or  Services  involved  so  as  to  bring  its  total  profit  down 
to  the  agreed  upon   figure. 

EXHIBIT  F 
Memorandum 

Pursuant  to  Executive  Order  No.  9127,  dated  April 
8,  1942,  and  for  the  purpose  of  controlling  profits  and 
costs  under  war  contracts  through  adjustments  with  con- 
tractors, there  have  been  established  with  the  War  Pro- 
duction Board,  the  War  Department,  the  Navy  Depart- 
ment and  the  Maritime  Commission  cost  analysis  sections. 
Further  to  implement  control  of  costs  and  profits  on  war 
contracts,    the    following   procedures   will   be   established: 

1.  The  War  Department  and  the  Navy  Depart- 
ment and  the  A^laritime  Commission  will  each  [191] 
create  a  board  to  be  known  as  the  Price  Adjustment 
Board  of  the  War  Department,  the  Navy  Depart- 
ment, or  the  Maritime  Commission,  as  the  case  may 
be.  to  advise  and  assist  the  official  in  such  Depart- 
ment or  Commission  in  charge  of  purchasing,  in 
securing  adjustments  or  refunds  in  instances  where 
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it  is  determined  that  costs  or  profits  of  contractors 
are,  or  may  be,  excessive  for  any  reason.  Each  board 
shall  exercise  such  other  powers  not  inconsistent  with 
this  order  as  may  be  delegated  to  it  by  the  Depart- 
ment or  Commission  which  created  it. 

2.  The  Chairman  of  the  War  Production  Board 
shall  recommend  a  representative  for  appointment  to 
each  board.  The  Price  Adjustment  Boards  may  have 
one  or  more  members  in  common. 

3.  The  Cost  Analysis  Section  of  the  War  Pro- 
duction Board  will  conduct  general  surveys  of  the 
profits  and  costs  of  holders  of  war  contracts  and 
industry-wide  studies  of  a  like  nature,  either  upon  the 
request  of  one  of  the  Price  Adjustment  Boards,  or 
of  the  Cost  Analysis  Section  of  any  Department,  or 
upon  its  own  initiative. 

4.  The  Cost  Analysis  Sections  of  the  War  Depart- 
ment, Navy  Department  and  the  Maritime  Commis- 
sion will  act  as  fact  finding  agencies  for  the  Price 
Adjustment  Boards  and  will  upon  the  request  of  any 
Price  Adjustment  Board  conduct  investigations  into 
the  cost  and  profits  of  any  contracts  in  which  De- 
partments or  the  Commission  are  interested.  Any 
such  investigation  made  upon  the  request  of  a  Price 
Adjustment  Board  will  be  in  such  form  and  in  such 
detail  and  will  include  such  subject  matter  as  such 
Price  Adjustment  Board  may  require.  The  Depart- 
ments and  the  Commission  will  cooperate  with  each 
other  in  [192]  order  to  avoid  duplicating  investiga- 
tions of  common  contractors. 
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5.  All  cost  analysis  reports  and  all  information 
obtained  from  contractors  or  otherwise  by  the  vari- 
ous Cost  Analysis  Sections  including  that  of  the  War 
Production  Board  and  all  information  and  records  of 
the  various  Price  Adjustment  Boards  will  be  avail- 
able at  all  times  to  each  of  the  Price  Adjustment 
Boards  and  to  each  of  the  Cost  Analysis  Sections. 

6.  The  Cost  Analysis  Sections  of  the  War  Pro- 
duction Board  and  of  the  Departments  and  the  Com- 
mission are  authorized  to  make  use  of  the  facilities 
of  the  Treasury  Department,  Securities  and  Ex- 
change Commission,  Federal  Trade  Commission  and 
other  proper  departments  or  agencies  of  the  Govern- 
ment in  securing  and  assembling  information. 

7.  Each  Price  Adjustment  Board  may  establish 
such  policies  and  procedures  for  the  administration 
of  its  proceedings  as  it  may  deem  proper.  Every 
effort  shall  be  made  to  keep  the  procedure  of  each 
board  simple  and  flexible.  Each  board  shall  keep  a 
written  record  of  each  action  taken  by  it.  Each 
board  may  delegate  to  any  one  or  more  of  its  members 
the  power  to  initiate  investigations,  request  informa- 
tion and  assistance  on  behalf  of  the  board  and  to 
represent  the  board  in  negotiations  with  contractors. 

8.  Where  contractors  have  contracts  with  both 
Departments  or  with  one  or  both  of  the  Departments 
and  the  Commission,  the  Price  Adjustment  Boards  of 
the  Department  or  Commission  involved  shall  agree 
as  to  how  and  by  whom  the  negotiations  shall  be 
conducted.    [193] 
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9.  No  audit  shall  be  made  by  any  Department  or 
the  Commission  pursuant  to  Executive  Order  No. 
9127  without  first  advising  the  Cost  Analysis  Section 
of  the  War  Production  Board. 

(Signed)   ROBERT  P.  PATTERSON, 
Under  Secretary  of  War. 

(Signed)   FORRESTAL, 

Under  Secretary  of  Navy. 

(Signed)   E.  S.  LAND, 

Chairman^  Maritime  Commission. 


Approved 


(Signed)   D.  M.  NELSON, 
Chairman,  War  Production  Board. 


EXHIBIT  G 

WAR  DEPARTMENT 
Washington 

April  25,  1942. 

Memorandum  for  Directors  of  all  Staff  Divisions,  Serv- 
ices of  Supply. 

Chiefs  of  All  Supply  Services. 

Chief  of  Each  Administrative  Service. 

Commanding  Generals  of  All  Corps 
Areas. 

Subject:    Price    Adjustment    Board,    Services   of    Supply. 

1.  There   is   created   within   the    Services   of   Supply   a 
Price  Adjustment  Board. 

2.  The   mission   of   the   Price   Adjustment   Board   shall 
be  to  advise  and  assist  the  Chief  of  the  Purchase  Branch, 
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Procurement  and  Distribution  Division,  in  securing  ad- 
justments and  refunds  in  cases  where  it  is  thought  that 
costs  or  profits  of  War  Department  con-  [194]  tractors 
are  or  may  be  excessive  by  reason  of  the  payment  of 
excessive  salaries  or  bonuses  or  for  any  reason. 

3.  The  members  of  the  Board  will  be  selected  by  the 
Commanding  General,  Services  of  Supply,  with  the  ap- 
proval of  the  Under  Secretary  of  War.  One  member  will 
be  selected  with  the  approval  of  the  Chairman  of  War 
Production  Board,  as  his  representative. 

4.  The  Board  is  instructed  wherever  appropriate  to 
function  jointly  with  representatives  or  agencies  of  the 
Navy  Department,  Maritime  Commission,  and  other  De- 
partments or  agencies  of  the  Government. 

5.  The  Board  will  receive  from  the  Cost  Analysis 
Section  of  the  War  Production  Board,  the  Cost  Analysis 
Section  of  the  Fiscal  Division  of  the  Services  of  Supply, 
the  Supply  Services,  the  Army  Air  Force,  and  from  any 
other  source,  information  with  respect  to  contractors  who 
are  thought  to  have  excessive  costs,  to  be  making  exces- 
sive profits,  or  to  be  paying  excessive  salaries  or  bonuses. 

6.  (a)  The  Cost  Analysis  Section  of  the  Fiscal  Divi- 
sion of  the  Services  of  Supply  shall  upon  request  of  the 
Board  make  such  audits  and  analyses  as  may  be  designated 
by  the  Board  and  shall  secure  for  the  Board  from  the 
Treasury  Department,  the  Securities  and  Exchange  Com- 
mission, the  Federal  Trade  Commission,  and  from  any 
other  Department  or  agency  of  the  Government,  or  from 
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the  contractor  involved,  such  additional  information  as 
the  Board  may  request  in  order  to  expedite  and  assist  it 
in  the  performance  of  its  functions. 

(b)  All  Divisions  and  personnel  of  the  Services  of 
Supply  and  the  Army  Air  Force  shall  furnish  such  infor- 
mation and  assistance  to  the  Board  as  it  may  request  or 
as  may  appear  desirable  to  aid  it  in  the  performance  of  its 
functions.    [195] 

(c)  To  effect  full  coordination  between  the  Services 
of  Supply,  the  Army  Air  Force,  and  other  Departments 
and  to  insure  a  uniform  policy,  price  reductions  which  are 
offered  to  or  contemplated  by,  the  Services  of  Supply  and 
the  Army  Air  Force  will  be  referred  to  the  Chief  of  the 
Purchases  Branch. 

7.  The  Board  is  authorized  to  delegate  to  any  one  or 
more  of  its  members  the  power  to  initiate  investigations 
and  request  information  and  assistance  on  behalf  of  the 
Board  and  to  represent  the  Board  in  negotiations  with 
contractors.  The  Board  shall  develop  such  other  policies 
and  procedures  as  it  may  deem  advisable  in  performing 
its   functions  and  accomplishing  its  purposes. 

8.  The  Board  shall  report  to  the  Chief  of  the  Pur- 
chases Branch,  Procurement  and  Distribution  Division, 
Services  of  Supply,  its  recommendations  for  adjustments 
with  contractors.  These  recommendations,  if  approved 
by  the  Chief  of  the  Purchases  Branch  and  the  Director  or 
Deputy  Director  of  the  Procurement  and  Distribution 
Division,  Services  of  Supply,  shall  be  transmitted  to  the 
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Services  concerned  for  the  purpose  of  effecting  any  re- 
negotiation or  revision  of  contracts  required  in  order  to 
carry  out  such  recommendations. 

(Sgd.)     BREHON  SOMERVELL, 
Brehon   Somervell, 

Lieutenant  General, 

Commanding. 
Approved:  April  25,  1942. 

(Sgd.)     ROBERT  P.   PATTERSON, 
Robert  P.  Patterson, 
Under  Secretary  of  War.   [196] 

EXHIBIT  H 

WAR  DEPARTMENT 

HEADQUARTERS,  SERVICES  OF  SUPPLY 

Washington 

March  13,  1942. 
SP-PB-ppp  300.4. 
P.  B.  General  Directive  No.  31. 
To:  The  Chief,  Chemical  Warfare  Service. 

Chief  of  Engineers. 

Chief  of  Ordnance. 

The  Quartermaster  General. 

Chief  Signal  Officer. 

The  Surgeon  General. 

Commanding   General,   Transportation   Division. 

Commanding  Generals,  all  Corps  Areas. 

Commanding  Officers,  General  Depots. 

Subject:    Use    of    Price    Renegotiation    Clause    in    Fixed 
Price  Contracts. 
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1.  It  is  essential  to  eliminate  all  delays  in  the  produc- 
tion of  items  immediately  required  which  result  from 
the  time  required  for  the  negotiation  of  fixed  price  con- 
tracts. In  any  case  where  in  the  opinion  of  the  Contract- 
ing Officer  it  is  desirable  that  the  Contractor  immediately 
commence  production  or  preparation  therefor,  the  Letter 
Purchase  Order  prescribed  by  P.  &  C.  General  Directive 
No.  5,  dated  January  13,  1942,  may  be  issued  pending 
such  negotiation.  Where  actual  production  and  delivery 
may  occur  prior  to  the  execution  of  the  contract,  the 
words  "partial  payments  and"  or  words  of  substantially 
similar  import  may  be  inserted  in  paragraph  4  of  such 
Letter  Purchase  Order  before  the  words  ''advance  pay- 
ments."  [197] 

2.  Where  a  Letter  Purchase  Order  is  employed  in 
accordance  with  paragraph  1  hereof,  the  contract  should 
be  negotiated  at  the  earliest  possible  date  even  though 
final  determination  of  price  is  impracticable  at  that  time, 
and  provision  should  be  made  in  the  contract  for  re- 
determination or  renegotiation  of  the  price,  as  authorized 
herein. 

3.  The  Contracting  Officer,  in  order  to  facilitate  the 
execution  of  the  contract  and  the  commencement  of  work 
thereunder,  may,  pursuant  to  the  authority  of  the  First 
War  Powers  Act,  1941  (Public  354,  77th  Cong.)  and 
Executive  Order  #9001,  insert  in  the  contract  and  apply 
either  of  the  following  articles:  (a)  Redetermination  of 
Price  (Attachment  1),  or  (b)  Renegotiation  (Attach- 
ment 2). 

4.  It  will  be  observed  that  Attachment  2  imposes  upon 
the  Contractor  no  legal  obligation  beyond  that  of  furnish- 
ing a  statement  of  actual  costs  and  to  renegotiate  in  good 


North  American  Aviation,  Inc.,  etc.,  et  al.        207 

faith.  Such  statement  will  afford  a  basis  for  renegotiation 
of  the  contract  price.  On  the  other  hand,  Attachment  1 
calls  for  the  application  of  definite  objective  standards, 
thereby  making  the  redetermination  of  price  largely  auto- 
matic rather  than  dependent  upon  renegotiation. 

(Sgd.)     BREHON  SOMERVELL, 
Lieutenant  General, 
2  Incls:  Commanding. 

Attach.  1, 
Attach.  2. 
Approved  by: 

ROBERT  P.  PATTERSON, 
Under  Secretary  of  War. 

Attachment  No.  I. 

Article  Redetermination  of  Price. 

The  parties  hereto  recognize  that,  because  of  circum- 
stances beyond  their  control,  accurate  estimates  [198] 
of  the  cost  of  performing  this  contract  cannot  be  made 
within  a  reasonable  time.  Accordingly,  they  agree  that  the 
price  stated  in  Article  1  shall  be  redetermined  as  provided 
below,  upon  the  basis  of  the  actual  experience  of  the 
Contractor  in  performing  part  of  his  contract.  Such  re- 
determination of  the  price  shall  be  made  as  follows : 

(a)  The  estimated  cost  of  performing  this  contract, 
upon  which  the  price  stated  in  Article  1  is  based,  is 
$ ,  itemized  as  follows:^ 

A.  Factory  Cost: 

1.  Direct   materials 

2.  Direct  productive  labor 


^This  breakdown  may  be  altered  to  suit  particular  circumstances. 
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3.  Direct  engineering  labor 

4.  Miscellaneous  direct  factory  charges 

5.  Indirect  factory  expenses^ 

(State  basis  of  allocation) 
Total  Factory  Cost 

B.  Other  manufacturing  cost 

C.  Miscellaneous  direct  expenses 

D.  Indirect  engineering  expenses 

E.  Expenses   of   distribution,    servicing   and   admin- 

istration 

F.  Guarantee  expenses 

(b)   It  is  agreed  that  the  cost  of  production  of  the  first 

%  of  items  called  for  hereunder,  hereafter  referred 

to  as  the  "preliminary  run"  will  not  necessarily  be  typical 
for  the  remainder  of  the  contract.  The  cost  of  produc- 
tion of  the  next  %,  [199]  hereafter  referred  to  as 

the  "test  run"  shall  be  used  as  the  general  basis  for  re- 
determination.   Within   days   after   the 

completion  of  the  production  of  the  "test  run",  the  Con- 
tractor shall  submit  to  the  Contracting  Officer  separate 
statements  of  the  actual  cost  of  the  production  of  the 
"preliminary  run"  and  the  "test  run",  itemized  in  the 
same  way  as  the  estimated  cost  stated  above.  Such  state- 
ment shall  be  based  upon  the  cost  accounting  system 
regularly  utilized  by  the  Contractor  and  certified  as  correct 
by  an  independent  public  accountant  or  by  two  officers  of 
the  Contractor.   The  Contractor  shall  submit  his  books  and 


-State  separately  the  estimated  amount  of  each  of  the  following 
items   included : 

(a)  Normal  depreciation. 

(b)  Special  amortization. 
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accounts  to  such  examination  and  audit  as  shall  be  re- 
quested by  the  Contracting  Officer. 

(c)  If  the  actual  cost  of  production  of  the  preliminary 
run  plus  the  cost  of  the  production  of  the  remainder  of 
the  items  called  for  by  the  contract,  as  indicated  by  the 
actual  cost  of  production  of  the  ''test  run",  is  less  than 
the  total  estimated  cost  stated  in  paragraph  (a),  the  total 
price  to  be  paid  pursuant  to  Article  I  shall  be  reduced  in 
the  same  ratio. 

(d)  Pending  the  redetermination  of  the  price  here- 
under, all  items  delivered  shall  be  paid  for  at  the  price  set 
forth  in  Article  1.  Upon  the  redetermination  of  such  price 
hereunder,  an  amount  equal  to  the  difference  between  the 
price  paid  on  all  items  theretofore  delivered  and  such  re- 
determined price  for  such  items  shall  be  applied  by  the 
Contractor  as  a  credit  against  payment  for  subsequent 
deliveries,  or  shall  be  applied  or  returned  to  the  Govern- 
ment as  directed  by  the  Contracting  Officer. 

(c)  If  this  contract  contains  an  escalator  clause  (Price 
Adjustment),  notwithstanding  any  provisions  of  such 
escalator  clause  which  may  be  inconsistent  herewith,  that 
clause  shall  be  understood  to  relate  only  to  that  portion 
of  the  production  under  the  con-  [200]  tract  which  is  not 
covered  by  the  statements  of  actual  cost  required  by 
paragraph  (b)  of  this  article.  The  blanks  in  the  escalator 
clause  will  be  filled  in  at  the  time  of  redetermination  here- 
under, and  the  month  in  which  the  redetermination  is 
made  shall  be  taken  as  the  base  month  for  such  escalator 
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clause  and  the  estimated  labor  costs  and  the  estimated 
material  costs  shall  include  only  such  costs  as  are  not 
reflected  in  the  actual  cost  statements.  For  this  reason  the 
blanks  in  the  escalator  clause  were  not  filled  in  at  the 
time  of  the  execution  of  this  contract. 

Attachment  No.  2: 

Article  Renegotiation. 

(a)  The  Contractor  represents  that  the  contract  price 
provided  in  Article  is  based  upon  a  total  esti- 
mated cost  of  $.., itemized  as  follows:^ 

A.  Factory  Cost: 

1.  Direct  materials 

2.  Direct  productive  labor 

3.  Direct  engineering  labor 

4.  Miscellaneous  direct  factory  charges 

5.  Indirect  factory  expenses.^ 

(State  basis  of  allocation) 
Total  Factory  Cost 

B.  Other  manufacturing  cost 

C.  Miscellaneous  direct  expenses 

D.  Indirect  engineering  expenses 


^This  break-down  may  lie  altered  to  suit  particular  circumstances. 

"State  separately  the  estimated  amount  of  each  of  the   following 
items  included  : 

(a)  Normal  depreciation. 

(b)  Special  amortization. 
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E.  Expenses   of   distribution,    servicing   and   admin- 

istration 

F.  Guarantee  expenses   [201] 

(b)  Within   days   after   the   completion 

of   the   production   of   %    of  the   items   called   for 

under  this  contract,  the  Contractor  shall  submit  to  the 
Contracting  Officer  a  statement  of  the  actual  cost  of  the 
production  of  said  percentage,  itemized  in  the  same  way 
as  the  estimated  cost  stated  above.  Such  statement  shall 
be  based  upon  the  cost  accounting  system  regularly  util- 
ized by  the  Contractor  and  certified  as  correct  by  an  in- 
dependent public  accountant  or  by  two  officers  of  the 
Contractor.  The  Contractor  shall  submit  his  books  and 
accounts  to  such  examination  and  audit  as  shall  be  re- 
quested by  the  Contracting  Officer. 

(c)  Upon   the   written   request  of   either   party,  which 

request   shall   be   made   within   days   after 

the  filing  of  the  statement  required  by  paragraph  (b) 
hereof,  the  Contracting  Officer  and  the  Contractor  will 
enter  into  negotiations  and  will  attempt  to  agree  upon 
a  modification  of  the  contract. 

(d)  Pending  the  renegotiation  of  the  price  hereunder, 
all  items  delivered  shall  be  paid  for  at  the  price  set  forth 
in  Article  1.  Upon  the  renegotiation  of  the  price  here- 
under, an  amount  equal  to  the  difference  between  the 
price  paid  on  all  items  theretofore  delivered  and  such 
renegotiated  price  for  such  items,  if  in  the  Government's 
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favor,  shall  be  applied  by  the  Contractor  as  a  credit 
against  payment  for  subsequent  deliveries,  or  shall  be 
applied  or  returned  to  the  Government  as  directed  by  the 
Contracting-  Officer;  if  in  the  Contractor's  favor,  it  shall 
be  paid  by  the  Government  on  a  separate  invoice  or 
voucher. 

(e)  If  this  contract  contains  an  escalator  clause  (Price 
Adjustment)  the  figures  set  forth  therein  and  the  terms 
thereof  shall  be  controlling  in  the  absence  of  a  modifica- 
tion of  the  contract  under  this  article.  In  the  event  of  such 
a  modification,  the  escalator  clause  shall  be  so  modified  as 
to  relate  only  to  that  portion  of  [202]  the  production 
under  the  contract  which  is  not  covered  by  the  statement 
of  actual  cost  required  by  paragraph  (b)  of  this  article. 
In  modifying  the  provisions  of  the  escalator  clause,  the 
month  in  which  the  renegotiation  occurs  shall  be  taken  as 
the  base  month,  and  the  estimated  labor  costs  and  the  esti- 
mated material  costs  shall  include  only  such  costs  as  are 
not  reflected  in  the  actual  cost  statement  submitted  under 
paragraph   (b)   hereof. 
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EXHIBIT  I 

JOINT  RESOLUTION  TO  PROVIDE  FOR  THE 
RENEGOTIATION  OF  CONTRACTS  FOR  THE 
PRODUCTION  OF  WAR  MATERIALS  FOR 
THE  PURPOSE  OF  LIMITING  PROFITS 
THEREUNDER 

Whereas  it  is  imperative  that  effective  measures  be 
taken  to  limit  the  profits  paid  to  contractors  obtaining 
contracts  for  the  production  of  war  materials;  therefore, 
be  it 

Resolved  by  the  Senate  and  tlie  House  of  Representa- 
tives of  the  United  States,  in  Congress  assembled.  That — 

1.  The  Secretary  of  War  is  directed  to  insert  in  any 
contract  hereafter  made  by  the  War  Department,  which, 
in  his  judgment,  may  result  in  an  excessive  profit  to  the 
contractor,  a  provision  for  the  renegotiation  of  the  con- 
tract price  at  a  period  when  the  profits  can  be  determined 
with    reasonable   certainty. 

2.  The  Secretary  of  War  is  directed,  whenever  in  his 
opinion  excessive  profits  have  been  realized,  or  are  likely 
to  be  realized,  from  any  contract  with  the  War  Depart- 
ment, to  require  such  contractor  to  renegotiate  the  contract 
price.  This  provision  shall  be  applicable  to  all  contracts 
hereafter  made  and  to  all  contracts  heretofore  made, 
whether  or  not  such  contracts  contain  a  renegotiation 
clause,  provided  that  final  pay-  [203]  ment  has  not  already 
been  made  pursuant  to  such  contract. 

3.  In  renegotiating  a  contract  price  the  Secretary  of 
War  shall  not  make  allowance  for  any  salaries,  bonuses, 
or  other  compensation  paid  by  the  contractor  to  its  officers 
or  employees,  in  excess  of  a  reasonable  amount,  nor  shall 
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he  make  allowance  for  any  excessive  reserves  set  up  by 
the  contractor,  and  the  Secretary  of  War  shall  freely  use 
the  powers  of  audit  conferred  upon  him  by  existing  law 
for  the  purpose  of  ascertaining  whether  such  unreasonable 
compensation  has  been  or  is  being  paid,  or  whether  such 
excessive  reserves  have  been  set  up. 

4.  In  addition  to  the  powers  conferred  by  existing  law, 
the  Secretary  of  War  shall  have  the  right  to  demand  of 
any  contractor  who  holds  uncompleted  contracts  with  the 
United  States  for  the  production  of  war  materials  in  the 
aggregate  amount  of  $500,000  or  more  statements  of 
actual  costs  of  production  and  such  other  financial  state- 
ments, at  such  times  and  in  such  form  and  detail  as  the 
Secretary  of  War  may  require. 

5.  The  authority  and  discretion  herein  conferred  upon 
the  Secretary  of  War  may  be  by  him  delegated  to  such 
individuals  or  agencies  in  the  War  Department  as  he  may 
designate  and  he  may  authorize  such  individuals  to  make 
further  delegations  of  such  authority  and  discretion. 

6.  The  foregoing  provisions  shall  be  applicable  to  the 
Secretary  of  the  Navy  in  the  case  of  contracts  with  the 
Navy  Department,  and  to  the  Chairman  of  the  Maritime 
Commission  in  case  of  contracts  with  that  Commission. 
The  powers  conferred  by  paragraph  4  above  shall  be 
exercised  by  the  War  Department,  the  Navy  Department, 
or  the  Maritime  Commission,  whichever  holds  the  largest 
aggregate  amount  of  uncompleted  contracts  for  the  pro- 
duction of  war  materials. 

[Endorsed]  :    Filed  Jan.  28,  1946.  [204] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT 

Walker  W.  Lowry,  being  first  duly  sworn,  deposes  and 
says. 

1.  I  am  an  attorney  employed  by  the  Department  of 
Justice,  Washington,  D.  C. 

2.  Attached  hereto  is  a  full,  true  and  correct  copy  of 
the  amended  petition  for  redetermination  of  excessive 
profits  filed  in  the  Tax  Court  by  Magnesium  Products, 
Inc.,  (Docket  No.  61-R). 

WALKER  W.  LOWRY 
Attorney,   Dept.  of  Justice 


Subscribed  and  sworn  to  before  me  this  9th  day  of 
January,   1946. 

GLADYS  E.  McGAFFEY 

Notary  Public 

My  commission  expires  9/30/48.  [205] 
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COPY 

The   Tax   Court  of   the   United   States 
Docket  No.  61-R 

Magnesium  Products,  Inc.,  a  corporation,  Petitioner, 
vs.  Henry  L.  Stimson,  as  Secretary  of  War  of  the  United 
States  of  America,  and  Robert  P.  Patterson,  as  Under 
vSecretary  of  War  of  the  United  States  of  America,  Re- 
spondents. 

AMENDED  PETITION  FOR  REDETERMINATION 
OF  EXCESSIVE  PROFITS  UNDER  RENEGO- 
TIATION ACT 

The  petitioner  above  named  hereby  petitions  for  a  re- 
determination of  excessive  profits  under  the  Renegotia- 
tion Act  as  set  forth  in  the  Unilateral  determination  of 
the  Under  Secretary  of  War  in  his  notice  of  "Deter- 
mination of  Excessive  Profits"  dated  6  June  1944,  and  as 
a  basis  for  its  petition  alleges: 

1.  The  petitioner  is  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California  with  its  principal  place  of  business  located  at 
1119  Santa  Fe  Avenue,   Los   Angeles,   California.    [206] 

2.  That  this  proceeding  is  one  seeking  a  redetermina- 
tion of  alleged  excessive  profits  under  Section  403  of  Title 
IV  of  Sixth  Supplemental  National  Defense  Appropria- 
tion Act,  1942  (Public  528,  77th  Congress,  approved 
April  28,  1942),  as  amended  by  Section  801  of  the  Rev- 
enue Act  of  1942  (Public  753,  77th  Congress,  api)roved 
October  21,  1942),  by  Section  1  of  the  Military  Appro- 
priations Act,  1944  (Public  108,  78th  Congress,  approved 
July    1,    1943),   and  by   Public    149    (78th   Congress,   ap- 
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proved  July  14,  1943),  and  as  further  amended  by  Sec- 
tion 701  (b)  of  the  Revenue  Act  of  1943  (Public  235, 
78th  Congress,  enacted  February  25,  1944)  to  the  extent 
that  Section  701  (d)  of  the  Revenue  Act  of  1943  makes 
the  amendments  made  by  Section  701  (b)  effective  as  if 
they  had  been  a  part  of  Section  403  of  the  Sixth  Supple- 
mental National  Defense  Appropriation  Act,  1942,  on  the 
date  of  its  enactment,  April  28,  1942,  hereinafter  referred 
to  as  Renegotiation  Act. 

3.  That  the  "Unilateral  Determination  of  Excessive 
Profits",  (a  copy  of  which  is  attached  hereto  as  "Exhibit 
A"  and  is  by  this  reference  incorporated  herein  as  though 
set  forth  in  full  at  this  portion  of  this  petition)  was 
mailed  to  petitioner  on  June  6,  1944. 

4.  That  the  alleged  excessive  profits  are  for  the  period 
beginning  March  1,  1942  and  ending  on  November  30, 
1942  and  that  the  amount  thereof  is  $250,000.00.   [207] 

5.  That  petitioner  is  engaged  in  the  business  of  operat- 
ing a  jobbing  foundry  wherein  it  fabricates  and  sells 
magnesium  alloy  and  castings;  that  all  of  the  business 
done  by  petitioner  during  the  period  under  review  ending 
November  30,  1942,  was  with  private  individuals,  firms 
and  corporations  and  not  with  the  United  States  of 
America;  that  petitioner  has  no  contracts,  as  such,  with 
any  person,  firm  or  corporation  or  with  the  United  States 
of  America;  that  all  of  its  said  business  is  and  was  done 
upon  purchase  orders,  forwarded  to  petitioner  by  its  cus- 
tomers; that  all  of  the  magnesium  alloy  sand  castings 
fabricated  and  sold  by  petitioner,  during  the  period  un- 
der review,  Vv-ere  sold  below  the  maximum  price  which 
had  been  established  and  was  in  effect  under  the  Emer- 
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gency  Price  Control  Act  of   1942  as  amended  and  were 
sold  at  a  price  below  the  January   1,   1941   selling  price. 

6.  The  determination  of  the  assailed  excessive  profits 
contained  in  "Exhibit  A"  hereto  is  based  upon  the  follow- 
ing errors: 

(a)  The  Under  Secretary  erred  in  refusing  to  take 
into  consideration  the  corresponding  profits  made  by  peti- 
tioner in  pre-war  years; 

(b)  The  Under  Secretary  erred  in  disregarding  the 
contingent  liability  which  exists  for  rejected  cast- 
ings;  [208] 

(c)  The  Under  Secretary  erred  in  disregarding  the 
pricing  policy  followed  by  petitioner  and  the  voluntary 
price  reductions  made  by  it  since  1941;  ' 

(d)  The  Under  Secretary  erred  in  disregarding  the 
comparative  prices  for  the  same  product  in  the  industry; 

(e)  The  Under  Secretary  erred  in  disregarding  the 
voluntary  price  reduction  made  by  petitioner  in  July  of 
1943  whereby  a  saving  of  approximately  $70,000.00  to 
the  airframe  companies  was  effected; 

(f)  The  Under  Secretary  erred  in  disregarding  the  , 
fact  of  petitioner's  low  cost  of  production,  low  overhead  ' 
and  administrative  costs; 

(g)  The    Under    Secretary    erred    in   disregarding   the 
fact  that  petitioner  is  entirely  financed  by  its  stockholders      j 
and  that  it  has  never  borrowed  from  or  been  financiall}- 
assisted  by  the  government; 

(h)  The  Under  Secretary  erred  in  refusing  to  give 
consideration  to  petitioner's  contribution  to  the  war  effort 
in  the  development  of  the  use  of  magnesium,  or   to  the 
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furnishing  of  technical  assistance,  supplies  and  equipment 
to  others  engaged  in  fabricating  magnesium  castings  in 
the  war  effort; 

(i)  The  Under  Secretar}'  erred  in  eliminating  from 
consideration  an  adequate  reserve,  as  determined  by 
good  [209]  accounting  practices,  against  contingent  lia- 
bilities and  the  cost  of  reconversion  to  peace  time  business. 

7.  The  facts  upon  which  the  petitioner  relies  are  as 
follows : 

(a)  An  analysis  of  the  earnings  of  petitioner  corpora- 
tion, during  the  period  under  review,  is  as  follows: 

Net  Sales  $1,326,940.37 

Cost  of  Sales  784,743.29 


Gross  Profit  on  Sales  542,197.08 

Commissions  Earned  3,368.10 

Discounts  Earned  1,104.29 


Net  Profit  on  Sales  $    546,669.47 

Federal   Income   Taxes  381,592.38 


Earnings  for  Year  of  1942       $    165,077.09 
Percent  of  Sales  12.5% 

(b)  The  petitioner  corporation  has  not  earned  an  ex- 
cessive profit  during  the  period  under  review  when  con- 
sideration is  given  to  the  corresponding  profits  in  pre- 
war years.  Petitioner  earned  27.3%  in  the  year  1940 
and  20.6%,  in  the  year  1941.  The  fact  that  the  peti- 
tioner is  entitled  to  as  great  a  margin  of  profit  as  that 
obtained  under  competitive  conditions  in  normal  times 
has  been  completely  ignored. 
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(c)  Petitioner  is  subject  t()  a  contingent  liability  [210] 
for  rejected  castings.  Approximately  six  months  pro- 
duction of  petitioner's  castings  are  now  in  storage,  x-ray 
laboratories  and  in  the  process  of  machining.  As  the 
demand  slackens  or  a  design  change  takes  place,  the  air- 
frame companies  will  reject  these  obsoleted  castings.  This 
contingent  liability  is  real  and  could  very  well  exceed  twice 
the  amount  of  the  sum  proposed  to  be  left  to  petitioner 
after  renegotiation.  This  liability  cannot  be  determined 
within  the  period  of  one  year  and  no  provision  has  been 
made  under  the  proposed  renegotiation  for  the  protection 
of  petitioner's  stockholders  in  the  event  loss  occurs. 

(d)  Petitioner  has  supplied  castings  in  an  open  competi- 
tive market  and  has,  since  October  1941,  consistently 
sold  at  a  price  below  the  O.P.A.  ceiling  as  set  by  Maxi- 
mum Price  Regulation  No.  125.  In  1940  petitioner  vol- 
untarily established  a  blanket  price  for  all  magnesium, 
castings  of  $2.35  per  pound;  this  price  was  made  without 
regard  to  the  difficulty  of  castings  or  intricacy  of  design; 
in  1941  petitioner  voluntarily  reduced  the  blanket  i)rice 
to  $2.30  per  pound;  in  January  of  1942  petitioner  volun- 
tarily reduced  its  price  to  $2.25  per  pound;  in  February 
of  1943  petitioner  complied  with  the  O.P.A.  request  for 
reduction  of  3^'  per  pound  based  upon  its  computation  of 
saving  due  to  the  roll  back  in  the  ingot  [211 J  price  of 
magnesium  of  2f'  per  pound.  This  price  of  $2.22  per 
pound  was  well  below  the  ceiling  price  and  far  below  tlie 
l)rice  charged  by  petitioner's  competitors  in  this  or  any 
other  market  area. 

(e)  The  petitioner,  in  July  of  1943,  voluntarily  re- 
duced the  price  of  all  castings  to  $2.00  per  pound  llicrebv 
effecting  a  saving  to  its  customers,  for  the  balance  of  the 
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fiscal  year,  of  approximately  $70,000.00.  This  saving 
more  than  offsets  the  amount  of  recovery  sought  by  re- 
negotiation and  was  made  by  petitioner  as  a  means  of 
settling  this  controversy. 

(  f )  The  petitioner  corporation  has  been  entirely  financed 
by  its  stockholders  who  have  assumed  all  of  the  risks; 
petitioner  has  never  borrowed  from  nor  been  financially 
assisted  by  the  government  or  any  agency  thereof. 

(g)  Petitioner  has,  during  its  entire  history,  co- 
operated with  its  competitors  in  furthering  the  war  effort 
in  the  development  of  the  use  of  magnesium  and  in  the 
furnishing  of  technical  assistance,  supplies  and  equipment 
to  other  competing  firms  engaged  in  fabricating  mag- 
nesium castings  in  the  war  effort. 

(S.  That  the  petitioner  herein  has  never  signed,  [212] 
agreed,  subscribed  or  assented  to  said  renegotiation  or 
the  determination  of  alleged  excessive  profits  by  the  re- 
spondents or  the  amount  thereof  but  on  the  contrary  has 
expressly  refused  to  agree  thereto. 

9.  That  petitioner  is  advised  and  alleges  that,  as  and 
if  applied  to  the  petitioner  or  to  the  business  of  the  peti- 
tioner, said  Renegotiation  Act  and  each  and  every  section 
and  subdivision  thereof  under  which  said  Unilateral  De- 
termination was  made  are,  and  each  of  them  is,  void  and 
unconstitutional  as  being  violative  of  the  Constitution  of 
the  United  States  and  that  neither  of  the  respondents  here- 
in had  the  power  or  authority  to  make  said  Unilateral 
Determination  of  June  6,  1944  and  that  neither  of  the 
respondents  have  the  power  or  authority  to  enforce  said 
Unilateral  Determination  according  to  its  terms  or  other- 
wise for  the  reason  that  said  Renegotiation  Act  is  un- 
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constitutional  and  void,  without  lawful  effect  and  repug- 
nant to  the  Constitution  of  the  United  States,  in  the  fol- 
lowing among  other  particulars,  to-wit: 

(a)  As  and  if  applied  to  the  petitioner  said  Renegotia- 
tion Act  is  an  unauthorized  attempt  to  delegate  legislative 
authority  to  the  respondents  and  to  the  Secretaries  of  the 
various  departments  as  set  forth  in  said  act,  contrary  and 
repugnant  to  Article  I,  Section  1  and  Article  II,  Section 
8,  [213]  Paragraph  18  of  the  Constitution  of  the  United 
States  of  America  and  to  Articles  V,  IX  and  X  of  the 
Amendments  thereto; 

(b)  As  and  if  applied  to  petitioner,  said  Renegotiation 
Act  and  its  enforcement  would  deprive  petitioner  of  its 
property  without  due  process  of  law,  in  violation  of  the 
Fifth  Amendment  to  the  Constitution  of  the  United  States 
of  America; 

(c)  As  and  if  applied  to  petitioner,  said  Renegotiation 
Act  and  its  enforcement  would  take  petitioner's  property 
for  public  use  without  just  or  any  compensation,  in  vio- 
lation of  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  of  America; 

(d)  As  and  if  applied  to  petitioner,  said  Renegotiation 
Act  and  its  enforcement  is  repugnant  to  the  Tenth  Amend- 
ment to  the  Constitution  of  the  United  States  of  America 
in  that  it  attempts  to  exercise  a  power  not  delegated  to 
the  United  States. 

(e)  As  and  if  applied  to  the  Petitioner,  said  Renegotia-     \ 
tion  Act  and  its  enforcement  is  in  violation  of  Article  1, 
Section  1  and  Article  IT,  Section  8,  Paragraph  18  of  the 
Constitution  of  the  United  States  of  America  and  of  the 
l^^ifth   and   Tenth   Amendments   thereto,   in   that   l3\-   said 
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Renegotiation  Act  it  is  provided  that  "Whenever,  in  the 
opinion  of  the  |214J  Secretary  of  a  department  (includ- 
ing the  Secretary  of  War)  the  profits  realized  or  likely 
to  be  realized  from  any  contract  with  said  department  or 
from  any  subcontract  thereunder,  whether  or  not  made 
by  the  contractor,  may  be  excessive,  the  Secretary  is 
authorized  and  directed  to  require  the  contractor  or  sub- 
contractor to  renegotiate  the  contract  price",  and  that 
upon  said  renegotiation  ''the  Secretary  is  authorized  and 
directed  to  eliminate  any  excessive  profits  under  such  con- 
tract or  subcontract";  that  neither  said  Renegotiation  Act 
nor  any  other  provision  of  law  sets  forth  or  declares 
any  rules,  standard  guide  or  policy  by  which  said  Secre- 
tary is  to  be  guided  in  the  administration  of  said  Act  or 
in  the  determination  of  what  are  or  are  not  excessive 
profits  other  than  the  arbitrary  order,  whim  or  caprice  of 
said  secretary;  that  by  said  Act  Congress  has  attempted 
to  delegate  to  the  secretary  the  power  to  refix  contract 
prices  and  has  directed,  authorized  and  empowered  him, 
by  unguided  opinion  and  without  setting  forth  any  stand- 
ard guage  or  rule,  to  determine  what  profits  are  ex- 
cessive; 

(f)  As  and  if  applied  to  the  petitioner,  said  Renegotia- 
tion Act  and  its  enforcement  further  violates  said  fore- 
going provisions  of  the  Constitution  and  the  Fifth  and 
Tenth  Amendments  thereto  in  that  it  purports  to  vest  in 
the  secretary  [215]  the  power  to  renegotiate  contracts 
made  and  entered  into  between  private  persons,  firms 
and  corporations  and  to  which  contracts  the  government 
of  tlie  United  States  is  not  a  party,  and  in  instances 
where  no  privit}-  of  contract  exists  between  the  contractor 
or  subcontractor  and  the  United  States; 
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(g)  As  and  if  applied  to  the  petitioner,  said  Renegotia- 
tion Act  is  further  repugnant  to  said  Articles  of  the  Con- 
stitution of  the  United  States  and  of  said  Fifth  and 
Tenth  Amendments  thereto,  in  that  it  provides  that  upon 
any  renegotiation  conducted  and  made  and  upon  any  or- 
der entered  pursuant  thereto  by  the  secretary,  said  secre- 
tary may  make  a  revision  of  said  contracts  renegotiated 
by  reducing  the  contract  price  of  said  contract,  but  said 
Renegotiation  Act  contains  no  provision  whereby  the  con- 
tractor can  have  his  contract  price  raised  in  the  event  that 
such  contract  price  did  not  produce  a  fair  profit  on  the 
business   done   under   said   contract  or   any  profit  at  all; 

(h)  As  and  if  applied  to  the  petitioner,  said  Renegotia- 
tion Act  is  further  repugnant  to  said  Articles  of  the  Con- 
stitution and  to  said  Fifth  and  Tenth  Amendments  there- 
to in  that  it  does  not  provide  for  any  equality  of  treat- 
ment as  to  all  persons,  firms  or  corporations  whose  con- 
tracts are  made  subject  to  the  provisions  of  said  Act,  in 
the  following  [216]   particulars,  to-wit: 

(1)  That  by  the  ])rovisions  of  said  Act  the  secretary 
is  authorized,  in  his  discretion,  to  exempt  from  some  or 
all  of  the  provisions  of  said  Act  "any  contracts  or  sub- 
contracts under  which,  in  the  opinion  of  the  secretary, 
the  profits  can  be  determined  with  reasonable  certainty 
when  the  contract  price  is  established  -  -  -  when  the 
period  of  performance  under  said  contract  or  subcontract 
will  not  be  in  excess  of  thirty  days; 

(2)  That  by  the  provisions  of  said  Act  the  secretary 
may  exempt  from  the  provisions  of  said  Act  a  portion 
of  any  contract  or  subcontract  during  a  specified  period 
or  periods  if  in  the  opinion  of  the  secretary  the  provi- 
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sions  of  the  contract  are  otherwise  adequate  to  prevent 
excessive  profits; 

(3)  That  by  the  provisions  of  said  Act  the  secretary 
is  authorized  to  exempt  contracts  and  subcontracts,  both 
individually  and  by  general  classes  and  types; 

(4)  That  said  Renegotiation  Act  is  made  to  apply  only 
to  contracts  involving  amounts  in  excess  of  $100,000.00 
and  does  not  apply  to  contracts  involving  amounts  less 
than  $100,000.00; 

(i)  As  and  if  applied  to  the  petitioner,  said  Renegotia- 
tion Act  is  further  violative  of  said  articles  of  the  Con- 
stitution and  Amendments  in  that  it  directs  the  secre- 
tary [217]  in  determining  excess  profits  under  any  con- 
tract not  to  make  any  allowances  for  any  salaries,  bonuses 
or  other  compensation  paid  by  a  contractor  to  its  officers 
or  employees  in  excess  of  a  reasonable  amount  and  not 
to  make  allow^ance  for  any  excess  reserves  set  up  by  the 
contractor  or  for  any  costs  incurred  by  the  contractor 
which  are  excessive  and  unreasonable;  that  said  Act  does 
not  contain  any  standard,  guide  or  rule  for  the  determina- 
tion of  what  are  reasonable  salaries,  bonuses  or  compen- 
sation or  for  the  determination  of  what  are  or  are  not 
excessive  or  unreasonable  reserves; 

(j)  As  and  if  applied  to  the  petitioner,  said  Renegotia- 
tion Act  further  violates  said  Articles  of  the  Constitution 
and  Amendments  thereto  in  that  it  authorizes  the  sec- 
retary, without  any  rule  or  standard  to  guide  his  dis- 
cretion to  exempt  from  renegotiation  contracts  or  por- 
tions uf  contracts  made  or  to  be  performed  during  a 
specified  period  or  periods  of  time,  said  period  or  periods 
of  time  to  be  fixed  by  the  arbitrary  action  of  the  secre- 
tary; 
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(k)  That  in  exercising  the  purported  power  to  deter- 
mine excess  profits  the  Renegotiation  Act  does  not  con- 
tain any  limitation  upon  or  description  of  the  character  of 
the  material  or  data   which  the  secretary  may  consider; 

(1)  That  said  Renegotiation  Act  further  violates  [218] 
said  foregoing  provisions  of  the  Constitution  of  the  United 
States  of  America  and  Amendments  thereto  in  that  the 
Congress  of  the  United  States  has  provided  other  statu- 
tory enactments  applicable  to  corporations  which  provide 
a  uniform  method  to  exact  taxes  at  high  rates  upon  cor- 
porate earnings  which,  because  of  the  war,  are  beyond 
normal  which  statutory  enactment  is  commonly  known  as 
the  Corporation  Income  and  Excess  Profit  Tax  and  that 
the  Renegotiation  Act  is  as  and  if  applied  to  petitioner 
and  its  business  a  taxing  measure  and  its  enforcement 
will  further  tax  petitioner's  excess  profits  without  any 
uniform  standard  or  guide  for  the  determination  of  such 
income  as  represents  excess  profits. 

10.  The  foregoing  specifications  of  errors  are  based 
upon  information  and  belief  of  petitioner;  in  this  regard 
petitioner  alleges  that  it  has  never  been  given  a  statement 
of  the  findings  of  fact  or  reasons  upon  which  said  Uni- 
lateral Determination  was  made;  in  the  event  petitioner 
is  furnished  with  a  statement  of  the  reasons  and  basis 
for  said  Unilateral  Determination  petitioner  will  ask  leave 
of  Court  to  amend  this  petition  to  set  forth  any  addi- 
tional specifications  of  error  which  might  be  revealed  by 
any  subsequent  statement  or  finding  by  the  Secretary. 

Wherefore  petitioner  prays  that  this  Honorable  Court 
[219]  may  hear  the  i)roceeding  and  determine  that  peti- 
tioner has  in  fact  earned  no  excessive  profits  during  the 
period  under  review;  that  the  Court  order,  adjudge  and 
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decree  that  the  Renegotiation  Act  as  applied  to  petitioner 
is  unconstitutional,  null  and  void,  and  unenforceable  and 
that  petitioner  have  such  other  and  further  relief  as  may 
be  just  and  proper. 

RUFUS   BAILEY 
ROBERT  M.  L.  BAKER 
639  South  Spring-  Street 
Los  Angeles  14,  California   [220] 
[Verified.]    [221] 

[EXHIBIT  A] 

WAR  DEPARTMENT 
OFFICE  OF  THE  UNDER  SECRETARY 

Washington 

DETERMINATION  OF  EXCESSIVE  PROFITS 

Pursuant  to  Section  403  of  the  Sixth  Supplemental 
National  Defense  Appropriation  Act,  1942,  as  amended, 
which  term  refers  to  said  Act  as  last  amended  14 
July  1943  and  as  afifected  by  Title  VII  of  the  Revenue 
Act  of  1943  so  far  as  applicable. 

Whereas,  Magnesium  Products,  Inc.  (hereinafter  re- 
ferred to  as  the  Contractor),  holds  contracts  and  sub- 
contracts subject  to  renegotiation  pursuant  to  the  provi- 
sions of  Section  403  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act,  1942,  as  amended  (herein- 
after referred  to  as  the  Act) ;  and 

Whereas,  renegotiation  has  taken  place  between  the 
Under  Secretary  of  War  and  the  Contractor,  pursuant  to 
the  provisions  of  the  Act,  for  the  purpose  of  eliminating 
excessive   profits   realized   by   the   Contractor   during   its 
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fiscal  year  ended  30  November  1942,  under  said  contracts 
and  subcontracts;  and 

Whereas,  as  a  basis  for  said  renegotiation  the  Under 
Secretary  of  War  considered  certain  financial,  operating 
and  other  data,  submitted  by  the  Contractor  or  obtained 
by  the  Under  Secretary  of  War  from  governmental  or 
other  reliable  sources,  relating  to  the  profits  realized  by 
the  Contractor  during  said  fiscal  year  under  said  contracts 
and  subcontracts;  and 

Whereas,  the  Contractor  has  been  granted  full  oppor- 
tunity to  submit  such  additional  information  and  to  pre- 
sent such  contentions  as  the  Contractor  deemed  material 
in  determining  the  excessiveness  of  said  profits  and  the 
renegotiability  of  such  contracts  and  subcontracts,  at  hear- 
ings of  which  due  notice  was  given,  and  due  consideration 
has  been  given  to  the  financial,  operating  and  other  data 
and  information  so  furnished  or  obtained  and  each  of 
the  contentions  so  presented; 

Now,  Therefore,  pursuant  to  the  authority  and  discre- 
tion vested  in  the  Secretary  of  War,  the  Secretary  of  the 
Navy,  the  Secretary  of  the  Treasury,  the  Chairman  of 
the  Maritime  Commission,  the  Administrator  of  the  War 
Shipping  Administration,  and  the  respective  Boards  of 
Directors  of  the  Defense  Plant  Corporation,  Metals  Re- 
serve Company,  Defense  Supplies  Corporation  and  Rubber 
Reserve  Company  under  the  provisions  of  the  Act,  and 
duly  delegated  to  the  Under  Secretary  of  War  under  sub- 
section (  f  j  thereof,  it  is  hereby  found  and  determined: 
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That  $250,000  of  the  profits  realized  by  the  Contractor 
during  its  fiscal  year  ended  30  November  1942,  under  its 
contracts  and  subcontracts  subject  to  renegotiation  pur- 
suant to  the  provisions  of  the  Act,  are  excessive. 

That  in  connection  with  the  payment  or  discharge  by 
any  means  of  the  amount  of  excessive  profits  determined 
hereby  to  have  been  realized  by  the  Contractor,  the  Con- 
tractor shall  be  credited  with  any  amount  to  which  it  may 
be  entitled  under  Section  3806  of  the  Internal  Revenue 
Code  as  computed  by  the  Commissioner  of  Internal 
Revenue.  [222] 

That  the  Contractor  is  directed  to  repay  such  excessive 
profits  less  such  tax  credit,  if  any,  to  the  Treasurer  of  the 
United  States. 

That  the  excessive  profits  so  found  and  determined 
shall  be  eliminated  by  any  of  the  methods  provided  in  the 
Act  or  any  combination  thereof;  and  the  Commanding 
General,  Army  Service  Forces,  and  the  Commanding  Gen- 
eral, Army  Air  Forces,  are  hereby  authorized  and  di- 
rected to  take  any  and  all  action  which  may  be  necessary 
or  desirable  to  effect   such  elimination. 

6  June  1944 

Robert   P.   Patterson 
ROBERT  P.  PATTERSON 
Under  Secretary  of  War 

APRAR-8 

5-17-44  24-55147ABC 

[Endorsed]  :    Filed  Jan.  28,  1946.   [223] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT 
K,  L.  Brazier,  being  first  duly  sworn,  deposes  and  says : 

1.  I  am  a  Lieutenant  Colonel  in  the  Finance  Depart- 
ment of  the  Army  of  the  United  States  and  I  am  the 
Assistant  in  charge  of  the  Special  Financial  Services  Di- 
vision of  the  Office  of  the  Fiscal   Director. 

2.  Attached  to  this  affidavit  are  full,  true  and  correct 
copies  of  the  following  documents. 

(a)  The  order  and  determination  of  Robert  P.  Pat- 
terson, Under  Secretary  of  War,  dated  June  6,  1944,  de- 
termining the  amount  of  excessive  profits  realized  by  Mag- 
nesium Products,  Inc.,  during  its  fiscal  year  ended  No- 
vember 30,  1942. 

(b)  A  withholding  order  dated  September  6,  1944, 
from  Robert  P.  Patterson,  Under  Secretary  of  War,  to 
North  American  Aviation,  Inc. 

(c)  A  telegram  dated  October  14,  1944,  from  Robert 
P.  Patterson  to  North  American  Aviation,  Inc.,  amending 
the  withholding  order  of  September  6,  1944.   [224] 

(d)  A  telegram  dated  October  19,  1944,  from  Robert 
P.  Patterson  to  North  American  Aviation,  Inc.,  further 
amending  the  withholding  order  of  September  6,  1944. 

(e)  A  letter  dated  July  21,  1945,  from  R.  P.  Hueper, 
Acting  Fiscal  Director  to  North  American  Aviation,  Inc., 
further  amending  the  withholding  order  of  September  6, 
1944. 

K.  L.  BRAZIER 
Lt.  Colonel,  F.  D. 
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Sworn  to  and  subscribed  before  me  this  8  day  of 
January,  1946. 

JOHN  A.  SULLIVAN 
Notary  Public 
Major,  (AG) 

My  commiosion  expires    [225] 

COPY 

WAR  DEPARTMENT 
OFFICE  OF  THE  UNDER  SECRETARY 

Washington 

DETERMINATION  OF  EXCESSIVE  PROFITS 

Pursuant  to  Section  403  of  the  Sixth  Supplemental 
National  Defense  Appropriation  Act,  1942,  as  amended, 
which  term  refers  to  said  Act  as  last  amended  14  July 
1943  and  as  affected  by  Title  VII  of  the  Revenue  Act 
of  1943  so  far  as  appHcable. 

Whereas,  Magnesium  Products,  Inc.  (hereinafter  re- 
ferred to  as  the  Contractor)  holds  contracts  and  subcon- 
tracts subject  to  renegotiation  pursuant  to  the  provisions 
of  Section  403  of  the  Sixth  Supplemental  National  De- 
fense Appropriation  Act,  1942,  as  amended  (hereinafter 
referred  to  as  the  Act) ;  and 

Whereas,  renegotiation  has  taken  place  between  the 
Under  Secretary  of  War  and  the  Contractor,  pursuant  to 
the  provisions  of  the  Act,  for  the  purpose  of  eliminating 
excessive  profits  realized  by  the  Contractor  during  its 
fiscal  year  ended  30  November  1942,  under  said  contracts 
and  subcontracts;  and 
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Whereas,  as  a  basis  for  said  renegotiation  the  Under 
Secretary  of  War  considered  certain  financial,  operating 
and  other  data,  submitted  by  the  Contractor  or  obtained 
by  the  Under  Secretary  of  War  from  governmental  or 
other  reliable  sources,  relating  to  the  profits  realized  by 
the  Contractor  during  said  fiscal  year  under  said  contracts 
and  subcontracts;  and 

Whereas,  the  Contractor  has  been  granted  full  oppor- 
tunity to  submit  such  additional  information  and  to  pre- 
sent such  contentions  as  the  Contractor  deemed  material 
in  determining  the  excessiveness  of  said  profits  and  the 
renegotiability  of  such  contracts  and  subcontracts,  at  hear- 
ings of  which  due  notice  was  given,  and  due  consideration 
has  been  given  to  the  financial,  operating  and  other  data 
and  information  so  furnished  or  obtained  and  each  of  the 
contentions  so  presented; 

Now,  Therefore,  pursuant  to  the  authority  and  discre- 
tion vested  in  the  Secretary  of  War,  the  Secretary  of  the 
Navy,  the  Secretary  of  the  Treasury,  the  Chairman  of 
the  Maritime  Commission,  the  Administrator  of  the  War 
Shipping  Administration,  and  the  respective  Boards  of 
Directors  of  the  Defense  Plant  Corporation,  Metals  Re- 
serve Company,  Defense  Supplies  Corporation  and  Rubber 
Reserve  Company  under  the  provisions  of  the  Act,  and 
duly  delegated  to  the  Under  Secretary  of  War  under  sub- 
section (f)  thereof,  it  is  hereby  found  and  determined: 

That  $250,000  of  the  profits  realized  by  the  Contractor 
during  its  fiscal  year  ended  30  November  1942,  under  its 
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contracts   and   subcontracts   subject  to   renegotiation   pur- 
suant to  the  provisions  of  the  Act,  are  excessive. 

That  in  connection  with  the  payment  or  discharge  by 
any  means  of  the  amount  of  excessive  profits  determined 
hereby  to  have  been  realized  by  the  Contractor,  the  Con- 
tractor shall  be  credited  with  any  amount  to  which  it  may 
be  entitled  under  Section  3806  of  the  Internal  Revenue 
Code  as  computed  by  the  Commissioner  of  Internal 
Revenue. 

That  the  Contractor  is  directed  to  repay  such  excessive 
profits  less  such  tax  credit,  if  any,  to  the  Treasurer  of 
the  United  States. 

That  the  excessive  profits  so  found  and  determined  shall 
be  eliminated  by  any  of  the  methods  provided  in  the  Act 
or  any  combination  thereof;  and  the  Commanding  Gen- 
eral, Army  Service  Forces,  and  the  Commanding  General, 
Army  Air  Forces,  are  hereby  authorized  and  directed  to 
take  any  and  all  action  which  may  be  necessary  or  de- 
sirable to  effect  such  elimination 

6  June  1944 

(S)     ROBERT  P.  PATTERSON 
Robert   P.   Patterson 

Under  Secretary  of  War 

SPRAR-8 

5-17-44  24-55147  [226] 
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SPRAR  6  September  1944. 

North  American  Aviation,  Inc., 
Inglewood,  California 

Subject:  Direction  to  Withhold  from  Magnesium 
Products,  Inc.,  of  Los  Angeles,  Cali- 
fornia, pursuant  to  the  Renegotiation 
Act. 

Gentlemen : 

Pursuant  to  the  authority  vested  in  the  Secretary  of 
War  under  Section  403  of  the  Sixth  Supplemental  Na- 
tional Defense  Appropriation  Act,  1942,  as  amended,  and 
duly  delegated  to  me,  I  found  and  determined  on  6  June 
1944  that  certain  of  the  prices  and  profits  realized  by 
Magnesium  Products,  Inc.,  during  its  fiscal  year  ended 
30  November  1942  under  contracts  and  subcontracts  sub- 
ject to  renegotiation  were  excessive. 

In  accordance  with  the  authority  and  duty  to  eliminate 
said  excessive  profits  (after  allowing  to  said  Magnesium 
Products,  Inc.  credit  for  Federal  taxes  and  provided  in 
Section  3806  of  the  Internal  Revenue  Code)  I  hereby 
direct  you  to  withhold  for  the  account  of  the  United 
States  any  and  all  amounts  (not  in  excess  of  $40,000  in 
the  aggregate  (otherwise  due  or  which  shall  become  due 
from  you  to  said  Magnesium  Products,  Inc. 

This  direction  shall  be  effective  immediately  and  shall 
continue  in  effect  until   further  notice  from  me. 

You  are  also  directed  to  report  in  writing  to  the  Chair- 
man of   the  War  Department   Price  Adjustment   Board, 
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Room  3D  573,  The  Pentagon,  any  amounts  which  you 
may  from  time  to  time  withhold  for  the  account  of  the 
United  States  pursuant  hereto. 

Very  truly  yours, 

ROBERT  P.  PATTERSON 

Under  Secretary  of  War 

FF:hhb  COPY  [227] 
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ASF,  PRICE  ADJUSTMENT  BOARD  RENEGO- 
TIATION DETERMINATION  SPRAR  ROOM  3D 
573,  THE  PENTAGON,  WASHINGTON  25,  D.  C 

NORTH  AMERICAN  AVIATION,  INC 

INGLEWOOD 

CALIFORNIA 

14  OCTOBER  1944 

MY  LETTER  6  SEPTEMBER  1944  DIRECTING 
YOU  TO  WITHHOLD  $40,000  FROM  MAG- 
NESIUM PRODUCTS,  INC.  FOR  ACCOUNT  THE 
UNITED  STATES  IS  HEREBY  AMENDED  AS 
FOLLOWS : 

YOU  ARE  TO  CONTINUE  TO  WITHHOLD 
SUCH  AMOUNTS  AS  WERE  OTHERWISE  DUE 
FROM  YOU  TO  MAGNESIUM  PRODUCTS,  INC. 
AT  THE  CLOSE  OF  BUSINESS  ON  14  OCTOBER 
1944  WHICH  AMOUNTS  I  UNDERSTAND  TOTAL 
NOT  LESS  THAN  $24,462.24, 
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YOU  ARE  TO  WITHHOLD  NO  ADDITIONAL 
AMOUNTS  UNTIL  30  OCTOBER  1944  ON  WHICH 
DATE  YOU  ARE  TO  RESUME  WITHHOLDING 
IN  ACCORDANCE  WITH  MY  LETTER  OF  6  SEP- 
TEMBER 1944  UNTIL  THE  TOTAL  OF  AMOUNTS 
WITHHELD  THROUGH  14  OCTOBER  1944  AND 
AFTER  30  OCTOBER   1944  IS  $33,500. 

ROBERT  P.  PATTERSON 

UNDER  SECRETARY  OF  WAR 

OFFICIAL 

G.  K.  HEISS 

COLONEL,  ORDNANCE  DEPARTMENT 

EXECUTIVE  ASSISTANT 

DRStuart ;  f m  COPY  [  228  J 

19  OCTOBER  1944 
72868 

ASF,  PRICE  ADJUSTMENT  BOARD  RENEGO- 
TIATION DETERMINATION  SPRAR  ROOM  3D 
573,  THE  PENTAGON,  WASHINGTON  25,  D.  C 

NORTH  AMERICAN  AVIATION,  INC 

INGLEWOOD 

CALIFORNIA 

REFERENCE  YOUR  TELEGRAM  17  OCTOBER 
FROM  JOHNSON  STOP  MY  TELEGRAM  14  OC- 
TOBER RESPECT  TO  MAGNESIUM  PRODUCTS, 
INC.  WITHHOLDING  IS  HEREBY  AMENDED  TO 
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REFER  TO  TOTAL  OF  NOT  LESS  THAN  $16,866.43 
IN  LIEU  OF  $24,462.24  STOP  RESPECT  COD  DE- 
LIVERY REFERENCE  IS  MADE  TO  LETTER 
DATED  13  OCTOBER  FROM  MAGNESIUM  PROD- 
UCTS, INC.  RUFUS  BAILEY,  SECRETARY,  TO 
DEPARTMENT  OF  JUSTICE  WHICH  AGREES 
THAT  DURING  PERIOD  BETWEEN  13  OCTOBER 
AND  30  OCTOBER  SALES  TO  YOU  WILL  BE  ON 
QUOTE  CUSTOMARY  CREDIT  TERMS  UN- 
QUOTE END 

ROBERT  P.  PATTERSON 

UNDER  SECRETARY  OF  WAR 
OFFICIAL: 


G.   K.   HEISS 

COLONEL,  ORDNANCE  DEPARTMENT 

EXECUTIVE  ASSISTANT 

DRStuart;fm  COPY  [229] 


SPFEU   167/490428  Magnesium  Products  Inc. 

21  July  1945 

North  American  Aviation,   Inc. 
Inglewood,  California 

Gentlemen : 

Receipt  is  acknowledged  of  your  letter  dated  6  July 
1945.  in  which  you  state  that  you  have  withheld  from 
Magnesium    Products    Company,    1119    South    Santa    Fe 
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Avenue,  Los  Angeles  21,  California,  as  of  that  date  the 
sum  of  twenty  thousand  two  hundred  four  dollars  and 
three  cents  ($20,204.03),  pursuant  to  the  withholding 
directive  of  the  Under  Secretary  of  War. 

Reference  is  made  to  withholding  order  dated  6  Sep- 
tember 1944,  whereby  you  were  directed  by  the  Under 
Secretary  of  War,  to  withhold  monies  otherwise  due 
Magnesium  Products  Company  in  an  amount  not  to 
exceed  forty  thousand  dollars  (40,000),  as  amended. 
Such  withholding-  order  is  hereby  further  amended  in  that 
the  maximum  amount  to  be  withheld  from  Magnesium 
Products  Company  is  decreased  from  forty-thousand  dol- 
lars (40,000)  in  the  aggregate  to  twenty  thousand  two 
hundred  four  dollars  and  three  cents  (20,204.03)  in  the 
aggregate. 

It  is  now  requested  that  you  continue  withholding  the 
twenty  thousand  two  hundred  four  dollars  and  three  cents 
(20,204.03),  until  further  advice  is  received  from  this 
office  as  to  disposition  to  be  made  of  the  amount  with- 
held. 

This  office  appreciates  your  cooperation  in  the  matter. 

Sincerely  yours, 

R.  P.  HUEPER 

Brigadier   General,   USA 
Acting,  Fiscal  Director 

[Endorsed]  :    Filed  Jan.  28,   1946.    [230J 
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SUPPLEMENTARY  AFFIDAVIT  OF  E.  R.  CLAY- 
TON IN  SUPPORT  OF  MOTION  FOR  SUM- 
MARY JUDGMENT 

State  of  California,  County  of  Los  Angeles — ss: 

E.  R.  Clayton  being  first  duly  sworn  deposes  and  says: 

That  he  is  now  and  continuously  ever  since  the  6th 
day  of  December,  1938,  has  been  the  president  of  Mag- 
nesium Products,   Inc.,  the  plaintiff  herein. 

That  all  of  the  business  done  by  plaintiff  during  the 
times  herein  mentioned,  ending  November  30,  1942,  was 
with  private  individuals,  firms  and  corporations  and  that 
all  of  its  said  business  is  and  was  done  upon  purchase 
orders,  forwarded  to  plaintiff  by  its  customers;  that  the 
plaintiff  company  had  447  contracts  outstanding  on  No- 
vember 30,  1942,  and  that  the  completed  [231]  work  on 
these  contracts  as  of  that  date  amounted  to  $438,833.73; 
that  the  sales  alleged  to  be  subject  to  renegotiation  as 
determined  by  the  Price  Adjustment  Board  is  $966,352.11 
which  said  figure  represents  the  net  sales  from  March  1, 
1942  to  November  30,  1942. 

E.  R.  CLAYTON 

Subscribed  and  sworn  to  before  me  this  21st  day  of 
September,   1946. 

(Seal)  RUFUS  BAILEY 

Notary  Public  in  and  for  said  County  and  State 

[Endorsed]:    Filed  Oct.  8,   1946.    [232] 
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[Title  of  District  Court  and  Cause] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

This  cause  came  on  for  hearing  before  the  Court  with- 
out a  jury  on  October  8,  1946,  and  the  Court  having 
denied  the  motion  of  plaintiff  for  summary  judgment,  and 
having  denied  the  motion  of  intervenor,  the  United  States 
of  America,  for  summary  judgment,  and  having  consid- 
ered the  pleadings  and  the  stipulations  made  and  entered 
into  in  open  court,  and  being  now  fully  advised  in  the 
premises,  now  finds  the  facts  and  states  the  Court's  con- 
clusions of  law  as  follows: 

FINDINGS  OF  FACT 

1,  That  at  all  times  herein  mentioned,  plaintiff  was 
and  now  is  a  corporation,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California, 
with  its  principal  place  of  business  located  in  the  City  of 
Los  Angeles,  California;  that  at  all  times  herein  men- 
tioned, defendant  was  and  now  is  a  corporation,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State 
[233 J  of  Delaware,  and  was  and  now  is  doing  business 
within  the  State  of  California  at  Inglewood,  Los  Angeles 
County,  (California ;  and  that  the  matter  in  controversy 
in  this  suit  exceeds  the  sum  cjr  value  of  $3,000,  exclusi\e 
of  interest  and  costs. 
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2.  During  the  year  1942,  plaintiff  was  engaged  in 
the  manufacture  of  certain  magnesium  castings,  all  of 
which  had  a  war  end  use.  These  magnesium  castings  were 
sold  to  defendant.  North  American  and  others,  and  as 
plaintiff  well  knew,  they  were  used  in  the  fabrication  of 
aircraft  and  aircraft  parts  manufactured  for  and  at  the 
expense  of  the  United  States.  After  the  enactment  of  the 
Renegotiation  Act  on  April  28,  1942,  plaintiff  continued 
to  enter  into  numerous  purchase  order  contracts  for  the 
manufacture  and  sale  of  such  castings  and  to  make  de- 
liveries pursuant  to  those  purchase  orders. 

3.  After  due  notice  to  plaintiff,  proceedings  for  the 
renegotiation  of  plaintiff's  contracts  and  sub-contracts 
were  had  and  conducted  by  representatives  of  the  Secre- 
tary of  War  and  thereafter,  on  the  6th  day  of  June,  1944, 
the  Under  Secretary  of  War,  acting  under  and  by  virtue 
of  the  Renegotiation  Act  and  pursuant  to  authority  dele- 
gated to  him,  duly  determined  in  accordance  with  law,  that 
of  the  profits  realized  by  plaintiff"  during  its  fiscal  year 
ended  November  30,  1942,  on  its  contracts  and  subcon- 
tracts subject  to  renegotiation,  $250,000  thereof  were  ex- 
cessive profits. 

4.  The  tax  credit  to  which  plaintiff  is  entitled  under 
Section  3806  of  the  Internal  Revenue  Code  is  in  the 
amount  of  $184,376.63.  This  tax  credit  is  computed  upon 
the  assumption  that  the  profits  determined  to  be  excessive 
were  returned  as  income  by  plaintiff  for  tax  purposes,  and 
that  the  appropriate  taxes  have  been  or  will  be  paid  on 
such  profits. 
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5.  That  on  or  about  September  6,  1944,  the  Under 
Secretary  of  War,  acting  pursuant  to  authority  delegated 
to  him  under  and  by  virtue  of  the  Renegotiation  Act, 
mailed  to  defendant  an  order  directing  the  defendant  to 
withhold  for  the  account  of  the  United  States  any  and  all 
amounts  (not  in  excess  of  $40,000  in  the  aggregate) 
otherwise  due  or  which  should  thereafter  become  due 
from  defendant  to  plaintiff,  which  said  withholding  order 
was  thereafter  duly  modified  or  amended  by  telegrams 
and  a  letter  sent  by  various  representatives  of  the  Secre- 
tary of  War  acting  under  and  by  virtue  of  the  Renegotia- 
tion Act,  and '[234]  pursuant  to  authority  delegated  to 
them  respectively,  whereby  the  amount  which  defendant 
was  ultimately  ordered  to  withhold  from  plaintiff  was  re- 
duced to  the  amount  of  $20,204.03. 

6.  Pursuant  to  directions  contained  in  the  withhold- 
ing order  and  amendments  aforesaid,  defendant,  North 
American  Aviation,  Inc.  has  withheld  for  the  account  of 
the  United  States  from  amounts  otherwise  due  plaintiff, 
the  sum  of  $20,204.03. 

7.  The  amount  due  the  United  States  from  plaintiff 
on  account  of  plaintiff's  renegotiation  indebtedness  to  the 
United  States  for  its  fiscal  year  ended  November  30,  1942 
is  equal  to  or  greater  than  the  said  sum  of  $20,204.03  so 
withheld  by  defendant  as  aforesaid. 

8.  Defendant  is  not  indebted  to  plaintiff  on  account  of 
any  of  matters  in  issue  in  this  case. 
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CONCLUSIONS  OF  LAW 

L  That  the  Court  has  jurisdiction  of  the  parties  and 
of  the  subject  matter  of  this  action. 

2.  That  the  Renegotiation  Act,  as  amended,  is  a  valid 
exercise  of  the  power  of  Congress  and  is  in  all  respects 
constitutional. 

3.  That  plaintiff  is  not  entitled  to  recover  in  this  ac- 
tion. 

It  Is  Ordered  that  judgment  shall  be  entered  in  con- 
formity herewith. 

Dated:    October  16,  1946. 

J.  F.  T.  O'CONNOR 

Judge,  United  States  District  Court 


Approved  as  to  Form: 
RUFUS  BAILEY 
BAILEY  &  POE 

Attornevs   for   Plaintiff 


[Endorsed]:    Filed  Oct.  16,  1946.   [235] 
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In  the  District  Court  uf  the  United  States  in  and  for  the 

Southern  District  of  CaHfornia 

Central   Division 

No.  4390-O'C 

MAGNESIUM  PRODUCTS,  INC.,  a  corporation,  1119 
Santa  Fe  Avenue,  Los  Angeles  21,  California, 

Plaintiff, 

V. 

NORTH   AMERICAN   AVIATION,   INC.,  a  corpora- 
tion, Inglewood,  California,  Defendant. 

JUDGMENT 

This  cause  came  on  regularly  for  trial  before  the  Court 
without  a  jury  on  October  8,  1946,  and  in  conformity 
with  the  Court's  Findings  of  Fact  and  Conclusions  of 
Law,  it  is 

Ordered  and  Adjudged  that  plaintiff  take  nothing  by 
its  suit  and  that  defendant  go  hence  without  day. 

Dated  this  16th  day  of  October,  1946. 

J.  F.  T.  O'CONNOR 
Judge,  United  States  District  Court 

Approved  as  to  form 
RUFUS   BAILEY 
BAILEY  &  POE 

Attorneys   for   Plaintiff. 

Judgment  entered  Oct.  16,  1946.  Docketed  Oct.  16, 
1946.  Book  COB  40,  page  246.  Edmund  L.  Smith,  Clerk; 
by  Francis  E.  Cross,  Deputy. 

[EndorsedJ:    Filed  Oct.  16,  1946.  [236] 
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NOTICE  OF  APPEAL 

To  the  Circuit  Court  of  Appeals: 

Notice  is  hereby  given  that  plaintiff,  Magnesium  Prod- 
ucts, Inc.,  a  corporation  herein,  does  hereby  appeal  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  order  denying  plaintiff's  motion  for  a  summary  judg- 
ment and  from  the  final  judgment  in  favor  of  defendant 
that  plaintiff  take  nothing  herein  which  said  order  and 
judgment  was  entered  in  this  action  on  the  16th  day  of 
October,  1946,  in  Civil  Order  Book  40,  page  246. 

Dated:    December  11,  1946. 

BAILEY  &  POE 
By  Rufus  Bailey 
By  Arlo  D.  Poe 

Attorneys  for  Plaintiff  [237] 
[Affidavit  of  Service  by  Mail.] 

[Endorsed]:  Filed;  mid.  copies  to  deft,  counsel,  Dec. 
11,   1946.    [238] 
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[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
do  hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  243  inclusive  contain  full,  true  and  correct  copies  of 
Complaint  for  Money;  Answer;  Motion  for  Summary 
Judgment;  Notice  of  Motion  for  Summary  Judgment; 
Affidavit  of  E.  R.  Clayton  in  Support  of  Motion  for 
Summary  Judgment;  Response  to  Certification  and  Mo- 
tion by  United  States  to  Intervene;  Notice;  Affidavit  of 
Service;  Order  Allowing  Intervention  by  United  States; 
AnsM^er  of  the  United  States;  Affidavit  of  H.  Struve 
Hensel;  Affidavit  of  Robert  P.  Patterson;  Affidavit  of 
Walker  W.  Lowry;  Affidavit  of  K.  L.  Brazier;  Supple- 
mentary Affidavit  of  E.  R.  Clayton  in  Support  of  Mo- 
tion for  Summary  Judgment;  Findings  of  Fact  and  Con- 
clusions of  Law;  Judgment;  Notice  of  Appeal;  Designa- 
tion of  Record  on  Appeal;  Statement  of  Points  on  Appeal 
and  Order  Extending  Time  for  Filing  the  Record  and 
Docketing  the  Appeal  which,  together  with  copy  of  re- 
porter's transcript  of  hearing  on  October  8,  1946,  trans- 
mitted herewith,  constitute  the  record  on  appeal  to  the 
United  States  Circuit  Court  of  Aj^peals  for  the  Ninth 
Circuit. 

I  further  certify  that  my  fees  for  preparing,  compar- 
ing, correcting  and  certifying  the  foreg'oing  record  amount 
to  $27.60  which  sum  has  been  ]3aid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  3rd  day  of  March,  A.  D.  1947. 

(Seal)  EDMUND  L.  SMITH, 

Clerk, 
By  Theodore  Hockc, 
Chief  Deputy  Clerk. 
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Honorable  J.  F.  T.  O'Connor,  Judge  Presiding 
REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  California 
Tuesday,  October  8,  1946 

Appearances : 

For  the  Plaintiff :  Bailey  &  Poe,  by  Rufus  Bailey,  639 
S.  Spring  Street,  Los  Angeles   14,  California. 

For  the  Government:  Robert  E.  Wright,  Assistant 
United  States  Attorney. 

Los  Angeles,  California,  Tuesday,  October  8,  1946, 
2:00  P.  M. 

The   Court:     Mr.    Cross,   call   the  calendar. 

The  Clerk:  Yes,  your  Honor.  No.  4390  Civil,  Mag- 
nesium Products,  Inc.,  a  corporation,  versus  North  Amer- 
ican Aviation,  Inc.,  a  corporation. 

The  Court:     Are  both  sides  ready? 

Mr.  Wright:     Yes,  your  Honor. 

Mr.    Bailey:     Yes,    your    Honor. 

Mr.  Wright:  I  am  not  sure,  your  Honor,  as  to 
whether  the  record  is  clear  on  the  rulings  yesterday  as 
to  the  motion  for  summary  judgment.  Upon  reference 
to  my  file  here  I  find  that  the  intervenor,  the  United 
States  of  America,  moved  for  a  summary  judgment. 
The   motion   was   filed  January  28th,    1946. 

The  Court:  In  order  to  keep  the  record  straight,  that 
should  l)e  denied  in  view  of  our  proceedings  today.  Let 
the  record  so  show.    Exception  allowed  the  government. 
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Mr.  Wright:  Then  there  was  a  motion  made  by  plain- 
tiff, Magnesium  Products  Inc.  for  a  summary  judgment. 

The  Court:  That  motion  will  be  denied  and  exception 
allowed  the  moving  party. 

Mr.  Wright:  Now  1  take  it  we  are  at  trial  on  the 
merits  of  the  case? 

The  Court:     That  is  right.  [2*] 

Mr.  Wright:  Concerning  the  facts  it  is  stipulated  that 
during  the  year  1942  plaintiff  was  engaged  in  the  manu- 
facture of  certain  magnesium  castings,  all  of  which  had 
a  war  end  use.  These  magnesium  castings  were  sold  to 
the  defendant  North  American  Aviation  and  others  and 
as  plaintiff  Magnesium  Products  Inc.  well  knew,  they 
were  used  in  the  fabrication  of  aircraft  and  aircraft  parts 
manufactured  for  and  at  the  expense  of  the  United 
States. 

After  the  enactment  of  the  Renegotiation  Act  on  April 
28,  1942,  plaintiff  continued  to  enter  into  numerous  pur- 
chase order  contracts  for  the  manufacture  and  sale  of 
such  castings  and  to  make  deliveries  pursuant  to  those 
purchase  orders. 

After  due  notice  to  the  plaintiff,  proceedings  for  the 
renegotiation  of  plaintiff's  contracts  and  sub-contracts 
were  had  by  representatives  of  the  Secretary  of  War,  and 
thereafter  on  the  6th  day  of  June  1944  the  Under  Secre- 
tary of  War,  acting  under  and  by  virtue  of  the  Re- 
negotiation Act  and  pursuant  to  authority  delegated  to 
him,  duly  determined  in  accordance  with  law  that  profits 
realized  by  i)laintift'  during  the  fiscal  year  ending  N(v 
vember    30,    1942    on    those    contracts    and    sub-contracts 

*Pagc  number  appearing  at  top  of  page  of  original  Reporter's  Transcript. 
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subject  to  renegotiation,  $250,000  thereof  were  excessive 
profits. 

That  the  document  annexed  to  the  answer  of  Inter- 
venor  United  States  of  America  as  Exhibit  A  is  a  car- 
bon copy  of  the  order  of  determination  made  and  signed 
by  the  Under  [3]  Secretary  of  War  on  the  6th  day  of 
June,  1944. 

That  the  tax  credit  to  which  plaintiff  is  entitled  under 
Section  3806  of  the  Internal  Revenue  Code  is  $184,376.63. 
This  tax  credit  is  computed  upon  the  assumption  that  the 
profits  determined  to  be  excessive  were  reported  as  in- 
come by  plaintiff'  for  tax  purposes  and  that  the  appropriate 
taxes  have  been  or  will  be  paid  on  such  profits. 

On  or  about  September  6,  1944  the  Under  Secretary 
of  War  mailed  the  defendant  North  American  Aviation 
a  directive  to  withhold  from  Magnesium  Products  Inc.  of 
Los  Angeles,  California,  pursuant  to  the  Renegotiation 
Act.  This  withhold  order  was  amended  by  telegram 
from  the  Under  Secretary  of  War  to  the  defendant  North 
American  Aviation  dated  October  14,  1944;  by  a  further 
telegram  dated  October  19,  1944,  and  by  a  letter  dated 
July  21,  1945. 

That  the  documents  annexed  to  the  answer  of  the  In- 
tervenor  the  United  States  of  America,  marked  Exhibits 
B,  C,  D  and  E  are  true  copies  of  the  withholding  orders 
referred  to. 

That  pursuant  to  these  directives  from  the  Under  Sec- 
retary of  War,  defendant  North  American  Aviation  has 
withheld  for  the  use  and  account  of  the  United  States 
from  amounts  otherwise  due  to  plaintiff'  the  sum  of 
$20,204.03. 
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That  plaintiff  has  liled  a  petition  in  the  tax  court  of 
the  United  States  asking  for  a  redetermination  of  the 
amount  if  any  of  its  excessive  profits  for  its  fiscal  year 
ending  [4]  November  30,  1942.  The  tax  court  has  not  as 
yet  heard  plaintiff's  case  or  rendered  any  decision  thereon. 

That  the  said  amount  of  $20,204.03  now  being  with- 
held by  defendant  North  American  Aviation  from  plain- 
tiff Magnesium  Products  pursuant  to  the  withhold  orders 
aforesaid  represents  amounts  accrued  to  the  credit  of 
plaintiff"  as  the  result  of  its  performance  of  the  work 
provided  for  by  the  purchase  orders  aforesaid,  all  of 
which  required  the  furnishing  of  materials  and  parts  for 
the  construction  of  airplanes  for  use  by  the  United  States 
in  the  promotion  of  the  war  effort. 

Mr.  Bailey:  On  that  statement  of  facts,  your  Honor, 
we  will  so  stipulate.  Now,  in  addition  to  that  there  has 
been  filed  on  the  various  motions  for  summary  judg- 
ment an  affidavit  of  E.  R.  Clayton  on  behalf  of  plaintiff, 
and  there  has  been  filed  an  affidavit  of  Robert  P.  Patter- 
son and  an  affidavit  of  H.  Struve  Hensel  on  behalf  of 
the  United  States. 

We  will  stipulate  that  if  these  witnesses  were  called 
that  they  would  testify  substantially  as  they  have  in  these 
affidavits. 

Mr.  Wright:  And  that  is  with  the  understanding,  of 
course,  that  none  of  the  facts  set  forth  in  any  of  the 
affidavits  shall  result  in  any  way  qualifying  the  stipula- 
tion as  to  the  facts  relating  to  the  issues  raised  by  the 
pleadings,  which   issues  are  now  on  trial.    [5] 

Mr.   Bailey:     Yes,   it   is   so  understood  and   stipulated. 

Mr.  Wright:  Let  it  be  further  stipulated  that  the 
amount   now   due   the    United   States   on  account   of   the 
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renegotiation  indebtedness  referred  to  in  this  stipulation 
is  at  least  equal  to  or  more  than  the  amount  of  $20,204.03 
now  being  withheld  by  defendant  North  American  Avia- 
tion, Inc. 

Mr.  Bailey:     It  is  so  stipulated.  ' 

The  Court:  This  action  was  filed  in  this  court  on 
April  19,  1945  and  has  been  at  issue  for  some  time,  and 
since  the  filing  of  the  action  the  Circuit  Court  for  the 
Ninth  Circuit  in  Spaulding  v.  Douglas  Aircraft  Com- 
pany, 154  Fed.  2nd  at  419  disposed  of  the  issues  which 
were  involved  in  the  action  now  before  the  Court.  A 
rehearing  was  denied  in  the  Spaulding  case  on  April  17, 
1946.  It  was  the  opinion  of  the  court  that  the  opinion 
of  the  Circuit  Court  was  controlling  in  the  present  case 
and  for  that  reason  the  court  requested  counsel  for  the 
parties  to  appear  in  court  and  argue  if  there  was  any 
difference  in  the  present  issue  and  the  decision  rendered 
by  our  Circuit  Court.  The  attorneys  have  appeared  in 
court  and  have  cooperated  with  the  court  in  reaching  a 
conclusion  in  this  matter. 

Our  Circuit  Court  declared  the  Act  constitutional  and 
that  is  binding  on  this  court.  Judgment  will  be  rendered 
accordingly.  Findings  of  fact,  conclusions  of  law  and 
judgment  will  be  prepared  by  the  Intervenor,  the  United 
[6]   States. 

When  can  we  have  those,  gentlemen? 
Mr.  Wright:     I  expect  to  dictate  them  this  afternoon, 
your  Honor.    I  haven't  had  a  chance  to  this  moment. 
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The  Court:     Mr.    Bailey  is  going  away,  is  he  not? 

Mr.  Bailey:  Not  until  the  weekend,  your  Honor.  I 
will  be  available  the  balance  of  this  week  except  tomor- 
row morning. 

Mr.  Wright:  We  can  get  together  tomorrow  after- 
noon, your  Honor. 

The  Court:  I  thought  probably  you  could  start  now 
and  get  the  matter  disposed  of. 

Mr.  Wright:  Well,  I  will  go  down  and  dictate  them. 
I  think  we  have  a  perfect  understanding. 

The  Court:  Yes.  I  will  agree,  gentlemen.  I  think 
you  have  done  a  very  fine  job. 

Mr.  Bailey:  Thank  you  very  much,  your  Honor.  I 
appreciate  your  courtesy. 

[Endorsed]:    Filed  Feb.  24,  1947.  [7] 


[Endorsed]:  No.  11550.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Magnesium  Products, 
Inc.,  a  corporation.  Appellant,  vs.  North  American  Avia- 
tion, Inc.,  a  corporation,  and  United  States  of  America, 
Appellees.  Transcript  of  Record.  Upon  Appeal  From 
the  District  Court  of  the  United  States  for  the  Southern 
District  of  California,  Central  Division. 

Filed  March  4,  1947. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  Circuit  Court  of  Appeals  of  the  United  States 
Within  and  for  the  Ninth  Circuit 

No.   11556 

MAGNESIUM  PRODUCTS,  INC.,  a  corporation,  1119 
Santa  Fe  Avenue,  Los  Angeles  21,  California, 

Plaintiff, 

vs. 

NORTH  AMERICAN  AVIATION,   INC,  a  corpora- 
tion, Inglewood,  California,  Defendant. 

APPELLANT'S    STATEMENT    OF    POINTS 

Appellant  and  plaintiff  Magnesium  Products,  Inc.,  a 
corporation,  intends  to  rely  on  appeal  on  the  following 
points : 

1.  That  the  1942  Renegotiation  Act  (Section  403  of 
Title  IV  of  the  Sixth  Supplemental  National  Defense 
Appropriation  Act,  1942,  ((Public  528,  77th  Congress, 
approved  April  28,  1942))  as  amended  by  Section  801  of 
the  Revenue  Act  of  1942),  is  unconstitutional  and  void 
as  and  if  applied  to  plaintiff. 

(a)  The  Act  delegates  legislative  and  judicial 
power  to  the  Secretary,  and  authorizes  him  to  take 
property  from  citizens  of  the  United  States  as  his 
"opinion"  may  dictate. 

(b)  The  Act  is  vague  and  uncertain. 

(c)  The  Act  denies   procedural   due  process. 

(d)  The  Act  operates  retroactively  and  operates 
so  as  to  destroy  existing  contractual  rights. 
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2.  That  said  1942  Renegotiation  Act  has  been  unlaw- 
fully and  unconstitutionally  applied  and  administered 
against  plaintiff  so  as  to  deprive  plaintiff  of  its  property 
without  due  process  of  law. 

(a)  The  Act  only  authorizes  bargaining  by  the 
Secretary,  and  not  a  unilateral  determination. 

(b)  The  Secretary  has  treated  as  renegotiable  pur- 
chase orders  which  were  not  subcontracts. 

(c)  Defendant  has  treated  contracts  in  sums  less 
than  One  Hundred  Thousand  Dollars  ($100,000)  as 
subject  to   renegotiation. 

BAILEY  &  POE 

By  Rufus  Bailey 

By  Arlo  D.  Poe 

Attorneys  for  Appellant 
639  South  Spring  Street 
Los  Angeles  14,  California 

[Affidavit  of  Service  by  Mail.] 


[Endorsed]:    Filed  Apr.    10,   1947.     Paul  P.   O'Brien, 
Clerk. 


No.  11,556 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Magnesium   Products,   Inc.,  a  corporation, 

Appellant^ 
vs. 

North  American  Aviation,   Inc.,  a  corporation,   and 
United  States  of  America^ 

Appellees. 


BRIEF  OF  APPELLEES. 


James  M.  Carter, 

United  States  Attorney; 

Ronald  Walker, 

Assistant  U.  S.  Attorney; 

Robert  E.  Wright, 

Assistant  U.  S.  Attorney, 

United  States  Postoffice  and 
Courthouse  Bldg.,  Los  Angeles  (12), 

Attorneys  for  Appellees. 


EJt  i   1 


Parker  &  Company,  Law  Printers,  Los  Angeles.     Phone  TR.  5206. 

JUL  16  1947 


TOPICAL  INDEX 

PAGE 

Jurisdictional  statement   1 

Statement  of  the  case 2 

Summary  of  argument 6 

Argument  7 

I. 

The  Tax  Court  has  exclusive  jurisdiction  to  decide  all  ques- 
tions presented  by  appellant  except  the  question  of  the  power 
of  Congress  to  enact  the  statute.. 7 

(a)  Administrative  procedure  provided  by  the  Renegotia- 
tion Act  is  constitutional 10 

(b)  The  rule  requiring  exhaustion  of  an  administrative 
remedy  is  one  of  judicial  administration — not  merely  a 
rule  governing  the  exercise  of  discretion — and  is  appli- 
cable to  proceedings  at  law  as  well  as  suits  of  equity....   11 

II. 

The  Renegotiation  Act  is  not  subject  to  the  constitutional  ob- 
jections advanced  by  appellant 12 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Aircraft  &  Diesel  Equipment  Corp.  v.  Hirsch.  No.  95,  October 

Term,  1946  9,  12 

Anniston  Manufacturing  Co.  v.  Davis,  301  U.  S.  337 10,  11 

First   National   Bank  v.   Board  of   County   Commissioners,   264 

U.  S.  450 11 

Myers  v.  Bethlehem  Corp..  303  U.  S.  41 8,  11 

Spaulding  et  al.  v.  Douglas  Aircraft  Co.,  154  F.  (2d)  419 12 

i;.  S.  Electrical  Motors.  Inc.  v.  Jones,  153  F.  (2d)  134 10 

United  States  v.  Pownall  et  al..  159  F.  (2d)  7Z 9,  12 

Statutes 

Federal  Rules  of  Civil  Procedure.  Rule  24 3 

Internal  Revenue  Code.  Sec.  3806 4 

Renegotiation  Act.  Sec.  403(e) 3,  10 

Renegotiation  Act.  Sec.  403(e)(1)   (Public  Law  235,  78th  Cong., 

2d   Sess.)    7 

Renegotiation  Act,  Sec.  403(e)(2) .'. 8 

United  States  Code.  Title  26,  Sec.  1141 10 

United  States  Code,  Title  28,  Sec.  41 1 

United  States  Code.  Title  28,  Sec.  401 3 

United  States  Code,  Title  41,  Sec.  225 1 


No.  11,556 
IN  THE 


United  States  Circuit  Court  of  Appeals 
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Magnesium   Products.   Inc.,  a  corporation. 

Appellant, 
vs. 

North   American   Aviation,   Inc.,  a  corporation,   and 
United  States  of  America, 

Appellees. 


BRIEF  OF  APPELLEES. 


Jurisdictional  Statement. 

Appellant  filed  its  complaint  in  the  District  Court  al- 
leging that  it  is  a  California  corporation;  that  appellee. 
North  American  Aviation,  Inc.,  is  a  Delaware  corpora- 
tion; and  that  the  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  $3000.  The  amount 
sued  for  is  $20,204.03. 

Jurisdiction  of  the  District  Court  is  established  by  28 
U.  S.  C.  41.  Jurisdiction  of  this  court  is  established  by 
28  U.  S.  C.  225. 
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Statement  of  the  Case. 

The  complaint  sets  forth  two  causes  of  action.  The 
first  cause  of  action  is  the  common  count  for  the  agreed 
price  of  goods  sold  and  delivered  by  plaintiff  to  defendant 
at  its  request.  The  second  cause  is  the  common  count 
on  an  account  stated. 

The  answer  admits  that  defendant  became  indebted  to 
plaintiff  in  the  sum  of  $20,204.03 ;  that  no  part  of  said  sum 
has  been  paid  to  the  plaintiff;  that  demand  has  been  made 
therefor;  that  defendant  refuses  to  pay  said  sum  or  any 
part  thereof  to  plaintiff  because  renegotiation  had  taken 
place  between  the  Under-Secretary  of  War  and  the  plaintiff 
pursuant  to  the  provisions  of  the  Renegotiation  Act,  for 
the  purpose  of  eliminating  excessive  profits  realized  by  the 
plaintiff  during  its  fiscal  year  ended  November  30,  1942, 
under  its  contracts  and  sub-contracts  subject  to  renego- 
tiation; that  the  Under-Secretary  of  War,  on  or  about 
June  6,  1944,  found  and  determined  that  $250,000  of  the 
profits  realized  by  plaintiff  during  its  said  fiscal  year, 
under  its  contracts  and  sub-contracts  subject  to  renego- 
tiation, were  excessive;  and  that  thereafter  the  Under- 
Secretary  of  War  caused  to  be  served  on  defendant  a 
series  of  withholding  orders  requiring  defendant  to  with- 
hold for  the  account  of  the  United  States  from  moneys 
otherwise  due  or  which  thereafter  became  due  from  the 
defendant  to  the  plaintiff,  the  sum  of  $20,204.03.  which 
sum  plaintiff'  has  withheld  and  still  withholds,  pursuant  to 
said  orders,  and  which  said  sum  is  the  amount  claimed 
by    the    plaintiff.      [R.    2-25.] 


upon  motion  of  the  United  States,  pursuant  to  the 
provisions  of  the  Act  of  August  24,  1937,  28  U.  S.  C. 
401,  and  the  provisions  of  Rule  24  of  the  Federal  Rules 
of  Civil  Procedure,  an  order  was  entered  permitting  the 
United  States  to  intervene.  Thereupon  the  United  States 
filed  its  answer  setting  forth  seven  defenses.  [R.  48- 
60.] 

The  second  defense  set  forth  in  the  answer  of  the 
United  States  avers  that  the  court  has  no  jurisdiction  of 
any  issue  as  to  which  the  Tax  Court  is  given  jurisdiction 
by  Section  403(e)  of  the  Renegotiation  Act;  that  plain- 
tiffs have  filed  a  petition  in  the  Tax  Court  for  a  re- 
determination but  that  the  Tax  Court  has  not  as  yet 
heard  or  decided  plaintiff's  case;  and  that  this  suit  is 
premature  because  plaintiff  has  not  as  yet  exhausted  its 
Tax  Court  remedy.      [R.   55.] 

The  fourth  defense  set  forth  in  the  answer  of  the 
United  States  avers  the  renegotiation  and  withholding  or- 
ders substantially  as  set  forth  in  the  answer  of  the  de- 
fendant and  in  addition  thereto,  avers  that  plaintiff  has 
filed  a  petition  in  the  Tax  Court  of  the  United  States 
asking  for  a  redetermination  of  the  amount,  if  any,  of 
its  excessive  profits  for  its  fiscal  year  ending  November 
30,  1942,  and  that  the  Tax  Court  has  not  as  yet  heard 
plaintiff's  case  or  rendered  its  decision  thereon.     [R.  36.] 

At  the  trial  the  facts  were  stipulated  as  follows: 
After  due  notice  to  the  plaintiff,  proceedings   for   the 
renegotiation    of    plaintiff's    contracts    and    sub-contracts 
were  had  by  representatives  of  the  Secretary  of  War  and 


thereafter,  on  the  sixth  day  of  June,  1944,  the  Under- 
Secretary  of  War,  acting  under  and  by  virtue  of  the  Re- 
negotiation Act  and  pursuant  to  authority  delegated  to 
him,  duly  determined  in  accordance  with  law  that  of  the 
profits  realized  by  plaintiff  during  the  fiscal  year  ending 
November  30,  1942,  on  those  contracts  and  sub-contracts 
subject  to  renegotiation,  $250,000  thereof  were  excessive 
profits;  that  the  document  annexed  to  the  answer  of  in- 
tervenor  United  States  of  America  as  Exhibit  A  is  a 
carbon  copy  of  the  order  of  determination  made  and 
signed  by  the  Under-Secretary  of  War  on  the  6th  day 
of  June,  1944;  that  the  tax  credit  to  which  plaintiff  is 
entitled  under  Section  3806  of  the  Internal  Revenue  Code 
is  $184,376.63;  that  pursuant  to  the  Renegotiation  Act 
the  Under-Secretary  of  War  mailed  to  the  defendant 
North  American  Aviation,  Inc.,  a  directive  to  withhold 
moneys  from  Magnesium  Products,  Inc.,  pursuant  to  the 
Renegotiation  Act,  which  order  was  amended  by  subse- 
quent telegrams  and  letters;  that  pursuant  to  these  direc- 
tives from  the  Under-Secretary  of  War  the  defendant  has 
withheld  for  the  use  and  account  of  the  United  States 
from  amounts  otherwise  due  to  plaintiff,  the  sum  of 
$20,204.03;  that  plaintiff  has  filed  a  petition  in  the  Tax 
Court  of  the  United  States  asking  for  a  determination 
of  the  amount,  if  any,  of  its  excessive  profits  for  its 
fiscal  year  ended  November  30,  1942;  that  the  Tax  Court 
has  not  as  yet  hoard  ])laintiff's  case  or  rendered  any  de- 
cision thereon ;  that  said  amount  of  $20,204.03  now  being 
withheld    by    defendant    from    plaintiff',    pursuant    to    the 


withholding  orders  aforesaid,  represents  amounts  accrued 
to  the  credit  of  plaintiff  as  the  result  of  its  performance 
of  the  work  provided  for  by  purchase  orders,  all  of  which 
required  the  furnishing  of  materials  and  parts  for  the 
construction  of  airplanes  for  use  by  the  United  States 
in  the  promotion  of  the  war  effort;  and  that  the  amount 
now  due  the  United  States  on  account  of  the  renegotiation 
indebtedness  referred  to  in  this  stipulation,  is  at  least 
equal  to,  or  more  than,  the  amount  of  $20,204.03  now 
being  withheld  by  defendant. 

It  was  further  stipulated : 

"Mr.  Bailey:  On  that  statement  of  facts,  Your 
Honor,  we  will  so  stipulate.  Now,  in  addition  to 
that  there  has  been  filed  on  the  various  motions  for 
summary  judgment,  an  affidavit  of  E.  R.  Clayton  on 
behalf  of  plaintiff,  and  there  has  been  filed  an  affi- 
davit of  Robert  P.  Patterson,  and  an  affidavit  of  H. 
Sturde    Hensel    on    behalf    of   the    United    States. 

We  will  stipulate  that  if  these  witnesses  were 
called,  that  they  would  testify  substantially  as  they 
have  in  these  affidavits. 

Mr.  Wright:  And  that  is  with  the  understanding, 
of  course,  that  none  of  the  facts  set  forth  in  any  of 
the  affidavits  shall  result  in  any  way  qualifying  the 
stipulation  as  to  the  facts  relating  to  the  issues  raised 
by  the  pleadings,   which  issues  are  now  on   trial. 

Mr.  Bailey:  Yes,  it  is  so  understood  and  stipu- 
lated."     [R.   248-251.] 


SUMMARY  OF  ARGUMENT. 

I. 

The  Tax  Court  Has  Exclusive  Jurisdiction  to  Decide 
All  Questions  Presented  by  Appellant,  Except 
the  Question  of  the  Power  of  Congress  to  Enact 
the   Statute. 

(a)  The  administrative  procedure  provided  by  the  Re- 
negotiation Act  is  constitutional. 

(b)  The  rule  requiring  exhaustion  of  an  administrative 
remedy  is  one  of  judicial  administration — not  merely  a 
rule  governing  the  exercise  of  discretion — and  is  applicable 
to  proceedings  at  law  as  well  as  suits  in  equity. 

II. 

The  Renegotiation  Act  Is  Not  Subject  to  the  Con- 
stitutional   Objections    Advanced    by    Appellant. 
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ARGUMENT. 

I. 

The  Tax  Court  Has  Exclusive  Jurisdiction  to  Decide 
All  Questions  Presented  by  Appellant  Except  the 
Question  of  the  Power  of  Congress  to  Enact  the 
Statute. 

Section  403(e)(1)   of  the  Renegotiation   Act    (Public 
Law  235,  78th  Congress,  2nd  Sess.)  provides: 

"Any  contractor  or  subcontractor  aggrieved  by  an 
order  of  the  Board  determining  the  amount  of  exces- 
sive profits  received  or  accrued  by  such  contractor  or 
subcontractor  may,  within  ninety  days  (not  counting 
Sunday  or  a  legal  holiday  in  the  District  of  Columbia 
as  the  last  day),  after  the  mailing  of  the  notice  of 
such  order  under  subsection  (c)(1),  file  a  petition 
with  The  Tax  Court  of  the  United  States  for  a  re- 
determination thereof.  Upon  such  filing  such  court 
shall  have  exclusive  jurisdiction,  by  order,  to  finally 
determine  the  amount,  if  any,  of  such  excessive  prof- 
its received  or  accrued  by  the  contractor  or  subcon- 
tractor, and  such  determination  shall  not  be  reviewed 
or  redetermined  by  any  court  or  agency.  The  court 
may  determine  as  the  amount  of  excessive  profits  an 
amount  either  less  than,  equal  to,  or  greater  than  that 
determined  by  the  Board.  A  proceeding  before  the 
Tax  Court  to  finally  determine  the  amount,  if  any, 
of  excessive  profits  shall  not  be  treated  as  a  proceed- 
ing to  review  the  determination  of  the  Board,  but 
shall  be  treated  as  a  proceeding  de  novo.  For  the 
purposes  of  this  subsection  the  court  shall  have  the 
same  powers  and  duties,  insofar  as  applicable,  in 
respect  of  the  contractor,  the  subcontractor,  the  Board 
and  the  Secretary,  and  in  respect  of  the  attendance 
of  witnesses  and  the  production  of  papers,  notice  of 


hearings,  hearings  before  divisions,  review  by  the 
Tax  Court  of  decisions  of  divisions,  stenographic  re- 
porting, and  reports  of  proceedings,  as  such  court 
has  under  sections  1110,  1111,  1113,  1114,  1115(a), 
1116,  1117(a),  1118,  1120,  and  1121  of  the  Internal 
Revenue  Code  in  the  case  of  a  proceeding  to  redeter- 
mine a  deficiency.  In  the  case  of  any  witness  for  the 
Board  or  Secretary,  the  fees  and  mileage,  and  the 
expenses  of  taking  any  deposition  shall  be  paid  out 
of  appropriations  of  the  Board  or  Department  avail- 
able for  that  purpose,  and  in  the  case  of  any  other 
witnesses,  shall  be  paid,  subject  to  rules  prescribed 
by  the  court,  by  the  party  at  whose  instance  the  wit- 
ness appears  or  the  deposition  is  taken.  The  filing 
of  a  petition  under  this  subsection  shall  not  operate 
to  stay  the  execution  of  the  order  of  the  Board  under 
subsection  (c)(2)."     (Italics  added.) 

Appellant,  whose  fiscal  year  ended  prior  to  July  1.  1943, 
is  accorded  the  same  remedy  by  Section  403(e)(2)  of  the 
Act. 

In  Myers  v.  Bethlehem  Corp.,  303  U.  S.  41,  it  was 
contended  that  rights  guaranteed  by  the  Constitution  would 
be  denied  unless  it  be  held  that  the  District  Court  has 
jurisdiction  to  enjoin  the  holding  of  a  hearing  by  the 
Labor  Relations  Board.    At  page  50  the  Court  said : 

"So  to  hold  would,  as  the  Government  insists,  in 
effect  substitute  the  District  Court  for  the  Board  as 
the  tribunal,  to  hear  and  determine  what  Congress 
declared  the  Board  exclusively  should  hear  and  de- 
termine in  the  first  instance.  The  contention  is  at 
war  with  the  long  settled  rule  of  judicial  administra- 
tion that  no  one  is  entitled  to  judicial  relief  for  a 
supp(xsed   or    threatened    injury   until    the   prescribed 


administrative  remedy  has  been  exhausted.  That  rule 
has  been  repeatedly  acted  on  in  cases  where,  as  here, 
the  contention  is  made  that  the  administrative  body 
lacked  power  over  the  subject  matter." 

At  about  the  time  appellant's  brief  was  filed  in  this  case, 
the  Supreme  Court,  on  June  16,  1947,  filed  its  opinion  in 
the  case  of  Aircraft  &  Diesel  Equipment  Corp.  v.  Hirsch, 
No.  95,  October  Term  1946.  In  that  case,  Aircraft,  while 
its  petition  for  a  redetermination  of  its  excessive  profits 
was  pending  and  undisposed  of  in  the  Tax  Court,  sought 
a  declaratory  judgment,  of  the  District  Court,  that  the 
First  and  Second  Renegotiation  Acts  are  unconstitutional, 
and  an  injunction  restraining  defendants  from  taking  steps 
(issuing  withholding  orders)  to  prevent  payment  of 
moneys  owed  to  it  by  its  customers-prime  contractors.  In 
that  case  the  Supreme  Court  held  that  the  doctrine  of 
exhaustion  of  administrative  remedies  applies  to  such 
issues  as  statutory  coverage  and  amount,  and  that  on 
those  issues  the  subcontractor  could  have  no  relief,  either 
in  equity  or  in  a  suit  against  the  prime  contractor,  until, 
at  least,  after  termination  of  the  Tax  Court  proceedings. 

The  contentions  made  at  pages  36  and  2^7  of  appellant's 
brief:  (a)  that  the  Secretary  has  renegotiated  purchase 
orders  which  were  not  sub-contracts,  and  (b)  that  the 
Secretary  has  renegotiated  contracts  in  sums  less  than 
$100,000,  present  questions  of  coverage — not  open  for 
decision  by  the  District  Court  in  this  case.  This  Court  so 
held  in  the  Pozmall  case  (159  F.  (2d)  7Z). 
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(a)  Administrative  Procedure  Provided  by  the  Re- 
negotiation Act  Is  Constitutional. 

It  will  be  noted  that  Section  403(e)  provides  that  the 
Tax  Court,  in  considering  cases  presented  to  it  under  the 
Renegotiation  Act.  is  controlled  by  the  statutory  provi- 
sions that  control  it  in  the  case  of  a  proceeding  to  redeter- 
mine a  deficiency.  An  examination  of  the  sections  of  the 
Internal  Revenue  Code  referred  to  in  Section  403(e)  of 
the  Act  demonstrates  that  the  authorized  procedure  pro- 
vides for  a  full  and  fair  hearing  and  determination  of  all 
matters  of  fact  and  that,  through  judicial  review,  it  pro- 
vides for  the  protection  of  all  the  legal  rights  of  the 
petitioner,  including  any  constitutional  right  which  it  may 
be  entitled  to  invoke.  While  Section  403(e)  of  the  Act 
does  not  specifically  provide  for  judicial  review  of  the  Tax 
Court's  determinations  of  questions  of  law,  it  seems  clear, 
nevertheless,  that  it  was  not  the  intent  of  the  Congress 
to  abolish  the  jurisdiction  of  the  Circuit  Courts  of  Ap- 
peals (26  U.  S.  C.  1141)  to  review  decisions  of  the  Tax 
Court  in  cases  brought  pursuant  to  the  Renegotiation  Act. 
This  proposition  is  demonstrated  with  convincing  logic  by 
the  Court  of  Appeals  of  the  District  of  Columbia  in  the 
case  of  U.  S.  Electrical  Motors,  Inc.,  v.  Jones,  153  F.  (2d) 
134.  This  conclusion  is  also  sustained  by  the  reasoning 
in  the  case  of  Annisfou  Manufacturing  Co.  v.  Davis,  301 
U.  S.  337. 
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(b)  The  Rule  Requiring  Exhaustion  of  an  Admin- 
istrative Remedy  Is  One  of  Judicial  Adminis- 
tration— Not  Merely  a  Rule  Governing  the 
Exercise  of  Discretion — and  Is  Applicable  to 
Proceedings  at  Law  as  Well  as  Suits  of  Equity. 

The  language  of  the  caption  is  the  language  of  the 
Supreme  Court  in  its  opinion  in  the  case  of  Myers  v. 
Bethlehem  Corp.,  303  U.  S.  41,  set  forth  in  note  9  at 
page  51  of  the  opinion.  The  court  cites  First  National 
Bank  V.  Board  of  County  Commissioners,  264  U.  S.  450, 
455,  and  Anniston  Mamifacturing  Co.  v.  Davis,  301  U.  S. 
2)Z7,  343 — both  suits  at  law.  It  is  submitted  that  these 
two  cases  sustain  the  proposition  in  support  of  which  they 
are  cited,  and  their  logic  sustains  the  Government's  con- 
tention that  the  Tax  Court  has  exclusive  jurisdiction  to 
decide,  in  the  first  instance,  all  questions  presented  by 
appellant,  except  the  basic  constitutional  question  of  the 
power  of  Congress  to  enact  the  statute. 
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II. 

The  Renegotiation  Act   Is  Not  Subject  to  the  Con- 
stitutional Objections  Advanced  by  Appellant. 

The  Supreme  Court  decided,  in  Aircraft  &  Diesel  Corp. 
V.  Hirsch,  that  the  subcontractor  in  that  case  had  an 
adequate  remedy  at  law  by  suit  upon  its  contracts  against 
its  customers  (prime  contractors),  and  that  in  such  suit 
the  question  of  the  constitutional  power  of  Congress  to 
enact  the  Act  could  be  presented  and  determined. 

In  Spaulding  et  al.  v.  Douglas  Aircraft  Co.j  154  F.  (2d) 
419,  this  Court  passed  upon  each  of  the  constitutional 
questions  presented  by  appellant  and  decided  each  contrary 
to  appellant's  contention.  In  U.  S.  v.  Pownall  et  al.,  159 
F.  (2d)  7Z,  this  Court,  upon  a  re-examination  of  the  con- 
stitutional questions  presented,  adhered  to  its  decision  in 
the  Spaulding  case. 

For  the  reasons  above  set  forth,  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  District  Court  should  be 
affirmed. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney; 

Ronald  Walker, 

Assistant  U.  S.  Attorney: 

Robert  E.  Wright, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellees. 
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The  matters  presented  by  appellees  in  their  reply  brief 
have  all  been  discussed  in  the  opening  brief  of  the  appel- 
lants with  the  exception  of  the  case  of  Aircraft  and 
Diesel  Equipment  Corp.  v.  Hirsch,  decided  by  the  United 
States  Supreme  Court,  October  term,  1946,  91  L.  Ed. 
Adv.  Ops.  1313.  The  appellees  argue  that  this  case  is 
authority  for  the  position  that  the  subcontractor  has  no 
relief,  either  in  equity  or  against  the  prime  contractor,  un- 
less the  Tax  Court  proceedings  have  been  terminated.  Such 
is  not  the  case.  The  Supreme  Court  held  that  (91  L.  Ed. 
Adv.  Ops.  at  1326),  a  subcontractor,  regardless  of  the 
stage  of  the   Tax   Court   proceedings,   could   sue   at   la\\- 
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against  its  customers,  the  prime  contractors.  This  type 
of  action  is  not  forbidden  by  the  Renegotiation  Acts  and 
the  Supreme  Court  held  that  all  questions  of  constitution- 
ality could  be  presented  in  such  an  actJon. 

Therefore,  the  decision  cited  by  appellees  does  not  re- 
quire the  affirmance  of  the  District  Court  judgment  in  this 
case,  and  this  court  does  have  jurisdiction  to  rule  on  the 
constitutionality  of  the  act  regardless  of  the  status  of  the 
proceedings  in  the  Tax  Court. 

Respectfully  submitted, 
Bailey  &  Poe, 
RuFUS  Bailey, 
Arlo  D.  Poe, 
Carl  N.  Huff, 

Attorneys  for  Appellant. 
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